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COMMENTAlilES 


O  N    T  II  E 

.LAWS    OF    ENGLAND. 

Book   t  f  i  e   third. 
Of    private   WRONGS. 

Chapter   tUe  first. 
Of  the    RE13RESS    of    PPvIVATE    WRONGS. 

BY  THE  MERE  ACT  OF  THE  PARTIES. 


AT  the  opening  of  thefe  commentaries  (a)  municipal 
law  was  in  general  deiined  to  be,  "  a  rule  of  civil 
"  conduct,  prefcribed  by  the  fuprcme  power  in  a 
*'  ihite,  commanding  what  is  right,  and  prohibiting  what  is 
**  wrong  (b)."  From  hence  therefore  it  followed,  that  the 
primary  objeds  of  the  law  are  the  eftabliihment  of  rights,  ami 
the  prohibition  of  wrongs.  And  this  occaiioned  (c)  the  diilri- 
bution  of  thefe  colleclions  into  two  general  heads  ;  under  the 
former  of  which  we  have  already  confidered  the  rigots  tnai 
^were  defined  and  eflablilhrd,  and  under  the  latter  are  now  to 
confider  tlie  wroyirs  thut  are  forbidden  and  iLdrcifcd,  i^y  the 
la^ys  of  England. 

(a)  7n1-rod.  §.  2.  12.  Brif>:.  /.  T.  c    3- 

(h)  Suidh  jnj^-d,  ju'sHS  hot'fPii,  ct  (cj   Book  I   th.  I. 

Jl'rohihcns  contrar'ui.    Clc.    ll.Phili'pp. 

Vol:  tit.  A  ^  T ; 
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In  the  profecution  of  the  firft  of  thefe  inquiries,  we  diftin- 
guiihed  rights  into  two  forts ;  firit,  fuch  as  concern  or  are  an- 
^nexed  to  the  perfons  of  men,  and  are  thtn  called  jura  perfo- 
narum  or  the  rights  of  perfons ;  which,  together  with  the  mei^' 
of  acquiring  and  lofing  them,  compofed  the  firfl:  book  of  thefe 
commentaries  :  and  fecondly,  fuch  as  a  man  may  acquire  over 
external  objeds,  or  things  unconnected  with  his  perfon,  which 
are  called  jura  rerutn,  or  the  rights  of  things ;  and  thefe,  with 
the  means  of  transferring  them  from  man  to  man,  were  the 
fubjecl  of  the  fecond  book.  I  am  now  therefore  to  proceed  to 
the  confideration  of  wrongs;  which  for  the  mod  part  convey 
to  us  an  idea  merely  negative,  as  being  nothing  elfe  but  a  pri- 
vation of  right.  For  which  reafon  it  was  neceifary,  that,  be- 
fore we  entered  at  all  into  the  difcuflion  of  wrongs,  we  Ihould 
entertain  a  clear  and  diliincl notion  of  rights:  the  contemplation 
of  what  is  jus  being  neceflarily  prior  to  what  may  be  termed  /'«- 
juria,   and  the  definition  of/?// precedent  to  that  o^nefas. 

Wrongs  are  divifible  into  two  forts  or  fpecies  ;  private 
ivy'onrs,  and  public  ivrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, confidered  as  individuals  ;  and  are  thereupon  frequently 
termed  civil  injuries :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  affeft  the  whole  community, 
confidered  as  a  community  ;  and  are  diflinguiihed  by  the 
haiflier  appellation  of  cri^ves  and  mifdemefnors  To  inveftigate 
the  firfl:  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies, 
will  be  ( ur  employment  in  the  prefent  book;  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

The  more  efFeftually  to  accomplifh  the  redrefs  of  private 
injuries,  courts  of  judice  are  inftituted  in  every  civilized  focie- 
ty,  in  order  to  protect  the  weak  from  the  infults  of  the  Wrong- 
er, by  expounding  and  enforcinji  thofe  laws,  by  which  rights 
are  defined^  and  wrongs  prohibited.     This  remedy  is  therefore 

principally 
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principally  to  be  fought  by  application  tothefe  courts  of  juflice  ; 
that  is,  by  civil  fmt  or  adion.  For  which  reafon  our  chief  em- 
ployment in  this  volume  will  be  to  conluler  the  redrefs  of  pri- 
vate wrongs,  by  Juit  or  aclion  in  courts.  But  as  fome  injuries 
are  of  fuch  a  nature,  that  they  furnilh  or  require  a  more  fpeedy 
remedy,  than  can  be  had  in  the  ordinary  forms  of  juliice,  there 
is  allowed  in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of 
remedy ;  of  which  I  lliall  hi  11  of  all  treat,  before  I  conlider 
the  feveral  remetiies  by  fuit:  and,  to  that  end,  ihall  dihribute 
tiie  redrefs  of  private  Wiongs  into  three  feveral  fpecies;  firrt, 
that  which  is  obtained  by  the  inere  a  •"-  of  the  parties  themfelves; 
fecondly,  that  which  is  effected  by  the  7nere  tz  7  and  operation 
of  law  ;  and,  thirdly,  that  which  arifes  from /z./V  or  rtt'/o;?  in 
courts;  which  condrrs  in  a  conjancT:ion  of  the  other  two,  the 
zd:  of  the  parties  co-operating  with  the  ad  of  law. 

AvD,  firft,  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained by  the  mere  acl  of  the  parties.  This  is  of  two  forts; 
firft,  that  which  arifes  from  the  acl  of  the  injured  party  only  ; 
and,  fecondly,  that  which  arifes  from  the  joint  acl  of  all  the 
parties  together ;  both  which  I  ihall  confider  in  their  order. 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  a£l  of 
the  injured  party,  is, 

I.  The  defence  of  one's  felf,  or  the  mutual  and  reclpro- 
cal  defence  of  fuch  as  ftand  in  the  relations  of  hnlhand  and 
wife,  parent  and  child,  mafter  and  fervant.  In  thefe  cafes, 
if  the  party  himfelf,  or  any  of  thefe  his  relations,  be  for- 
cibly attacked  in  his  perfon  or  property,  it  is  lawful  for 
him  to  repel  force  by  force  ;  and  the  breach  of  the  peace, 
•which  happens,  is  chargeable  upon  ^lim  only  who  began 
the  affray  (d).  For  the  law,  in  this  cafe,  refpecls  the  palli- 
ons  of  the  human  mind  ;  and  (when  external  violence  is  of- 
fered to  a  man  himfelf,  or  thofe  to  whom  he  bears  a  near 
connexion)    makes  it  lawful  in  him  to  do  himfelf  that  i;n- 

(d)  2  Roll.  Abr.  546.  I  Plawk.  P.  C  131. 

A  a  mediate 
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/nediate  jufldce,  to  which  he  is  prompted  by  nature,  and  which 
TiO  prudential  motives  are  ftrong  enough  to  reftrain.  It  con- 
liders  that  the  future  prccefs  of  law  is  by  no  means  an  adequate 
remedy  for  injuries  accompanied  with  force;  inice  it  is  impof- 
fible  to  fay,  to  what  wanton  lengths  of  rapine  or  cruelty  out- 
rages of  this  fort  might  be  carried,  unlefs  in  were  permitted  a 
man  immediately  to  oppofe  one  violence  ^vith  another.  Self- 
defence  therefore,  as  it  is  juilly  called  the  prim.ary  law  of  na- 
ture, fo  it  is  not,  neither  can  it  be  in  faci,  taken  away  by  the 
law  of  fociety.  In  the  Englilh  law  particularly  it  is  held  an 
excufefor  breaches  of  the  peace,  nay  even  for  homicide  itielf ; 
but  care  muft  be  taken,  that  the  refinance  does  not  exceed 
the  bounds  of  mere  defence  and  prevention ;  for  then  the  de- 
fender would  himfelf  become  an  aggreffor. 

II.  Recaption  or  reprrfalis  another  fpecies  of  remedy  by  the 
fnere  act  of  the  party  injured.  This  happens,  when  any  one 
hath  deprived  another  of  his  property  in  goods  or  chattels  per- 
fonal,  or  wrongfully  detains  one's  wife,  child,  or  fervant ;  in 
which  cafe  the  ov*'ner  of  the  goods.  a;id  the  hufband,  parent, 
or  mafter,  may  lawfully  claim  and  retake  them,  wherever  he 
Jiappensto  find  them;  fo  it  be  jiot  in  a  riotous  manner,  or  at- 
tended with  a  breach  of  the  Deace  (e).  The  reafon  for  this  is 
obevious;  fmce  it  may  frequenrly  happen  that  the  owner  may 
have  this  only  opportunity  of  doing  himfelf  juftice  :  his  goods 
may  be  afterwards  conveyed  away  or  deftroyed ;  and  his  wife, 
children  or  fervants,  concealed  or  carried  out  of  his  reach ;  if  he 
had  no  fpeedier  remedy  than  the  ordinary  procefs  of  law.  If 
therefore  he  can  fo  contrive  it  as  to  gain  pofTefiion  of  his  pro- 
perty again,  without  force  or  terror,  the  law  favours  and  will 
juftify  his  proceeding.  But,  as  the  public  peace  is  a  fuperior  con- 
iideration  to  any  one  man's  private  property ;  and  as,  if  indivi- 
duals where  once  allowed  to  ufe  private  force  as  a  remedy  for 
private  injuries,  all  focial  juftice  mufr  ceafe,  the  ftrong  would 
give  law  to  the  weak,  and  every  man  wouki  revert  to  a  ilate  of 

(e)  3  Inft.   !34-  Hal.  Anal.  §.  46. 

nature  j 
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nature ;  for  thefe  reafons  it  is  provided,  that  this  natural  right 
of  recaption  iliall  never  be  exerted,  where  fuch  exertion  muft: 
occaiion  ftrife  and  bodily  contention,  or  endanger  the  peace  of 
fociety.  If,  for  inftance,  my  horfe  is  taken  away,  and  I  find 
him  in  a  common,  a  fair,-  or  a  pubhc  inn,  I  may  lawfully  feize 
him  to  my  own  ufe  :  but  I  c*annot  juftify  breaking  open  a  pri- 
vate (lable,  or  entering  on  the  grounds  of  a  third  perfon,  to 
take  him,  except  he  be  felonioully  llolen  (f);  but  mud  have 
recourfe  to  an  adion  at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party  himfelf, 
for  an  injury  to  his  perfonal  property,  fo,  thirdly,  a  remedy 
of  the  fame  kind  for  injuries  to  real  property  is  by  e^^/ry  on 
lands  and  tenements,  when  another  perfon  without  any  right 
has  taken  polTefiion  thereof.  This  depends  in  fome  meafure 
on  like  reafons  with  the  former ;  aijd,  like  that  t;oo,  muft  be 
peaceable  and  without  force.  There  is  fome  nicety  require^ 
to  define  aiid  dillinguiih  the  cafes,  in  which  fuch  entry  is  law- 
ful or  otherwife ;  it  will  therefore  be  more  fully  confidered  in 
a  fubfequent  chapter;  being  only  mentioned  in  this  place  for 
the  fake  of  regularity  and  order. 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mere  aft  of  the 
party  injured,  is  the  abatement,  or  removal,  of  mifances. 
What  nufances  are,  and  their  feveral  fpecies,  we  Jhall  find  a 
mote  proper  place  to  enquire  undei-  fome  of  the  fubfequent  di- 
vifions,  At  prefent  I  Ihall  only  obferve,  that  whatfoever  un- 
lawfully annoys  or  doth  damage  to  another  is  a  nufance  ;  and 
fuch  nufance  may  be  abated,  that  is,  taken  away  or  removed, 
by  the  party  aggrieved  thereby,  fo  as  he  commits  no  riot  in 
tlie  doing  of  it  (g).  If  a  houfe  or  well  is  erected  fo  near  to 
mine  that  it  ftops  my  antient  lights,  which  is  a  private  nu- 
fance, I  may  enter  my  neighbour's  land,  and  peaceably  pull  it 
down  (h).  Or  if  a  new  gate  be  erected  acrofs  the  public  hio-h- 
way,  which  is  a  common  nufance,  any  of  the  king's  fubjecls 
pafling  that  way  may  cut  it  down,   and  deftroy  it  (j).     And 

(f)  2  Roll.  Rep.  S3,  56.  2dS.    2        (h)  Salk.459. 
Roll.  Al)v.  565,  566.  (jj  Cro.  Car.  184. 

(<;,)  5  F.ep.  lOf.  9  Rep.  jC. 

A  3  the 


6  Private-  Book  III. 

the  reafon  why  the  law  allows  this  private  and  fummary  me- 
thod of  doing  one's  lelf  juilice,  is  becaufe  injuries  of  this  kind, 
which  obftrucl  or  annoy  fuch  things  as  are  of  daily  conveni- 
ence and  ufe,  require  an  isnm/diate  remedy;  and  cannot  Vv'ait 
for  the  flow  progrcfi  of  the  oidinary  forms  of  juflice. 

V.  A  FIFTH  cafe,  in  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minider  redrefs  to  himfelf,  is  of  that  di- 
Jirehiing  cattle  or  goods  for  nonpayment  of  rent,  or  other  du- 
ties ;  or,  difh-eining  another's  cattle  daniage.f enfant,  that  is, 
doing  damage,  oi- trcfpaffmg,  upon  his  land.  The  former  in- 
tending for  the  benefit  of  landlords,  to  prevent  tenants  fecret- 
ing  or  withdrawing  their  effecis  to  his  prejudice  ;  the  latter 
ariiing  from  the  necelTity  of  the  thing  iifelf,  as  it  might  other- 
wife  be  impoiTible  at  a  future  time  to  afcertain,  whofe  cattle 
they  were  that  committ^  the  trefpafs  or  damage. 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe- 
qnence,  I  Ihall  confider  it  \\  ith  fome  minutenefs,  by  enquir- 
ing, fiill,  for  what  injuries  a  difhefs  may  be  taken  ;  fecondly, 
what  things  may  be  diftreined  ;  and,  thirdly,  the  manner  of 
taking,  difpofing  of,  and  avoiding  diftreffes, 

I.  And,  firO,  it  is  neceflary  to  premife,  that  a  diftrefs 
(i),  (^:/iri  io,  is  the  taking  of  a  perfonal  chattel  oat  of  the 
pofTefTion  of  the  wrongdoer  into  the  cuftody  of  the  party  injur- 
ed to  procure  a  fatisfaclion  for  the  wrong  committed,  i.  The 
ufual  injury,  for  which  a  diflrefs  may  be  taken  is  that  of  non- 
payment of  rent.  It  was  obferved  in  a  former  volume  (k) 
that  diflrelFes  were  incident  by  the  common  law  to  evevy  rent- 
fervice,  and  by  particular  refervation  to  rent-charges  alfo  ;  but 
not  to  rent-feck,  till  the  (latute  4  Geo.  II.  c.  28.  extended  the 
fiime  remedy  to  all  rents  alike,  and  thereby  in  efFed  abolilhed 
all  material  dillinftion  between  them.     So  that  now  we  may 


(i)  The  thinj^  itfelf  taken  by  tliis         called  a  diftrefs- 
•proccrs,  as  well  as  the  proccfs  itfelf;  (k)  Book  II.  ch.  3. 

is  in  our  lav.^-books  very  frequently 
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lay  it  down  as  an  univerfal  principle,  that  a  diftrefs  may  be  ta- 
ken  for  any  kind  of  rent  in  arrear  ;  the  detaining  whereof  be- 
yond the  day  of  pajnnent  is  an  injury  to  liiin  that  is  entitled  to 
receive  k.    2.  For  neglecling  to  do  fuit  to  the  loid's  court  (1), 
or  other  certain  perfonal  fervice  (m),  the  lord  may  didrein,  of 
common  right.     3.  For  amercements  in  a  court-leet  a  diftrefs 
may  be  had  of  common  riglit,  but  not  for   amercements  in  a 
court-baron,   without  a  fpecial  prefcription  to  warrant  it  (n). 
4.  Another  injury,  for  which  diftreffes  maybe  taken,  is  where 
a  man  finds  bealls  of  a  flranger  wandering  in  his  grounds,  da. 
mage-feafant ;  that  is,  doing  him  hurt  or  damage,  by  treading 
down  his  grafs,  o:  the  hke  ;  in  which  cafe  the   owner   of  the 
foil  may  diitreni  them,  till  fatisfacT:ion    be  made  him  for  the 
injury  he  has  thereby  fuftained .     5.  Lafily,  for  feveral  duties 
and  penalties  inlficl:ed  by  fpecial  ads  of  parliament,   (as  for  af- 
feffmentsmade  oy  commiilioners  of  fewers  (o),  or   for  the  re* 
lief  of  the  poor)  (p)  remedy  by  dill:refs  and  fale  is  given  ;  for 
the  particulars  of  which  we  rnult  Jiave  recourl'e  to  the  fVatutes 
themfelves :  remarking  only,  that  fuch  dillrelTcs  (q]  are  partly 
analogous  to  the  antient  diflrefs  at  common  law,  as  being  re- 
pleviahle  and  the  like  ;  but  more  refembling  the  common  law 
procefs  of  execution,  by  feizing  and  felling  the  goods  of  the 
debtor  under  a  writ  oi  fieri  facias ^  of  which  hereafter. 

2.  Secondly;  as  to  the  things  which  may  be  diflreined, 
or  take  in  diftrefs,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  perfonal  are  liable  to  be  diilreined,  unlefs  par- 
ticularly protected  or  exempted.  Inflead  therefore  of  mentir 
oning  what  things  are  diftreinable,  it  will  be  eafier  to  recount 
thofe  which  are  not  fo,  with  the  reafon  of  their  particular  exn 
emptions  (r).  And,  i.  As  every  thing  which  is  diftreined  is 
prefumed  to  be  the  property  of  the  wrong  doer,  it  will  follow^ 
that  fuch  things,  wherein  no  man  can  have  an  abfolute  and  va, 
luable  property  (as  dogs,  cats,  rabbets,  and  all  animals  yf-z^?? 

(1)  Bro.  Ahr.  fit.  dljlrcfs.  15.  (p)  Stat.  43  F-liz-  c  3. 

(ni)  Co.  Litt.  .^6.  (q)  4  Burr.  589. 

(n)  Brownl.  56.  (r;  Co.  Litt.  47' 
(o)  Stat.  7  Ann.  c.  10. 
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naturae)  cannot  be  diftrehied.  Yet  if  deer  (which  are  ferae 
naturae)  are  kept  in  a  private  inclofure  for  the  purpofe  of  fale 
or  pro'it,  this  fo  far  changes  their  nature  by  reducing  them  to 
a  kind  of  fiock  or  merchandize,  that  they  may  be  diftrcincd 
fur  lent  (s).  2.  Whatever  is  in  the  p'erfonal  ufe  or  occupati- 
on of  any  man,  is  for  the  time  privileged  and  protected  from 
any  diilrefs  ;  as  an  axe  with  which  a  man  is  cutting  wood,  or 
a  biorfe  while  a  man  is  riding  him.  But  horfes,  drawing  a 
cart,  may  (cart  and  all)  be  diitrcincd  for  rent-arrere;  and  al- 
fo  if  a  horfe,  though  a  man  be  riding  him,  be  taken  damage^ 
fcafa:it,  or  trefpalliiig  hi  another's  grounds,  the  horfe  not- 
withfhmding  his  rider  may  be  diih-eined  and  led  away  to  the 
pound  (t).  3.  Vahiable  things  in  the  way  of  trade  ihall  not 
be  liable  to  dillrcfs.  As  a  hoife  {landing  in  a  fmith's  lliop  to 
be  ihoed,  or  in  a  common  inn;  or  cloth  at  a  taylor's  houfe ; 
or  corn  fent  to  a  mill,  or  a  market.  For  all  thefe  are  protect- 
ed and  pri\'ileged  for  the  benefit  of  trade  ;  and  are  fuppofed 
in  common  prefumption  not  to  belong  to  the  owner  of  the 
Jioufe,  but  to  his  cuilomers.  But,  generally  fpeaking,  what- 
e\^er  goods  and  chattels,  the  landlord  finds  upon  the  premi- 
lbs,  whether  they  in  faft  belong  to  the  tenant  or  a  ftranger, 
are  diilreinable  by  him  for  rent:  for  otherwife  a  door  woukl 
be  open  to  infinite  frauds  upon  the  landlord ;  and  the  (Iranger 
has  his  remedy  over  by  action  on  the  cafe  againft  the  tenant, 
if  by  the  tenant's  default  the  chattels  are  diftreined,  fo  that  he 
cannot  render  them  when  called  upon.  With  regard  to  a 
ftranger's  beafts  which  are  found  on  the  tenant's  kmd,  the  fol- 
lowing diftinftions  are  however  taken.  If  they  are  put  in  by 
con  Tent  of  the  ov'/ner  of  the  beafts,  they  are  diftreinable  im^ 
mediately  afterwards  for  rent  arrere  by  the  landlord  (v).  So 
alfo  if  the  ftrangei's  cattle  break  the  fences,  and  commit  a 
trefpais  by  coming  on  the  land,  they  are  diftreinable  immedi- 
ately by  the  eifor  for  his  tenant's  rent,  as  a  punilhment  to  the 
owner  of  die  beads  for  the  wrong  committed  thro'  his  negli- 
gence (u).     But  if  the  lands  were  not  fufficiently  fenced  fo  a? 

(s)  Davis  V.  Powel.  C  B.  Hill.  U.  G:t.  11.         (v)  Cro.  Eli?..  5. 19. 
(t)  I  Silt.  44^-  (»)  Co.  Litt.  47- 

to 
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to  keep  out  cattle,  the  landlord  cannot  diftrein  them,  till  they 
have  been  levant  and  couchant  (kvantes  et  ciichantes)  on  the 
I'and ;  that  is,  have  been  long  enougli  there  to  have  laid  down 
and  rofe  up  to  feed ;  which  in  general  is  held  to  be  one  night 
at  leaft  :  and  then  the  law  prefumes,  that  the  owner  may- 
hare  notice  whither  his  cattle  have  ftrayed,  and  it  is  his  own 
negligence  not  to  have  taken  them  away.  Yet,  if  the  leflbr 
or  his  tenant  were  bound  to  repair  the  fences  and  did  not,  and 
thereby  the  cattle  efcaped  into  their  grounds  without  the  negli- 
gence or  default  of  the  owner  ;  in  this  cafe,  though  the  cat- 
tle may  have  been  levant  and  couchant y  yet  they  are  hot  di- 
ftreinable  for  rent,  till  aftual  notice  is  given  to  the  owner 
that  they  are  there,  and  he  neglects  to  remove  them  (w)  :  for 
the  law  will  not  fuffer  the  landlord  to  take  advantage  of  his 
own  or  his  tenant's  wron;r.  4.  There  are  alfo  other  thinps 
privileged  by  the  antient  common  law  ;  as  a  man's  tools  and 
utenfils  of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a 
fcliolar,  and  the  like  :  which  are  faid  to  be  privileged  for  the 
fake  of  the  public,  becaufe  the  taking  them  away  would  dif- 
able  tlie  owner  from  fervin>i'  the  commonwealth  in  his  (lation. 
So,  hearts  of  the  plough,  averia  carucae,  and  ihecp,  are  pri- 
vileged from  diflrefies  at  common  law  (x) ;  while  goods  01- 
other  fort  of  bcafts,  which  Bracton  calls  catalla  otiofa^  may 
be  diftreined.  But,  as  beafts  of  the  plough  may  be  taken  in 
execution  for  debt,  fo  they  may  be  for  diftrefies  by  fbatute, 
which  partake  of  the  nature  of '  executions  (y).  And  perhaps 
the  true  reafon,  why  thefe  and  the  tools  of  a  man's  trade  were 
privileged  at  the  common  law,  was  becaufe  the  diftrefs  was 
then  merely  intended  to  compel  the  payment  of  the  rent,  and 
not  as  a  fatisfadion  fqr  its  nonpayment:  and  therefore,  to 
deprive  the  party  of  the  inflruments  and  means  of  paying  it, 
would  counteract  the  very  end  of  the.  diftrefs  (?,).  5.  No- 
thing iliall  be  difheined  for  rent,  which  may  not  be  rendered 
again  in  as  good  plight  as  when  it  was  diftreined  :  for  which 
reafpn  milk,  fruit,  and  the  like,   cannot  be  diftreiued  ;    a  di- 


(w)   Lixtw.  1580.  (y)   4  Burr.  589. 

(x)  Stat.  51  Hen.  III.  ft.  4.  de  dlf-         (z^  IbiA.  ji^S. 
ii  idioucfcaccarii. 
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ftrefs  at  common  law  being  only  in  the  nature  of  a  pledge  or 
fecurity,  to  be  reftored  in  the  fame  plight  when  the  debt  is 
paid.  So,  antiently,  Iheaves  or  Ihocks  of  corn  could  not  be 
diftreined,  becaufe  fome  damage  muft  needs  accrue  in  their 
removal  :  but  a  cart  loaded  with  corn  might ;  as  tiiat  could 
be  fafely  reftored.  But  now  by  ftatute  2  W.  &;  M.  c.  5.  com 
in  Iheaves  or  cocks,  or  loofe  in  the  ftraw,  or  hay  in  bains  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chattels. 
6.  Lafllv,  things  fixed  to  the  freehold  may  not  be  diftremed; 
as  caldrons,  windows,  doors,  and  chimn'y  pieces  :  lor  they 
favour  of  the  realty.  For  this  reafon  alfo  corn  growing  couid 
not  be  diftreined;  till  the  ftatute  11  Geo  II.  c.  19.  empower- 
ed landlords  to  diftrein  corn,  grafs  or  other  products  of  tiie 
earth,  and  to  cut  and  gather  them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftreffes  may  be  ta- 
ken, difpofed  of,  or  avoided.  And,  lirft,  I  muit  premife,  that 
the  law  of  diftreffes  is  greatly  altered  within  a  few  years  laft 
paft.  Formerly  they  were  looked  upon  in  no  other  light  than 
as  a  mere  pledge  or  fecurity,  for  payment  of  rent  or  other  du-  - 
ties,  or  fatisfaclion  for  damage  done.  And  fo  the  law  ftill 
continues  with  regard  to  diftreffes  of  beafts  taken  damage-fea. 
fant,  and  for  other  eaufes,  not  altered  by  acl  of  parliament ; 
over  which  the  diftreinor  has  no  other  power  than  to  letain 
then  till  f^itisfaclion  is  made.  But  diftreffes  for  rent  arrere  be- 
ing found  by  the  legiflature  to  be  the  fliorteft  and  moft:  effec- 
tual method  of  compelling  the  payment  of  fuch  rent,  many 
beneficial  laws  for  this  purpofe  have  been  made  in  the  prefent 
century ;  which  have  much  altered  the  common  law,  as  laid 
down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  diftreining,  I 
fhall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent ;  and 
remark,  where  neceffary,  the  differences  between  fuch  di- 
ftrefs, and  one  taken  for  other  eaufes. 

In 
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In  the  firft  place  then,  all  diftrefles  muH:  be  made  hy  day 
unlefs  in  the  cafe  of  damage-feafant ;  an  exception  being  theie 
allowed,  left  the  beafts  Ihould  efcape  before  they  are  taken 
(a).  And  when  a  perfon  intends  to  make  a  diftrefs,  he  muil, 
by  himfelf  or  his  bailiff,  enter  on  the  demifed  premifes  :  for- 
merly during  the  continuance  of  the  leafe,  but  now  (h)  he  may, 
diftrein  within  fix  months  after  the  determination  of  fuch 
leafe  whereon  rent  is  due.  If  the  leiTor  does  not  find  fuffici- 
cnt  diftrefs  on  the  premifes,  formerly  he  could  refort  no  where 
elfe  ;  and  therefore  tenants,  who  were  knavilh,  made  a  prac- 
tice to  convey  away  their  goods  and  ftock  fraudulently  from 
the  houfe  or  lands  demifed,  in  order  to  cheat  their  landlords. 
But  now  (c)  the  landlord  may  diftrein  any  goods  of  his  te- 
nant, carried  oft' the  premifes  clandeftinely,  wherever  he  finds 
them  within  thirty  days  after,  unlefs  they  have  been  honaf.de 
fold  for  a  valuable  conlideration  :  and  all  perfons  privy  to,  or  af- 
fifting  in,  inch  fraudulent  conveyance,  forfeit  double  the  va- 
lue to  the  landlord.  The  landlord  may  alfo  diftrein  the  beafts 
•of  his  tenant,  feeding  upon  any  commons  or  waftes,  appen- 
dant or  appurtenant  to  the  demifed  premifes.  The  landlord 
might  not  formerly  break  open  a  houfe,  to  make  a  dilb-efs, 
for  that  is  a  breach  of  the  peace.  But  when  he  was  in  the 
houfe,  it  was  held  that  he  might  break  open  an  inner  door 
(d)  :  and  now  (e)  he  may,  by  the  afliftanee  of  the  peace  offi- 
cer of  the  parilh,  break  open  in  the  day  time  any  place, 
locked  up  to  prevent  a  diftrefs;  oath  being  firft  made,  in  cafe 
it  be  a  dwelling  houfe,  of  a  reafonable  ground  to  fufped  that 
goods  are  concealed  therein. 

Where  a  man  is  intitled  to  diftrein  for  an  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once  ;  and  not  for  part  at 
one  time,  and  part  at  another  (f).  But  if  he  diftreins  for  the 
whole,  and  there  is  not  fufhcient  on  the  premifes,  or  he  hap- 
pens  to  miftake  in  the  value  of  the  thing  diftreined,    and  fo 

(a)  Co.  Litt.  142.  (d)  Co.  Litt.  i6r.  Comberb.  17. 

(b)  Stat.  8.  Ann.  c.  14.  (e)   Stat.  11  Geo    II.  c.  19. 

(c)  Stat.  8.  Ann.  c.  14. 1 1  Geo.  II.  \i)  2  Lutw.  1532. 
«•  19. 
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takes  an  infufficient  diftrefs,  he  may  take  a  fecond   diftrefs  to 
cc-mplete  his  remedy  (g). 

D  iTSRESSES  mufl:  be  proportioned  to  the  thing  diftreined 
for.  By  the  ftatute.  of  Marlbrldge  52  Hen.  III.  c.  4.  if  any 
man  takes  a  great  or  unreafonable  diili'efs,  for  rent-arrere,  he 
lliall  be  heavily  amerced  for  the  fame.  As  if  (h)  the  landlord 
diftreins  two  oxen  for  twelve  pence  rent ;  the  taking  of  both 
js  an  unreafonnllK  diilrefs  ;  but  if  there  were  no  other  diftrefs 
nearer  the  value  to  be  found^  he  might  reafonably  have  di- 
ftreined  one  of  them.  But  for  homage,  fealty,  or  fuit,  as  al- 
fo  for  parliamentary  wages,  it  is  faid  that  no  diftrefs  can  be 
exceftive  (j).  For  as  thcfe  diftrelTes  cannot  be  fold,  tbe  owner, 
upon  malcing  fati'^faftion,  may  have  his  chattels  again.  The 
remedy  for  exceiTive  diftrefles  is  by  a  fpecial  action  on  the 
ftatute  of  Maribiidge  ;  for  an  aftion  of  trefpafs  is  not  main- 
tainable upon  this  account,  it  being  no  injury  at  the  common 
law  (i). 

Whfk  the  diftrefs  is  thus  taken,  the  next  confideration  is 
the  difpofal  of  it.  For  which  puipofe  the  thinp-s  diftreined 
muft  in  the  firft  place  be  carried  to  fome  pound,  and  there 
impounded  by  the  taker.  But,  in  their  way  thither,  they 
may  be  refcued  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary  to  law:  as  if  no  rent  be  due;  if 
they  were  taken  upon  the  highway,  or  the  like  ;  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue  (k).  But  if  they  be  once 
impounded,  even  though  taken  without  any  caufe,  the  owner 
may  not  break  the  pound  and  take  them  out ;  for  they  are 
then  in  the  cuftody  of  the  law  (1). 

A  POUND  (parous,  which  fignifies  any  inclofui-e)  is  either 
pound-oi'tT/,  that  is,  open  over  head  ;  or  pound-corrr/,  that  is 
clofe.  By  the  ftatute  i  &  2  P.  &  M.  c.  12.  no  diftrefs  of  cat- 
tle can  be  driven  out  of  the  hundred  where  it  is  taken,  unlefs  to 

(g)  Cro.  Eliz.  13.  Stat.  17.  Car.II.  (i)  1  Vent.  104.  Fitzgibb.  85-  4.' 

C-  7- 4-  Burr.  59.  Burr.  590. 

(\\)  2  Inlt.  107.  (k)  Co.  Litt.  16.0,  161. 

(ji)  Bro.  Ah:  t.  c.J/ifi.  2C)\ .  frero^a-  (I)  Ibid.  47. 

iivc,  98. 
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a  pound-overt  witliin  the  fame  flVire  ;  and  within  three  miles 
of  the  place  where  it  was  taken.  This  is  for  the  benefit  of  the 
tenants,  that  they  may  know  where  to  find  and  replevy  the  di- 
ftrefs.  And  by  ftatute  1 1  Geo.  II.  c.  19.  which  was  made  for 
the  benefit  of  landlords,  any  perfon  dillreining  for  rent  may 
turn  any  part  of  the  preniife.,  upon  which  a  diflrefs  is  taken,, 
into  a  ])ound  pro  hac  vice,  for  fecuring  of  fuch  diftrefs.  If  a  live 
diftrefs,  of  animals,  be  impounded  in  a  common  pound-overt, 
the  owner  mull  take  notice  of  it  at  his  peril ;  but  if  in  any  fpe-^ 
c/W  pound-overt,  fo  conftituted  for  this  particular  purpofe,  the. 
diftreinor  muft  mve  notice  to  the  owner  ;  and,  in  both  thefe 
cafes,  the  owner  and  not  the  diftreinor,  is  bound  to  provide 
the  beafts  with 'food  and  necelTaries.  But  if  they  be  put  in  a. 
pound-covert,  as  in  a  ftable  or  the  like,  the  landlord  or  dif- 
treinor muft  feed  and  fuftain  them  (m).  A  diftrefs  of  houie- 
hold  goods,  or  other  dead  chattels,  which  are  liable  to  be 
ftolen  or  damaged  by  weather,  ought  to  be  impounded  in  a 
pound-covert,  elfe  the  diftreinor  muft  anfwer  for  the  confe- 
quences. 

When  impounded,  the  goods  were  formerly,  as  was  be- 
fore obferved,  only  in  the  nature  of  a  pledge  or  fecurity  to 
compel  the  performance  of  fatisfaftion  ;  and  upon  this  account 
it  hath  been  held  (n),  that  the  diftreinor  is  not  at  liberty  to 
work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill  conti- 
nues with  regard  to  beafts  taken  dainage-feafant,  and  diftrelTes 
for  fuit  or  fervices  ;  which  muPc  remain  impounded,  till  the 
owner  makes  fatisfaclion,  or  contefts  the  right  of  diftreining, 
by  replevying  the  chattels.  To  replevy  (reflegiare,  that  is,, 
to  take  back  the  pledge)  is,  when  a  perfon  diftreined  upon,  ap- 
plies to  the  ftieriif  or  his  officers,  and  has  the  diftrefs  returned 
into  his  own  poiTefiion ;  upon  giving  good  fecurity  to  try  the 
right  of  taking  it  in  a  fuit  at  law,  and  if  that  be  dctcjmined 
againft  him,  to  return  the  cattle  or  goods  once  more  into  the 
hands  of  the  diftreinor.  This  is  called  a  replevin,  of  which 
more  will  be  faid  hereafter.  At  preient  I  fnall  or-ly  ob- 
fej*ve,  that  as  a  diftrefs  is  at  common  law  oiily  in  nature  of 

{\u)  Co.  Litt.  47.  (n)  Cro.  Jac.  14S. 

a  fecD« 
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a  fecurity  for  the  rent  or  damages  done,  a  replevin  anfwers  the 
fame  end  to  the  diftreinor  as  the  diftrefs  itfelf ;  ilnee  the  par- 
ty replevying  gives  fecurity  to  return  the  diftrefs,  if  the  right 
be  determined  againft  him. 

This  kind  of  diftrefs,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  punifhment  to  him,  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfadlion  or  payment, 
is  no  remedy  at  all  to  the  diflreinor.  But  for  a  debt  due  to 
the  crown,  unlefs  paid  within  foi  ty  days,  the  diftrefs  was  al- 
ways faleable  at  the  common  law  (o).  And  for  an  amerce- 
ment impofed  at  a  couit-leet,  the  lord  may  alfo  fell  the  dif- 
trefs (p)  ;  partly  bccaufe,  being  the  king's  court  of  record,  its 
procefs  partakes  of  the  royal  prerogative  (q)  :  but  principal- 
ly becaufe  it  is  in  the  nature  of  an  execution  to  levy  a  legal 
debt  And  fo  in  the  feveral  ftatute-diftrefles,  before  mention- 
ed, which  are  alfo  in  the  nature  of  executions,  the  power  of 
fale  is  likewife  ufually  given,  to  effcftuate  and  complete  the 
remedy.  And,  in  like  manner,  by  feveral  afls  of  parhament  (r) 
in  all  cafes  of  diftrefs  for  rent,  i<'  the  tenant  or  owner  do  not 
within  five  days  after  the  diftrefs  is  taken,  and  notice  of  the 
caufe  thereof  given  him,  replevy  the  fame  with  fufficient  fecu- 
rity ;  the  diftreinor,  with  the  fheriff  or  conftable,  ihall  caufe 
the  fame  to  be  appraifed  by  two  fvvorn  appraifers,  and  fell  the 
fame  towai  ds  fatisfadlion  of  the  rent  and  charges  ;  rendering 
the  overplus,  if  any,  to  the  o%vner  himfelf.  And,  by  this 
means,  a  full  and  entire  fatisfadlion  may  now  be  had  for  rent 
in  arrere,  by  the  mere  a6t  of  the  party  himfelf,  viz.  by  dif- 
trefs, the  remedy  given  at  common  law  ;  and  fale  confequent 
thereon,  which  is  added  by  adl  of  parhament. 

Before  I  quit  this  article,  I  muft  obfcrve,  that  the  many 
particulars  which  attend  the  taking  a  diftrefs,  iifed  formerly 
to  make    it   a  hazardous  kind  of  proceeding  :  for,  if  any  one 

(o)  Bro.  A:r.  t.  cUJircfs.  71.  fr)  2  "\V.  &  M-  c  5.  8  Ann,  e.  14. 

(p)  8  Rep.  41.  4  Geo.  II.  c.  28.  11  Ggo.  11  c  19. 

(4)  Bro.  Ibid.  12  Mod-  339. 
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irregularity  was  committed,  it  vitiated  the  whole,  and  made 
the  diftreinors  trefpaflbrs  ab  initio  (s).  But  now  by  the  ftatute 
II  Geo.  II.  c.  19.  it  is  provided,  that,  for  any  unlawful  aft 
done,  the  whole  Ihall  not  be  unlawful,  or  the  parties  trefpaflbrs 
ab  initio  ;  but  that  the  party  grieved  Ihall  only  have  an  adion 
for  the  real  damage  fuftained  ;  and  not  even  that,  if  tender 
of  amends  is  made  before  any  aftion  is  brought. 

VI.  The  feizing  of  herlots,  when  due  on  the  death  of  a 
tenant,  is  alfo  another  Ipecies  of  felf-remedy  ;  not  much  un- 
like that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that  divi- 
fion  of  heriots,  which  is  called  heriot-fervice,  and  is  only  a 
fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as  feiz,e; 
but  for  heriot-cuftom  (which  fir  Edward  Coke  fays  (t),  lies 
only  in  preyicler,  and  not  in  render)  the  lords  may  feize  the 
identical  thing  itfelf,  but  cannot  diftrein  any  other  chattel  for 
it  (u).  The  like  fpeedy  and  effectual  remedy,  of  feizing,  is 
given  with  regard  to  many  things  that  are  faid  to  lie  in  fran. 
chife  ;  as  waifs,  wrecks,  eftrays,  deodands,  and  the  like  ;  all 
which  the  perfon  entitled  thereto  may  feize,  without  the  for- 
mal procefs  of  a  fuit  or  aftion.  Not  that  they  are  debarred 
of  this  remedy  by  action,  but  have  alfo  the  other,  and  more 
fpeedy  one,  for  the  better  aflerting  their  property  ;  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might  be 
out  of  the  reach  of  the  law  before  any  aftion  could  be  brought. 

These  are  the  feveral  fpecies  of  remedies,  which  may  be 
had  by  the  mere  aft  of  the  party  injured.  I  Ihall,  next,  briefly 
mention  fuch  as  arife  from  the  joint  aft  of  all  the  parties  to- 
gether.    And  thefe  are  only  two,  accord^  and  arbitration. 

I.  Accord  is  a  fatisfaftion  agreed  upon  between  the  party 
injuring   and  the  party  injured  ;  which  when  performed  is  a 

(s)   I  Ventr.  37-  M  Cro.  Ellz.  590.  Cro.  Car.  260. 

(tj  Cop.  ^,  25. 
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bar  of  all  anions  upon  this  account.  As  if  a  man  contract  to. 
build  a  houfc  or  deliver  a  horfe,  and  fail  in  it ;  this  is  an  in- 
jury, for  which  the  fufferer  may  have  Iii«;  remedy  by  action  ; 
but  if  the  party  injured  accepts  afum  of  money,  or  odier  thing 
as  a  fatisfaclion,  this  is  a  redref:>  of  that  injury,  and  entirely 
takes  awa^^  the  aciion  (w).  By  feveral  lota  ftatutes,  particu- 
larly II  Geo.  II.  c.  19.  in  cafe  of  irregularity  in  the  method 
of  diflreining  ;  and  24  Geo.  II.  c.  24.  in  cafe  of  miftakes' com- 
mitted by  judices  of  the  peace  ;  even  tender  of  fufficient  a- 
mends  to  the  party  injured  is  a  bar  of  all  acT:ions,  whether  hi 
thinks  proper  to  accept  fuch  amends  or  no. 

II.  Arbitration  is  v. here  the  parties,  injuring  and  in- 
jured, fubmit  all  matters  in  difpute,  concerning  any  perfonal 
chattels  or  pei  fonal  wrong,  to  the  judgment  of  two  or  metre 
arbitrators;  who  are  to  decide  the  controverfy  :  and  if  they 
do  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire  (ijnperator)  to  whofe  fole  judgment  it  is  then  re- 
ferred :  or  frequently  there  is-  only  one  arbitrator  originally 
appointed.  This  decifion,  in  any  of  thefe  cafes,  is  called  an 
award.  And  thereby  the  queflion  is  as  fully  determined,  and 
the  right  transferred  or  fettled,  as  it  could  have  been  by  the 
agreement  of  the  parties,  or  the  judgment  of  a  odurt  of  jui- 
tice  (x).  But  the  right  of  real  property  cannot  thus  pafs  by 
a  mere  award  (y)  :  v,  hich  fubtilty  in  point  of  form  (for  it  is 
now  reduced  to  nothing  elfe)  had  its  rife  from  feodal  princi- 
ples ;  for,  if  this  had  been  permitted,  the  land  might  have  be'en 
aliened  collufively  v^ithout  the  confent  of  the  fuperior.  Yet 
doubtlefs  an  arbitrator  may  now  award  a  conveyance  or  a  re- 
leafe  of  lands  ;  and  it  will  be  a  breach  of  the  arbitration-bond 
to  refufe  compliance.  For,  though  originally  the  fubmifllon 
to  arbitration  ufed  to  be  by  word,  or  by  deed,  yet  both  of 
thefe  bein^  revocable  in  their  nature,  it  is  now  become  the 
praftice  to  enter  into  muturd  bonds,- witli  condi-tibn- to  fland  to 
the  award   or  arbitration  of  the  aibitrators  or  un-pire  therein 

hiv)  9  Kep.  79.  (y)  I  Fcoll.Abr.  242.  i  LordRaym. 

(x)    Efo-iwil.   55-   I   Fi-cem.  410-       f'5- 

named 
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named  (z).  And  experience  having  fliewn  the  great  ufe  of 
thefe  peaceable  and  domeltic  tribunals,  efpecially  in  fcttlinu; 
matters  of  account,  and  other  mercantile  tranfaAions,  vvhich 
are  difficult  and  almoft  impoillble  to  be  adjufted  on  a  trial  at 
law;  the  legiflature  has  now  eftabli/lied  the  ufe.  of  thcin,  as 
well  in  controvdrfies  where  caufes  are  depending,  as  in  thole 
where  no  aciion  is  brought,  and  which  ftiU  depend  upon  the 
rules  of  the  common  law  :  cnaftingby  (hitute  9  &  lo  W.  III. 
c.  !«;.  that  all  merchants  and  others,  who  delire  to  end  any 
controverfy,  (for  which  tliere  is  no  otl<er  remedy  l)ut  by  per- 
fonal  aclion  or  fuit  in  equity)  may  agree  that  their  fubmiliion  of 
the  fuit  to  arbitration  or  umpirage  fliall  be  made  a  rule  of  any 
of  the  king's  couits  of  record  :  and,  after  fuch  rule  made,  the 
parties  difobeying  the  award  Ihall  be  liable  to  be  punilhed,  as 
for  a  contempt  of  the  court ;  unlefs  fuch  award  ihall  be  fer  a- 
fide,  for  corruption  or  other  miihehaviour  in  the  arbitrators 
or  umpire,  proved  on  oath  to  the  court,  within  one  term  after 
the  award  is  made.  And,  in  confequence  of  this  (latute,  it  is 
now  become  a  conilderable  part  of  thebulinefs  of  the  fuperior 
courts  to  fet  afide  fuch  awards  when  partially  or  illegally  made; 
or  to  enforce  their  execution,  when  legal,  by  the  fame  pro- 
cefs  of  contempt,  as  is  awarded  for  difobedience  to  fuch  rvdes 
snd  orders  as  are  iifued  by  the  courts  themfelves. 

(7)  Appenrl.  No.  HI.  §6. 
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Chapter    the    second. 


OfR-EDRESS    by    themerb 
Operation  of  LAW. 


TH  E  remedies  for  private  wrongs,  which  arc  effected 
by  the  mere  operation  of  law,  will  fall  within  a  very 
narrow  compafs:  there  being  only  two  inftances  of  this  fort 
that  at  prefent  occur  to  my  recollection ;  the  one  that  o^ retainer , 
v/here  a  creditor  is  made  executor  o,r  adminiftrator  to  his  debt- 
or;  the  other,  in  the  cafe  of  what  the  law  calls  a  remitter. 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtor  his  executor,  or  if  fuch  creditor  obtains  letters  of  ad- 
miniftration  to  his  debtor  ;  in  thefe  cafes  the  law  gives  him  a 
remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay  himfelf  before  any  other  creditors  whofe  debts  are  of 
equal  degree  (a).  This  is  a  remedy  by  the  mere  aft  of  law, 
and  grounded  upon  this  reafon  ;  that  the  executor  cannot, 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him-^ 
felf  as  reprefentative  of  the  deceafed,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity  :  but,  having  the 
whole  perfonal  eftate  in  his  oNvnJiands,  fo  much  as  is  fuffici- 
ent  to  anfwer  his  own  demand,  is,  by  operation  of  law,  ap- 
plied to  that  pa.-ticular  purpofe.  Elfe,  by  being  made  execu- 
tor, he  would  be  put  in  a  worfe  condition  than  all  the  reft  of 

(a)  I  Roll.  Abr.  992.  Plowd.  543. 
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the  world  befides.     Fgii^  though  a  ratable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  mofl:  e- 
quitable  method,  yet  as  every  fcheme  for  a  proportionable  di- 
ftribution  of  the  affets  among  all  the  creditors  hath  been  hither- 
to found  to  be  impradlicable,  and  productive  of  more  mifchiefs 
than  it  would  remedy  ;  fo  that  the  creditor  who  firft  commen- 
ces his  fuit  is  intided  to  a  preference  in  payment ;  it  follows 
that  as  the  executor  can  commence  no  fuit,  he  mufl:  be  paid 
the  laft  of  any,  and  of  courfe  muft  lole  his  debt,  in  cafe  the 
eftate  of  his  teftator  ihould  prove  infolvent,  unlefs  he  be  al- 
lowed to  retain  it.     The  doctrine  of  retainer  is  therefore  the 
neceflary  confequence  of  that  other  doctrine  of  the  law,  the 
priority  of  fuch  creditor  who  firft  commences  his  aftion.     But 
the  executor  Ihall  not  retain  his  own  debt,  in  prejudice  to  thoi'e 
of  a  higher  degree,  for  the  law  only  puts  him  in  the  fame  fitu- 
ation,  as  if  he  had  fued  himfelf  as  executor,  and  recovered  bis 
debt ;  which  he  never  could  be  fuppofed  to  have  done,  while 
^ebts  of  a  higher  nature  fubfifted.     Neither  Ihall  one  executor 
be  allowed  to  retain  his  own  debt,  in  prejudice  to  thafi  of  his 
co-executor  in  equal  degree ;  but  both  fnall  be  difcharged  in 
proportion  (b).     Nor  fliall  an  executor  of  his  own  wrong  be- 
in  any  cafe  permitted  to  retain  (c). 

II.  Remitter  is  where  he,  who  hath  the  true  property 
or  jus  proprktates  in  lands,  but  is  out  of  poffeffion  thereof, 
and  hath  no  right  to  enter  without  recovering  polTeflion  in 
an  aftion,  hath  afterwards  the  freehold  caft  upon  him  by 
fome  fubfequent,  and  of  courfe  defective,  title :  in  this  cafe 
he  is  remitted,  or  fent  back,  by  operation  of  law,  to  his  an- 
tient  and  more  certain  title  (d).  The  right  of  entry,  which 
he  hath  gained  by  a  bad  title,  Ihall  be  ipfofaSlo  annexed  to  his 
own  inherent  good  one  ;  and  his  defeafible  eftate  ihall  be 
utterly  defeated  and  annulled,  by  the  inftantaneous  aft  of 
law,  without  his  participation  or  confent  (e).  As  if  A  diffeifes 
B,  that  is,  turns  him  out  of  poffefrion,  and  dies  leaving  a  fon, 

(b)  Viner.  Ahr.  t.  Executors.  D.  2.         (d)  Litt.  §.  659. 

(c)  5  Rep.  30.  (e)  Co.  Litt.  358.  Cro.  Jac.  489. 
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C ;'  hereby  the  eftate  defcends  to  C  the  fon  of  A,  and  B  is 
barred  from  entering  thereon  till  he  proves  his  right  in  an 
a6lion  ;  now,  if  afterwards  C  the  heir  of  the  difleifor  makes  a 
leafe  for  Ufe  to  D,  with  remainder  to  B  the  difleifee  for  hfe, 
and  D  dies;  liereby  the  remainder  accrues  to  B,  the  diffeifee : 
who  thus  gaining  a  new  freehold  by  virtue  of  the  remainder, 
"vvhicli  is  a  bad  title,  is  by  a6i:  of  law  remitted,  oi'  inverted  of  his 
former  and  furer  eftate  (f).  For  he  hath  hereby  gained  a 
new  right  of  pofleflion,  to^  which  the  law  immediately  annexes 
his  antient  right  of  property. 

If  the  fubfequent  eftate,  or  right  of  pofieflion,  be  gained 
by  a  man's  own  aft  or  confent,  as  by  immediate  purchafe  be- 
ing of  full  age,  he  Ihall  not  be  remitted.  For  the  taking  fuch 
fubfequent  eftate  was  his  own  folly,  and  Ihall  be  looked  upor> 
as  a  waiver  of  his  prior  right  (g).  Therefore  it  is  to  be  obferv- 
ed,  that  to  every  remitter  there  are  regularly  thefe  incidents  > 
an  antient  right,  and  a  new  defeafible  eftate  of  freehold,  uni- 
ting in  one  and  the  fame  perfon  ;  which  defeafible  eftate  muft be 
caj}  upon  the  tenant,  not  gained  by  his  own  aft  or  folly.  The 
reafon  given  by  Littleton  (h)  why  this  remedy,  which  ope- 
rates filently  and  by  the  mere  aft  of  law,  was  allowed,  in  fome- 
what  fimilar  to  that  given  in  the  preceding  article  ;  becaufe 
otherwife  he  who  hath  right  would  be  deprived  of  all  remedy. 
For  as  he  himfelf  is  the  perfon  in  pofieflion  of  the  freehold, 
there  is  no  other  perfon  againft  whom  he  can  bring  an  aftion, 
to  eftablilli  his  prior  right.  And  for  this  c£lufe  the  law  doth 
adjudge  him  in  by  remitter  ;  that  is,  in  fuch  plight  as  if  he 
liacl  lawfully  recovered  the  fame  land  by  fuit.  For,  as  lord 
Bacon  obferves  (i),  the  benignity  of  the  law  is  fuch,  as  when, 
to  preferve  the  principles  and  grounds  of  law,  it  depriveth  a 
man  of  his  remedy  without  his  own  fault,  it  will  rather  put 
him  in  a  better  degree  and  condition  than  in  a  worfe.  Nam 
quod  remedlo  dejiitmtui'y  ipfa  re  valet:  Ji  culpa  alf-t.  But 
there  fiiall  be  no  remitter  to  a  right,  for   which  the  party  has 

ff)  Finch.  L.  194-  Litt.  §.  6S3.  (Ii)  §•  66r. 

(g)  Co.  Litt.  348.  3i^.  (i)  Elem.  c.  9. 
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no  remedy  by  acbion  (k) ;  as  if  the  iflue  in  tall  be  barred  by 
the  fine  or  warranty  of  his  anceftor,  and  the  freehold  is  after- 
wards caft  upon  him  ;  he  ihall  not  be  remitted  to  his  eftate 
tail  (1) :  for  the  operation  of  the  remitter  is  exactly  the  fame 
after  the  union  of  the  two  rights,  as  that  of  a  real  adion 
would  have  been  before  it.  As  therefore  the  iflue  in  tail 
could  not  by  any  aclion  have  recovered  his  antient  eftate,  he 
fliall  not  recover  it  by  remitter. 

And   thus  much  for  thefe  extrajudicial  remedies,    as  well . 
for  real  as  perfonal  injuries,   which  are  furniflied  by  the  law, 
where  the  parties  are  fo  peculiarly  circuinftanced,  as  not  to 
be  able  to  apply  for  redrefs  in  the  ufual  and  ordinary  methpdjB 
to  the  courts  of  public  juftice. 

(k)  Co.  Litt.  349-  (1)  Moor.  iij.  i  Ajv4-  ;2S6. 
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Chapter    the    third. 
Of    courts     in     general. 


THE  next,  and  principal,  objeft  of  our  enquiries  is  the 
redrefs  of  injuries  by  fult  in  courts ;  wherein  the  aft  of 
the  parties  and  the  aft  of  kw  co-opierate  ;  the  aft  of  the  par- 
ties being  neccffary  to  fet  the  law  in  motion,  and  the  procefs 
of  the  law  being' in  general  the  only  inftrument,  by  which  the 
parties  are  enabled  to  procure  a  certain  and  adequate  redrefs. 

And  here  it  will  not  be  improper  to  obferve,  that  although, 
in  the  feveral  cafes  of  redrefs  by  the  aft  of  the  parties  mention- 
ed in  a  former  chapter  (a),  the  law  allows  an  extrajudicial  re- 
medy, yet  that  does  not  exclude  the  ordinary  courfe  of  juftice  ; 
but  it  is  only  an  additional  weapon  put  into  the  hands  of  certain 
perfons  in  particular  inftances,  where  natural  equity  or  the  pe- 
culiar circumdances  of  their  fituation  required  a  more  expedi- 
tious remedy,  than  the  formal  procefs  of  any  court  of  ju- 
dicatui-e  can  furnilh.  Therefore,  though  I  may  defend  my- 
felf,  or  relations,  from  external  violence,  I  yet  am  afterwards 
entitled  to  an  aftion  of  aifault  and  battery  :  though  I  may  retake 
my  goods  if  1  have  a  fair  and  peaceable  opportunity,  this 
power  of  recaption  does  not  debar  me  from  my  aftion  of 
trover  or  detinue ;  I  may  either  enter  on  the  lands,  on  \yhich 
I  have  a  right  of  entry,  or  may  demand  poffeffion  by  a  real 
aftion  :  I  may  either  abate  a  nufance;  by  my  own  authority, 
or  call  upon  the  law  to  do  it  for  me  :  I  may  diflrein  for  rent, 
or  have  an   aftion  of  debt  at  my  own  option :  if  I  do  not 

(a)  ch.  r. 

diftrein 
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diftrein  my  neighbour's  cattle  damage-feafant ,  I  may  compel 
him  by  action  of  trefpafs  to  make  me  a  fair  fatisfa^^tion  ;  if  a 
heriot,  or  a  deodand,  be  with-held  from  me  by  fraud  or  force, 
I  may  recover  it  though  I  never  feized  it.  And  with  regard 
to  accords  and  arbitrations,  thefe,  in  their  nature  being  mere- 
ly an  agreement  or  compromife,  muft  indifputably  fuppofe  a 
previous  right  of  obtaining  redrefs  fome  other  way,  which  is 
given  by  fuch  agreement.  But  as  to  remedies  by  the  mere  o- 
peration  of  law,  thofe  are  indeed  given,  becaufe  on  remedy 
can  be  miniftered  by  fuit  or  aftion,  without  running  into  the 
palpable  abfurdity  of  a  man's  bringing  an  aftion  againil  himfelf : 
the  two  cafes  w  herein  they  happen  being  fuch  wherein  the  on- 
ly podible  legal  remedy  would  be  directed  againd  the  very 
perfon  himfelf  who  feeks  relief. 

In  all  other  cafes  it  is  a  general  and  Indifputable  rule,  that, 
where  there  is  a  legal  right,  there  is  alfo  a  legal  remedy,  by 
fuit  or  aftion  at  law,  whenever  that  right  is  invaded.  And, 
in  treating  of  thefe  remedies  by  fuit  in  courts,  I  Ihall  purfue 
the  following  method :  firft,  I  Ihall  confider  the  nature  and  fe- 
veral  fpecies  of  courts  of  juftice:  and,  fecondly,  I  fhall  point 
out  in  which  of  thefe  courts,  and  in  what  manner,  the  proper 
remedy  may  be  had  for  any  private  injury;  or,  in  other 
words,  what  injuries  are  cognizable,  andhow  redreffed,  in  each 
refpeclive  fpecies  of  courts. 

First  then,  of  courts  of  ju (f ice.  And  herein  we  will  con- 
fider, firll,  their  nature  and  incidents  in  general  ;  and,  then 
the  feveral  fpecies  of  them,  eredted  and  acknowledged  by  the 
laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  juflice  is  judi- 
cially adminiftred  (b).  And,  as  by  our  excellent  conftitutioa 
the  fole  executive  power  of  the  laws  is  veiled  in  the  perfon  of 
tHfe  king,  it  will  follow  that  all  courts  of  juftice,  which  are  the 

(b)  Co.  Litt.  5S. 

B  A  medium 
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medium  by  which  he  adminifters  the  laws,  are  derived  from 
the  power  of  the  crown  (c).  For  whether  created  by  act  of 
parUament,  letters  patent,  or  prefcription,  (the  only  methods 
of  erecliiiig  a  new  court  of  judicature)  (d)  tlie  kings  confent 
in  the  two  former  is  exprefsly,  and  in  the  lutter  impliedly, 
gi-v-en.  ill  all  thefe  courts  the  king  is  fuppofed  iri  contempla- 
tion of  law  to  be  always  prefeut ;  but  as  that  is  in  fact  im- 
po'Iible',  he  is  there  reprefented  by  his  judges,  whofe  power 
is  onl}^  an  emanation  of  the  royal  prerogative. 

For  the  more  fpeedy,  univerfal,  and  impartial  adminiflra- 
tion  of  juflice  between  ful'jjeft  and  fubje<^,  the  law  hath  ap- 
pointed a  prodigious  variety  of  courts,  fome  with  a  more  li- 
mited, others  with  a  more  extenfive  jurifdid:ion ;  fome  con- 
flituted  to  enquiri'  only,  others  to  hear  and  determine  ;  fome 
to  determine  hi  the  hrlf  inllance,  .others  upon  appeal  and  by 
\vay  of  review.  All  thefe  in  their  turns  will  be  taken  notice 
of  in  their  refpecfive  places  ;  and  I  fliall  therefore  here  only 
mention  one  diliinction,  that  runs  throughout  them  all,  viz. 
that  fome  of  them  are  courts  of  record,  otheis  >iot  of  rtcord. 
A  court  of  record  is  that  witere  the  acls  and  judicial  proceed- 
ings are  enrolled  in  parclmient  for  ^  perpetual  memorial  and 
tellimony:  which  rolls  are  called  the  records  of  the  court, 
and  are  of  fuch  high  and  fupereminent  authority,  that  their 
truth  is  not  to  be  called  in  queftion.  For  it  is  a  fettled  rul^ 
and  maxim,  that  nothing  fliall  be  averred  againit  a  record,  nor 
fliall  any  plea,  or  even  proof,  be  admitted  to  the  contrary  (e). 
And  if  tlie  exiflence  of  a  record  be  denied,  it  Ihall  be-tried  by 
nothing  but  itfelf;  that  is,  upon  bare  infpecfion  whether 
there  be  any  fuch  record  or  no  ;  elfe  there  would  be  no  end 
of  difputes.  But  if  there  appear  any  miftake  of  the  clerk  in 
making  up  fuch  record,  the  court  will  direct  him  to  amend 
it.  All  courts  of  record  are  the  king's  courts,  in  right  of  his 
crown  anjj  royal  dignity  (f),  and  therefore  no  other  court  hath 
authority  to  fine  or  im-prifon  ;    fo  that  the  very  erec-lion  of 

(c)  See  book  l-  ch.  7.  (e)   Ihirl. 

(d)  Co.V^n.  260.  (f)  Finch.  L.  231. 

a  new 
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a  new  jurifdiclion  with  power  of  fine  or  imprifonment  makes 
it  inftantly  a  court  of  record  (g),  A  court  not  of  record  isthe 
court  of  a  private  man,  whom  the  law  will  not  intruft  with 
any  difcretionary  power  over  the  fortune  or  liberty  of  his  fel- 
j  iow-fubjecls.  Such  are  the  courts-baron  incident  to  every 
manor,  and  other  inferior  jurifdiftions  ;  where  the  proceedings 
arc  not  enrolled  or  recorded  ;  but,  as  well  their  exiftence  as 
the  truth  ,of  the  matters  therein  contained  ihall,  if  difputed, 
be  tried  and  determined  by  a  jury.  Thefe  courts  can  hold  no 
plea  of  matters  cognizable  by  the  common  law,  unlefs  under 
the  value  of  ^cs.  nor  of  any  forcible  injury  whatfoever,  not 
having  any  procefs  to  arrelt  the  perfon  of  the  defendant  (h). 

In  every  court  there  muft  be  at  leaft  three  conftituent  parts, 
the  ac?or,  reus,  and  judex:  the  aclor,  or  plaintiff,  who  com- 
plains of  an  injury  done  ;  the  reus,  or  defendant,  who  is  cal- 
led upon  to  make  fatisfaction  for  it ;  and  the  judex  or  judicial 
power,  wiiich  is  to  examine  the  truth  of  the  faft,  to  determine 
the  law  arifmg  upon  that  fact,  and,  if  any  injury  appears  to 
have  been  done,  to  afcertain  and  by  its  oificers  to  apply  the 
remedy.  It  is  alfo  ufual  in  the  fuperior  courts  to  have  attor- 
neys,  and  advocates  or  couniel,    as  alliftants. 

An  attorney  at  law  anfwers  to  the  procurator,  or  pro<^or, 
of  the  civilians  and  canonifts  (i).  And  he  is  one  who  is  put  in 
the  place,  ftead,  or  turn  of  another,  to  manage  his  matters  of 
law.  Formerly  every  fuitor  was  obliged  to  appear  in  perfon,  to 
profecute  or  defend  his  fuit,  (according  to  the  old  Gothic  con- 
ftitution)  (k)  unlefs  by  fpecial  licence  under  the  king's  letters 
patent  (1).  This  is  ftill  the  law  in  criminal  cafes.  And  an  idiot 
cannot  to  this  day  appear  by  attorney,  but  in  perfon  (m) ;  for 
he  hath  not  difcretion  to  enable  him  to  appoint  a  proper  fubfti- 

(g)  Salk.  200.  12  Mod.  3S8.  .  "  atornati  nuncupavtur." 

(h)  2  Inft.  311.  (k)  Stiernhook  de  jure  Goth.  I.  i. 

(i)  Pope  Boniface  VIII. /K  6  £)f erf-  c  6. 

t.il.  I.  3.  ^.  16.  §.  3.  fpeaks  o?"  procu-  (1)  F.  N.  B.  25. 

«  rutcribus,  ^ui  in  ali^ttibus^artihus  (m)  Ibid,  37. 

tute: 
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tute  :  and  upon  his  being  brought  before  the  court  in  fo  de- 
fencelefs  a  condition,  the  judges  are  bound  to  take  care  of  his 
interefls,  and  they  ihall  admit  the  beft  plea  in  his  behalf  thas 
any  one  prefent  can  fuggeft  (n).  But,  as  in  the  Roman  law 
*'  cum  olim  in  ufufuijfet,  alter i us  nomine  agi  nmpojfe,  fed,  quia 
"  hoc  non  minimam  incommoditatem  hahehai,  ceperunt  homines 
■per  ■procurator es  litigare  (o),'*  fo  with  us,  upon  the  fame  piin- 
ciple  of  convenience,  it  is  now  permitted  in  general,  by  divers 
antient  ftatutes,  whereof  the  firft  is  llatute  Weflm.  i.  c.  lo. 
that  attorneys  may  be  made  to  profecute  or  defend  any  aftion 
in  the  ab fence  of  the  parties  to  the  fuit.  Thefe  attorneys  are 
now  formed  into  a  regular  corps ;  they  are  admitted  to  the  ex- 
ecution of  their  office  by  the  fuperior  courts  of  Weftminfter- 
hall ;  and  are  in  all  points  officers  of  the  refpeftive  courts  in 
which  they  are  admitted :  and,  as  they  have  many  privileges 
on  account  of  their  attendance  there,  fo  they  are  peculiarly  fub- 
jed:  to  the  cenfure  and  animadverfion  of  the  judges.  No  man 
can  praftife  as  an  attorney  in  any  of  thole  courts,  but  fuch  as 
is  admitted  and  fvvorn  an  attorney  of  that  particular  court :  an 
attorney  of  the  court  of  king's  bench  cannot  praftife  in  the  court 
of  common  pleas  ;  nor  vice  verfa.  To  praftife  in  the  court  of 
chancery  it  is  alfo  neceffary  to  be  admitted  a  folicitor  therein  z 
and  by  the  (latute  22  Geo.  II.  c.  46.  no  perfon  Ihall  aft  as  an 
attorney  at  the  court  of  quarter  feifions,  but  fuch  as  has  been 
regularly  admitted  in  fome  fuperior  court  of  record.  So  early 
as  the  ftatute  4  Hen.  IV .  c,  18.  it  was  enafted,  that  attorneys 
ihould  be  examined  by  the  judges,  and  none  admitted  but  fuch 
as  were  virtuous,  learned,  and  fworn  to  do  their  duty,  and 
anany  fubfequent  ftatutes  (p)  have  laid  them  under  farther  re- 
gulations. 

Of  advocates,  or  (as  we  generally  call  them)  counfel,  there 
are  two fpecies  or  degrees ;  barrillcis,  and  ferjeants.  Thefor- 
jner  are  admitted  after  a  confiderable  period  of  ftudy,  or  at  leaft 
landing,  in  the  inns  of  court  (q) ;  and  ai-e  in  our  old  books  filled 

(n)  Bro.  A!'r.  t.  idiot,  r.  2  Geo.  TI.  c  23.  22  Geo.  II.  c  46-  23 

fo)  ItiJ}.  4.  tit.  10.  Ceo.  II.  c.  26. 

(P)  3  Jac.  I.  c.  7.  12  Geo.  I.  c.  29.  (fj)  Sec  vol.  I.  introd.  §.  i. 

'  appren- 
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apprentices,  apprent'icli  ad  legem,  being  looked  upon  as  merely 
learners,  and  not  qualified  to  execute  the  full  office  of  an  advo- 
cate till  they  were  fixteen  years  (landing ;  at  which  time,  ac- 
cording to  Fortefcue  (r)  they  might  be  called  to  the  ftate  and 
degree  of  ferjeants,  or  fervientes  ad  legem.  How  antient  and 
honourable  this  ftate  and  degree  is,  the  form,  fplendor,  and 
profits  attending  it,  have  been  fo  fully  difplayed  by  many  learn- 
ed writers  (s),  that  they  need  not  be  here  enlarged  on.  I  ihall 
only  obferve,  that  ferjeants  at  law  are  bound  by  a  folemn 
oath  (t),  to  do  their  duty  to  their  clients:  and  that  by  cuftom 
(u)  the  judges  of  the  court  of  Weftminfter  are  always  admit- 
ted into  this  venerable  order,  before  they  are  advanced  to  the 
bench ;  the  original  of  which  was  probably  to  qualify  the 
fuifne  barons  of  the  exchequer  to  become  juftices  of  alTife,  ac- 
cording to  the  exigence  of  the  ftatute  of  14  Edw.  III.  c.  16. 
From  both  thefe  degrees  fome  are  ufually  felefted  to  be  his 
majefty's  counfel  learned  in  the  law;  the  two  principal  of 
whom  arc  called  his  attorney,  and  folicitor  general.  The 
iirft  king's  counfel,  under  the  degree  of  ferjeant,  was  fir 
Francis  Bacon,  who  was  made  fo  honoris  caufa,  without  ei- 
ther patent  or  fee  (w) ;  fo  that  the  firft  of  the  modern 
order  (who  are  now  the  fworn  fervants  of  the  crown,  with 
a  ftanding  falary)  feems  to  have  been  fir  Francis  North 
afterwards  lord  keeper  of  the  great  feal  to  king  Charles 
II.  (x).  Thefe  king's  counfel  anfwer  in  fome  meafure  to 
the  advocates  of  the  revenue,  advocatt  fifce,  among  the 
Romans.  For  they  muft  not  be  employed  in  any  caufe  againft 
the  crown  without  fpecial  licence ;  in  which  reftriclion  they 
agree  with  the  advocates  of  the  fife  (y) :  but  in  the  imperial 
law  the  prohibition  was  carried  ftill  farther,  and  perhaps  was 
more  for  the  dignity  of  the  fovereign ;  for,  excepting  fome 
peculiar  caufes,  the  fifcal  advocates  were  not  permitted  to  be 
at   all   concerned  in  private  fuits  between  fubjedl  and  fub- 

(r)  De  LL.  c.  50.  «  jeant  at  law." 

(s)   Fortefc.    ibid.   lO,    Rep.   pref.  (t)   2  Inft.  214. 

Diigdal.  0/-/V.  Jurrd.  To  which  may         (u)  Fortefc.  c.  50. 
be  added  a  travit  by  the  late  ferjeant         (w)  See  his  letters.  256. 
"Wynne,   printed  in  I  765,   intitled,  (x)  See  his  life  by  Roger  Nortli. 


*'  obfervationstouchingtheantiqui-     37' 

"  ty  and  dignity  of  the  degree  of  ier-         (y)   Ce./.  2.  9.  I, 
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fubjeft  (z).  A  cuflom  has  of  late  years  prevailed  of  granting 
letters  patent  of  precedence  to  fuch  barrifters,  as  the  crown 
thinks  proper  to  honour  with  that  mark  of  diftinftion  :  where- 
by they  are  entitled  to  fuch  rank  and  pre-audience  (a)  as  are 
afligned  in  their  refpeclive  patents ;  fometimes  next  after  the 
king's  attoi-ney  general,  but  ufually  next  after  his  maje%'s 
counfel  then  being.  Thefe  (as  well  as  the  queen's  attorney  and 
folicitor  general)  (b)  rank  promifcuoufly  with  the  king's  coun- 
fel, and  together  with  them  fit  within  the  bar  of  their  refpec- 
tive  courts :  but  receive  no  falaries,  and  are  not  fworn  :  and 
therefore  are  at  liberty  to  be  retained  in  caufes  againft:  the 
crown.  And  all  other  fergeantsand  barrifters  indifcriminately 
(except  in  the  court  of  common  pleas  where  only  ferjeants  ar6 
admitted)  may  take  upon  them  the  protection  ^nd  defence  of 
anyfuitors,  whether  plaintiff  or  defendant;  who  are  therefore 
called  their  clients,  like  the  dependants  upon  the  antient  Ro- 
man orators.  Thofe  indeed  praftifed  gratis,  for  honour  mere- 
ly, or  at  mod  for  the  fake  of  gaining  influence  ;  and  fo  like- 
wife  it  is  eftabliihed  with  us  (c),  that  a  counfel  can  maintain 
no  adlion  for  his  fees;  which  are  given,  not  as  locatio  vel  con- 
elii^io,  hut  z^  quiddam honorarium',  not  as  a  falary  or  hire,  but 
as  a  mere  gratuity,  which  a  counfellor  cannot  demand  without 
doing  wrong  to  his  reputation  (d) :  as  is  alfo  laid  down  with  re- 
gard to  advocates  in  the  civil  law  (e),  whofe  honorarium  was 
diredled  by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten 

(z)  Coil.  2.  7.  13.  queen's  attorney  and  folicitor. 

(a)  Pre-audience  in  the  courts  is  8.  Serjeants  at  law. 

Reckoned  of  fo  much  confeqiience,  -9.   The  recorder  of  London- 

that  it  may  not  be  amifs  to  fubjoiu  a  10.    Advocates  of  the  civil  law. 

ihort  table  of  the  precedence  which  li.  Barrifters. 

^ifually  obtains  among  the  pra(5ti-  In  the  court  of  exchequer  two  of  the 

fers.  moft;  experienced  barrifters,    called 

1.  The   king's  premier  ferjeant,  the/i£>/?-man  and  the  ^«i-man,  (from 
(fo  conftituted  by  fpecial  patent.)  the  places  in  which  they  fit)  have 

2.  The  king's  antient  ferjeant,  or  alfo  a  precedence  in  nK^tions. 
tlieeldeftamong  the  king's  ferjeants.  (b)  Seld.  tit.  hon.  i.  6.  7. 

3.  The  king's  advocate  general.  (c)  Davis,  pref.  22.   i  Chan.  Rep. 

4.  The  king's  attorney  general.  3^* 

5.  The  king's  folicitor  general.  (d)  Dlvis.  25. 

6.  The  king's  ferjeants.  (e)  Ff  II.  6.  I. 

7.  The  king's  counfel,    with  the 

thoufand 
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thoufand  fefterces,  or  about  80  /.  of  Englilli  money  (f ) .  And 
in  order  to  encourage  due  freedom  of  fpeech  in  the  lawful  de- 
fence of  their  cUents,  and  at  the  fame  time  to  give  a  check  to 
the  unfeemly  licentioufnefs  of  prolVitute  and  illiberal  men  (a 
few  of  whom  may  fometimes  inlinuate  themfelves  even  into  the 
moft  honourable  profellions)  it  hath  been  holden  that  a  coun- 
fel  is  not  anfwerable  for  any  matter  by  him  fpoken,  relative 
to  theeaufeinhandand  fuggelled  in  his  client's  inftruclions ;  al- 
though it  Jhould  refled  upon  the  reputation  of  another,  and 
even  prove  abfolutely  groundlefs  :  but  if  he  mentions  an  un- 
truth of  his  own  'invention,  or  even  upon  inftrudtions,  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  then  hable  to  an  adlion 
from  the  party  hijured  (g).  And  counfel  guilty  of  deceit  or 
coUufion  are  punilhable  by  the  ftatute  Weftm  i.  3  Edvv.  I.  c, 
28.  with  imprilbnment  for  a  year  and  a  day,  and  perpetual 
filence  in  the  courts  :  a  punilhment  ftill  fometimes  inflifted  for 
grofs  mifdemefnors  in.  pradice  (h). 

(f)  Tac.  ann.  I.  U.  (h)  Raym.  376. 

(2)  Cro.  Jac.  9:^. 
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Chapter,    the    fourth. 


Of  the  public  COURTS  of  COMMON  LAW 


AND  EQUITY. 


WE  are  next  to  confider  the  feveral  fpecies  and  diftin^lions 
of  courts  of  juftice,  which  are  acknowleged  and  ufed 
in  this  kingdom.  And  thefe  are  either  fuch  as  are  of  pubhc 
and  general  jurifdiction  throughout  the  whole  realm  ;  or  fuch 
as  are  only  of  a  private  and  fpecial  jurifdidion  in  fome  particu- 
lar parts  of  it.  Of  the  former  there  are  four  forts  ;  the  uni- 
verfal  eftablifhed  courts  of  common  law  and  equity ;  the  eccle- 
fiaftical  courts ;  the  courts  military ;  and  courts  maritime.  And 
firft,  of  fuch  pubhc  courts  as  are  courts  of  common  law  or  equity. 

The  policy  of  our  antient  conftitution,  as  regulated  and 
cftabliflied  by  the  great  Alfred,  was  to  bring  juftice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judica- 
ture as  there  are  manors  and  townfliips  in  the  kingdom ;  where- 
in injuries  were  redrefled  in  an  eafy  and  expeditious  manner, 
by  the  fuffrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdidlion, 
and  thofe  with  others  of  a  ftill  greater  power  ;  afcending  gra- 
dually from  the  loweft  to  the  fupreme  courts,  which  were  re- 
•  fpeftively  conftituted  to  correft  the  errors  of  the  inferior  ones, 
and  to  determine  fuch  caufes  as  by  reafon  of  their  weight  and 
difficulty,  demanded  a  more  folemn  difcufhon.  The  courfe 
of  juftice  flowing  in  large  ftreams  from  the  king,  as  the  foun- 
tain 
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tain  to  his  fuperior  courts  of  record;    and  being  then  fubdi- 
vided  into  finaller  channels,  till  the  whole  and  every  part  of 
the  kingdom  were  plentifully  watered  and  refreflied.     An  in- 
ftitution  that  feems  highly  agreeable  to  the  dictates  of  natural 
reafon,  as  well  as  of  more  enlightened  policy;    being  equally 
fimilar  to  that  which  prevailed  in  Mexico  and  Peru  before 
they  were  difcovered  by  the  Spaniards  ;    and  that  which  was 
cftabliflied  in  the  Jewifl)  republic  by  Mof^s.     In  Mexico  each 
town  .^nd  province  had  its  proper  judges,  who  heard  and  de- 
cided caufes,   except  when  the  point  in  litigation  was  too  in- 
tricate  for  their  determination ;   and  then  it  was  remitted  to 
the  fupremc  court  of  the  empire,   eftablilhed  in  the  capital, 
and  confifting  of  hvelve  judges  (a).     Peru,  according  to  Gar- 
cilafTo  de  Vega  (an  hiftorian  defcended  from  the  antient  Incas 
of  that  country)  was  divided  into  fmall  diftrids  containing  ten 
families  each,    all  regiftred,   and  under  one  magiftrate ;  who 
had  authority  to  decide  little  differences  and  puniih  petty  crimes. 
Five  of  thefe  compofed  a  higher  clafs  or  ffty  families ;  and  two 
of  thefe  laft  compofed  another  called  a  hundred.     Ten  hun- 
dreds conftituted  the  largeft  divifion,   confifting  of  a  thoufand 
families ;    and  each  divifion  had   its  feparate  judge  or   magi- 
llrate,    with  a  proper  degree  of  fubordination   (b).     In  like 
manner  we  read  of  Mofes  ;  that,  finding  the  fole  adminiftrati- 
on  of  juftice  too  heavy  for  him,   he  "■  chofe  able  men  out  of 
**  all  Ifrael,  fuch  as  feared  God,  men  of  truth,  hating  cover- 
"  oufnefs  ;    and  made  them  heads  over  the  people,  rulers  of 
*' thoufands,  rulers  of  hundreds,  rulers  of  fifties,  and  rulers 
"  of  tens:  and  they  judged  the  poeple  at  all  feafons;  the  hard 
*'  caufes  they  brought  unto  Mofes,  but  every  fmall  matter  they 
*'  judged  themfelves  (c)."     Thefe  inferior  courts,  at  leaft  the 
name  and  form  of  them,  ftill  continues  in  our  legal  conftitution : 
but  as  the  fuperior  courts  of  record  have  in  practice  obtained 
a  concurrent  original  jurifdi<5lion  with  thefe;  and  as  there  is 
befides  a  power  of  removing  plaints  or  a(5i;ions  thither  from  all 
the  inferior  jurifdidtions;  upon  thefe  accounts  (among  others) 

(a)  Mod.  Uii.  Hift.  xxxTxii.  469.  (c)  Exod.  18, 

(b)  Hid,  xxxix.  I  ■?• 

it 
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it  has  happened  that  thefe  petty  tribunals  have  fallen  into  de- 
cay, and  almoft  into  oblivion :  whether  for  the  better  or  the 
•worfe,  may  be  matter  of  fome  fpeculation  ;  when  we  confider 
On  the  one  hand  the  encreafe  of  expence  and  delay,  and  on  the 
other  the  more  upright  and  impartial  decifion,  that  follow  from 
this  change  of  jurifdidion. 

The  order  I  ihall  obferve  in  difcourfiiig  on  thefe  feveral 
courts,  confiituted  for  the  redrefs  of  civil  injuries,  (for  with 
thofe  of  a  jurifdiftion  merely  criminal  I  fliall  not  at  prefent  con- 
cern myfelf)  will  be  by  beginning  with  the  loweft,  and  thofe 
whofejurifdiftion,  tho'  public  and  generally  difperfed  through- 
out the  kingdom,  is  yet,  (with  regard  to  each  particular  court) 
confined  to  very  nai-row  hmits ;  and  fo  afcending  gradually  to 
thofe  of  the  mod  extenfive  and  tranfcendant  power. 

I.  The  loweft,  and  at  the  fame  time  the  moft  expeditious, 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre,  curia  pedis  pulverizati :  fo  called  from  the  dufty  feet 
of  the  fuitors;  or  according  to  Sir  Edward  Coke  (d),  becaufe 
juftice  is  there  done  as  fpeedily  as  duft  can  fall  from  the  foot. 
Upon  the  fame  principle  that  juftice  among  the  Jews  was  ad- 
miniftred  in  the  gate  of  the  city  (e),  that  the  proceedings  might 
be  the  more  fpeedy,  as  well  as  public.  But  the  etymology 
given  us  by  a  learned  modern  writer  (f)  is  much  more  ingeni- 
ous and  fatisfaftory ;  it  being  derived,  according  to  him,  from 
pied  puldreaux  a  pedlar  in  old  French,  and  therefcr/e  fig- 
nifying  the  court  of  fuch  petty  chapmen  as  refort  to  fairs  or 
markets.  It  is  a  court  of  record,  incident  to  every  fair  ar.d 
market ;  of  which  the  ftewnrd  of  him,  ^^■]^o  owns  or  l:as  the 
toll  of  the  market,  is  the  judge.  It  was  inftituted  to  adtnini- 
fter  juftice  for  all  injuries  done  Ln  that  very  fair  or  maiket. , 
and  not  in.  any  preceding  one.  So  that  the  injury  muft  be 
done,  complained  of,  heard,  and  determined,  within  ths 
compafs  of  one  and  the  fame  day.     llie  court  hath  cogniz- 

(d)  4  Inft-  272.  (fj  Barrington's  obfcrvat.  on  the  Hat.  337- 

{e}  Ruth,  c  4. 
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cognizance  of  all  matters  that  can  poiTibly  arili  within  tlie 
precind  of  that  fair  or  market ;  and  the  plaintiff  miift  make 
oath  that  thecaufe  of  an  a£lion  arofe  there  (g).  From  this  court 
a  writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at 
Wei>minifter  (h).  The  reafon  of  its  inilitution  feems  to  have 
been,  to  do  juftice  expeditioul'ly  among  the  variety  of  perfons, 
that  refort  from  diftant  places  to  a  fair  or  market :  fince  it  is 
probable  that  no  other  inferior  court  might  be  able  to  ferve  its 
procefs,  or  execute  its  judgments,  on  both  or  perhaps  either 
of  the  parties ;  and  therefore,  unlefs  this  court  had  been  creel- 
ed, the  complaint  muft  necefTarily  have  reforted  even  in  the 
firft  inftauce  to  fome  fuperior  judicature. 

II.  The  court-baron  is  a  court  incident  to  every  manor  in  the 
kingdom,  and  washoldenbythe  fteward  within  the  faid  manor. 
This  court-baron  is  of  two  natures  (i)  :  the  one  is  a  cuftomary 
court,  of  which  we  formerly  fpoke  (k),  appertaining  entirely 
to  the  copyholders,  in  which  their  eftates  are  transferred  by 
fiu'render  and  admittance,  and  other  matters  tranfacled  relative 
to  their  tenures  only.  The  other,  of  which  we  now  fpeak,  is  a 
court  of  common  law,  and  it  is  the  court  of  the  barons,  by  which 
name  the  freeholders  were  fometimes  antiently  called  ;  for  that 
it  is  held  before  the  freeholders  who  owe  fuit  and  fervice  to  the 
manor,  the  flevvard  being  rather  the  reigller  than  the  judge. 
Thefe  courts,  though  in  their  nature  diftindl,  are  frequendy 
confounded  totrether.  Tlie  court  we  are  now  confiderino;  viz. 
the  freeholders'  court,  was  compofed  of  the  lord's  tenants,  who 
were  the  pares  of  each  other,  and  were  bound  by  their  fsodal  te- 
nure to  affiftt  heir  lord  in  the  difpenfation  of  domellic  jullice.  This 
was  formerly  held  every  three  weeks ;  and  its  moO:  important  bu- 
fmefs  is  to  determine,  by  writ  of  right,  all  controverfies  i-elatini^ 
to  the  right  of  lands  within  the  manor.  It  may  alfo  hold  plea 
of  any  perfonal  af]:ions,  of  debt,  trefpafs  oi\  the  cafe,  or  the 
like,   where  tlie  debt  or  damages  do  not  amount  to  forty  jliii- 

(&•}  Stat.  17Edw.IV.  c.  2.  (i)  Co.  Lift.  58. 

(lij  Cio.  Eily..  7:3.  (k;  Book  n.ch.4'  ch.  6,  and  ch.  22. 
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lings  (1).  Which  is  the  fame  fum,  or  three  marks,  that  bound- 
ed the  jurifdiclion  of  the  antient  Gothic  courts  in  their  lowed 
inftance,  ov  fierdhig  courts,  fo  called  becaufe  four  were  infti- 
tuted  within  every  fuperior  diftriiSl  or  liundred  (m).  But  the 
proceedings  on  a  writ  of  right  may  be  removed  into  the  coun- 
ty court  by  a  precept  from  the  flieriif  called  a  iolt  (n),  *'  quia 
'^  tollit  Clique  eximlt  caufame  cio'iaharo^mm  (o)."  And  the  proceed- 
ings in  all  other  adions  may  be  removed  into  the  fuperior  courts 
by  the  king's  writs  of  pone  (p),  or  accedas  ad  curiam,  accord- 
ing to  the  nature  of  the  fuit  (q).  After  judgment  given,  a 
"Writ  alfo  o^  falfe  judgment  (r)  lies  to  the  courts  at  Weftminfter 
to  rehear  and  review  the  caufe,  and  not  a  writ  of  error ;  for 
this  is  not  a  court  of  record :  and  therefore  in  all  thefe  writs  of 
removal,  the  firft  direction  given  is  to  caufe  the  plaint  to  be 
recorded,  recordari  facias  loqueJam. 

III.  A  HUNDRED  court  is  only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
flcward  the  regillrar,  as  in  the  cafe  of  a  court  baron.  It  is 
like  wife  no  court  of  record  ;  refembling  the  former  in  all 
points,  except  that  in  point  of  territory  it  is  of  a  greater  jurif- 
diftion  (s).  This  is  faid  by  Sir  Edward  Coke  to  have  been  de- 
rived out  of  tlie  county  court  for  the  eafe  of  the  people,  that 
they  might  have  jufticc  done  to  them  at  their  own  doors,  with- 
oat  any  charge  or  lofs  of  time  (t)  :  but  its  inftitution  was  pro- 
bably co-eval  with  that  of  hundreds  themfelves,  which  were 
formely  obferved  (v)  to  have  been  introduced  though  not  in- 
vented by  Alfred,  being  derived  from  the  pohty  of  the  antient 
Germans.  The  centeni,  we  may  remember,  were  the  principal 
inhabitants  of  a  diftric^  compofed  of  different  villages,  original- 
ly  m  number  an   hundred,  but  afterwards  only  called  by  that 

(1)  Finch.  243.  (q)  F.  N.  B.  4-  7o.  Finch.  L.  444, 

(m)Stiernhookr/?   ?■««  Ge/i.  1.  I.  445- 

c.  2.  (0  F.  N.  B.  i8. 

"  (n)  F.  N.  B.  3,  4.  Sec  Append.  No.  (s)  Finch.  L.  248.  4  Inft-  267. 

1.§.2.  (t)2lnlh7i. 

(o)  3.  Rep.  Pref.  (v)  \o\.  1.  introd.  §•  4- 

(pj  See  append.  No.  I.  §.  3. 
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name  (u) ;  and  who  probably  gave  the  fame  denomination  to 
the  diflrid  out  of  which  they  were  chofen.  Caefar  fpeaks  po- 
fitively  of  the  judicial  power  exercifed  in  their  hundred-courts 
andcourts-baron.  *'  Principes reglomim,  atquepagorum.''^  (which 
we  may  fairly  conf^rue,  the  lords  of  hundreds  and  manors, 
"  inter  fuos jus  dicunt,  controverjiafque  miiiuunt  (\v).  And  Taci- 
tus, who  had  examined  their  conltitution  ftill  more  attentively, 
mforms  us  not  only  of  the  autlioi  ity  of  the  lords,  but  of  that  of 
the  centeni,  the  hundredors,  or  jury;  who  were  taken  out  of 
the  common  freeholders,  and  had  theinfelves  a  ihare  in  the 
determination.  "  EUguntur  in  conciHis  ct  principes,  qui  jura 
per pagosvicofque  redditrt :  centeni  f.ngulis,  ex  plehe  CQinitts,  con- 
Jilium  fmttl  et  au'lorilc.s,  aJjunt  (x)."  1  his  hundred. court, 
was  denominated /v/frf^u  in  the  Gothic  conilitution  (y).  But 
this  court,  as  caufes  are  equally  liable  to  removal  trom  lience, 
as  from  the  common  court  baron,  and  by  the  fame  writs,  and 
may  alfo  be  reviewed  by  v/rit  of  falfe  judgment,  is  therefore 
fallen  into  equal  difufe  with  regard  to  the  trial  of  actions. 

VI.  The  county  court  is  a  court  incident  to  the  jurifdiclion 
of  the  iherifF.  It  is  not  a  coiut  of  record,  but  may  hold  pleas 
of  debt  or  damages  under  the  value  of  forty  Shillings  (z).  Over 
fome  of  which  caufes  thefe  inferior  courts  have,  by  the  exprefs 
words  of  the  ftatute  of  Glouceller  (a),  a  jurifdiclion  totally  ex- 
clufive  of  the  king's  fuperior  courts.  For  in  order  to  be  entitled 
to  fue  an  aftion  of  trefpafs  for  goods  before  the  king's  judici- 
ars,  the  plaintiff  is  direded  to  make  affidavit  that  the  caufe  of 
action  does  really  and  bonaf.de  amount  to  40J:  which  affidavit 
is  now  unaccountably  difufed  (b),  execptin  the  court  of  exche- 
quer. The  ftatute  alfo  43  Eliz.  c.  6.  which  gives  the  judges 
in  all  perfonal  aflions  where  the  jury  affefs  lefs  damages  than 
40  X.  a  power  to  certify  the  fame  and  abridge  the  plaintiff  of 

(u)  Cetiteni  ex  ftn^ulis  pngis  fu;:t,  (y.)  De  inorlh.   Gcrnidu.  c.  13. 

id^rte  ipfuni  inter  juos  vociutur  ;  et,  (y)  Stieruhook-  1.  I.  c.  Z. 

^uol pr'tino  numcrui  fult,  jam  uomtftt  (z)  4  In(t-  266. 

et  her.or  eft.  Tac.  de  inor.  Germ.  c.  6.  (a)  6  Edw.  I.  c,  8. 

(w)  Dc  iell.  Cill.  I.  6. ;;.  22.  (b)  i  Iral.  391. 
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his  full  cofts,  was  alfo  meant  to  prevent  vexation  by  litigious 
plaintiflTs;  who,  for  purpofes  of  mere  oppreilion,  might  be  in- 
clmable  to  inftitute  fuits  in  the  fuperior  courts  for  injuries  of 
a  trifling  value.  The  count>^  court  may  alfo  hold  plea  of  many 
real  aftions,  and  of  all  perional  aclions  to  any  amount,  by 
virtue  of  a  fpecial  writ  called  zji^Ji'icies  ;  which  is  a  writ  em- 
powering the  iherifF  for  the  fake  of  difpatch  to  do  the  fame 
juftice  in  his  county  court,  as  might  otherwife  be  had  at  Wefi:- 
minder  (c).  The  freeholders  of  the  county  are  the  real  judg- 
es in  this  court,  and  the  llierifFis  the  minifterial  oincer.  The 
great  conflux  of  freeholders,  which  are  fuppofed  always  to 
attend  at  the  county  court,  (which  Spelman  csMs  forum plebtiae 
juf]itiae  et  theatnmi  comitivae  potejiatis)  (d)  is  the  reafon 
why  all  acls  of  parliament  at  the  end  of  every  feffion  were 
wont  to  be  there  publifhed  by  the  iheriff;  why  all  outlawries 
of  abfconding  offenders  are  there  proclaimed  ;  and  why  all 
popular  elections  which  the  freeholders  are  to  make,  as  for- 
merly of  flieriffs  and  confervators  of  the  peace,  and  ftill  of  co- 
roners, verdurors,  and  knights  of  the  fhire,  muft  ever  be 
made  in  pleno  corniiatu,  or,  in  full  county  court.  By  the  fta- 
tute  2  Edw.  VI.  c.  25.  no  county  court  Ihall  be  adjourned  long- 
er than  for  one  month,  confiding  of  twenty-eight  days.  And 
this  was  alfo  the  antient  ufage,  as  appears  from  the  laws  of 
king  Edward  the  elder  (e) :  "  praepojitus  (that  is  the  iheriff) 
**  ad  quartam  clrciter  fepthnanmn  frequent  em  popuU  conclonem 
*^  celebrato;  cuique  jus  dicito ;  Utefque  fingulas  dirinuto."  In 
thofe  times  the  county  court  was  a  court  of  great  dignity  and 
fplendor,  the  bifhop  and  the  earldorman  (or  earl)  with  the  prin- 
cipal men  of  the  fliire  fitting  therein  to  adminifter  juftice  both 
in  lay  and  ecclefiaftical  caufes  (f).  But  its  dignity  v/as  much 
impaired,  when  the  bilhop  was  prohibited  and  the  earl  negleft- 
ed  to  attend  it.  And,  in  modern  times,  as  proceedings  are  re- 
nioveable  from  hence  in  to  the  king's  fuperior  courts,  by  writ 
o^ pone  or  recordare  (g),  in  the  fame  manner  as  from  huiidred- 

(c)  Finth.  318.  F.  N.  B.  152.  (f)  LL.  EatlgAri.  c-  5. 

(d)  Glof.  vl  cwnitatiis.  (g)  F.  N.  B.  79.    Finch- 445- 
(e)c.  II. 

courts, 
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courts,  and  courts-baron  ;  and  as  the  fame  writ  of  falfe  juclcrc- 
ment  may  be  had,  in  nature  of  a  writ  of  error ;  this  has  occafion- 
ed  the  fame  difufe  of  bringing  anions  therein. 

These  are  the  feveral  fpecics  of  common  law  courts,  which 
though  difperfed  univerfally  throughout  the  reahii,  are  never- 
thelefs  of  a  particular  jurifdiilion,  and  confined  to  particular 
diftrifts:  yet  communicating  with,  and  as  it  were  members  of, 
the  fuperior  courts  of  a  more  extended  and  general  nature* 
which  are  calculated  for  the  adminiftration  of  redrefs  not  in 
any  one  lordihip,  hundred,  or  county  only,  but  throuo-hout 
the  whole  kingdom  at  large.     Of  which  fort  is 

V.  The  court  of  common  fleas,  or,  as  it  is  frequently 
termed  in  law,    the  couxt  ot  common  bench. 

By  the  antient  Saxon  conftitution  there  was  only  one  fupe- 
rior court  of  juftice  in  the  kingdom  :  and  that  had  cognizance 
both  of  civil  and  fpiritual  caufes;  viz.  the  ivitien-agemote,  or 
general  council,  which  affembled  annually  or  oftener,  where- 
ever  the  king  kept  his  Eafter,  Chriftmas,  or  Whitfuntide,  as 
well  to  do  private  juftice  as  to  confult  upon  public  bufmefs.  At 
the  conqueft  the  ecclefiaitical  jurifdiclion  was  diverted  into  a- 
nother  channel ;  and  the  conqueror,  fearing  danger  from  thefe 
annual  parliaments,  contrived  alfo  to  feparate  their  ministerial 
power,  as  judges,  from  their  deliberative,  as  counfeilors  to 
the  crown.  He  therefore  eftablillied  a  conilant  court  in  his 
own  hall,  thence  called  by  Bradou  (li)  and  other  antient  au- 
thors aula  reg'ia  or  aula  regis.  This  court  was  compofetl  of  the 
king's  great  officers  of  (late  refident  in  his  palace,  and  ufually 
attendant  on  his  perfon :  fuch  as  the  lord  high  conftable  and 
lord  marefchal,  who  chiefly  prefided  in  matters  of  honour 
and  of  arms,  determining  according  to  the  law  military  and 
the  law  of  nations.  Befides  thefe  there  v/ere  the  lord  high 
Reward,  and  lord  great  chamberlain;  the  fteward  of  the 
houfliold  ;    the  lord  cliancellor,    whofe  peculiar  bufinefs  it  wgs 
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to  keep  tiie  king's  fcal^  and  examine  all  fuch  writs,  grants,  and 
letters,  as  were  to  pafs  under  that  authority  ;  and  the  lord  high 
treafurer,  who  was  the  principal  advifer  in  all  matters  relating 
to  the  revenue.  Thefe  high  officers  were  affifted  by  certain 
perfons  learned  in  the  laws,  who  were  called  the  king's  juftici- 
ars  orjuihces;  and  by  the  greater  barons  of  parliament,  all  of 
whom  had  a  feat  in  the  aida  regia,  and  formed  a  kind  of  court 
of  appeal,  or  ratlier  of  advice,  in  matters  of  great  moment 
and  dhficulty.  All  thefe  in  their  feveral  departments  tranfad- 
ed  all  fecular  bulinefs  both  criminal  and  civil,  and  likewife  the 
matters  of  the  revenue :  and  over  all  prefided  one  fpecial  ma- 
giftrate,  called  the  ch\ef  jndiciav  ov  capitalis  jupicianas  totius 
Jngliae ;  who  \\as  alfo  the  principal  minifter  of  ftate,  the  fe- 
cond  man  in  the  kingdom,  and  by  virute  of  his  office  guardian 
of  the  realm  in  the  king's  abfence.  And  this  officer  it  was 
who  principally  determined  all  the  vaft  variety  of  caufes  that 
arofe  in  this  extenfive  juiifdicT:ion;  and  from  the  plenitude  of 
his  power  grew  at  length  both  obnoxious  to  the  people  and 
dangerous  to  the  government  which  employed  him  (j). 

This  great  univerfal  court  being  bound  to  follow  the  king's 
houihold  in  all  his  progrelTes  and  expeditions,  the  trial  of  com- 
mon caufes  therein  was  found  very  burthenfome  to  the  fubjeft. 
Wherefore  king  John,  who  dreaded  alfo  the  pov/er  of  the  juf- 
tjciar,  very  readily  confented  to  that  article  which  now  forms  the 
eleventh  chapter  of  magna  carta,  and  enafts  **  that  cojnmuniapla- 
*'  citanon  fequantur  curia}ii  regis ,  fed  teneantur  in  aliquo  loco  cer- 
**  /o."  This  certain  place  waseftabliflied  in  Wertminfler-hall,  the 
place  where  the  aula  regis,  originally  fate,  when  the  king  refided  in 
that  city ;  and  there  it  hath  ever  fmce  continued.  And  the  court 
being  thus  rendered  fixed  and  ftationary,  the  judges  became  fo 
too,  and  a  chief  with  other  judices  of  the  common  pleas  was 
thereupon  appointed  ;  with  jurifdictioU  to  hear  and  determine 
all  pleas  of  land,  and  injuries  merely  civil  between  fubjedt  and 
fubjeft.    Which  critical  eftabliflunent  of  this  principal  court  of 

(;)  SpcLn.  Gl.  231,  2;  3.     Cllb.  Hift.  C.  P.  introd.  17. 
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common  law,  at  that  particular  juncture  and  that  particular 
place,  gave  nfe  to  the  inns  of  court  in  its  neighbourhood;  and 
thereby  colieding  together  the  whole  body  of  the  common  law- 
yers, enabled  the  law  itfelf  to  wichfiand  the  attacks  of  the  ca- 
nonifts  and  civilians,  who  laboured  to  extirpate  and  deflroy  it 
(i).  This  precedent  was  foon  after  copied  by  king  Philip  the 
fair  in  France,  Mho  about  the  year  1302  fixed  the  parliament 
of  Paris  to  abide  conftantly  in  that  metropolis:  vvhich  before 
ufed  to  follow  the  perfon  of  the  king,  wherever  he  went,  and 
in  which  he  himfelf  ufed  frequently  to  decide  the  caufes  that 
were  there  depending  :  but  all  were  then  referred  to  the  fole 
cognizance  of  the  parhament  and  its  learned  judges  (k).  And 
thus  alfo  in  1495  the  emperor  MaximiUan  I.  fixed  the  impe- 
rial chamber  (which  before  always  travelled  with  the  court 
and  houihold)  to  be  conftantly  held  at  Worms,  from  whence 
it  was  afterwards  tranilated  to  Spire  (1). 

The  aula  regla  being  thus  ftripped  of  fo  confiderable  a 
branch  of  its  jurifdiftion,  and  the  power  of  the  chief  julticiar 
being  alfo  confiderably  curbed  by  many  articles  in  the  great 
charter,  the  authority  of  both  began  to  decline  apace  under  the. 
long  and  troublefome  reign  of  king  Henry  III.  And  in  further 
purfuance  of  this  example,  the  other  feveral  offices  of  the 
chief  jufticiar  were  under  Edward  the  firft  (who  new  model- 
led the  whole  frame  of  our  judicial  polity)  fubdivided  and  bro- 
ken into  diftinft  courts  of  judicature.  A  court  of  chivalry  was 
erefted,  over  which  the  conftable  and  marefchal  prellded  ;  as 
did  the  Reward  of  the  houihold  over  another,  conftituted 
to  regulate  the  king's  domeftic  fervarits.  The  high  lie  ward, 
with  the  barons  of  parliament,  formed  an  auguft  tribunal 
for  the  trial  of  delinquent  peeis ;  and  the  barons  referved 
to  themfelvcs  in  parliament  the  right  of  reviewing  thq 
fentences  of  other  courts  in  the  laft  refort.  The  dilb"ibu- 
tion  of  common  juftice  between  man  and  man  was  thrown  in- 
to io  provident  an  order,   that  the  great  judicial  ofHcers  were 

(i)  See  vol.  I.  Introd.  §.  i.  (1)  Ibii.  xxlx.  ^67. 

(k)  Mod.  Uii.  Kill.  >,xiii.  396; 
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made  to  form  a  cheque  upon  each  other:  the  court  of  chance- 
ry iffuing  all  original  writs  under  the  great  feal  to  the  other 
courts ;  the  common  pleas  being  allowed  to  determfne  all  cau- 
fes  between  private  fubjedls;  the  exchequer  managing  the 
king's  revenue;  and  the  court  of  king's  bench  retaining  all  the 
jurifdiftion  which  was  not  cantoned  out  to  other  courts,  and 
particularly  the  fuperintendance  of  all  the  reft  by  way  of  ap- 
peal ;  and  the  fole  cognizance  of  pleas  of  the  crov/n  or  crimi- 
nal caufes.  For  pleas  or  fuits  are  regularly  divided  into  two 
forts;  ple(!s  of  the  croivn,  which  comprehend  all  crimes  and 
niifdemefnors,  wherein  the  king  (on  behalf  of  the  public)  is  the 
plaintiff;  and  co-nmoyi fleas,  which  include  all  ci^'il  actions  de- 
pending between  fubjecl:  and  fubjecl.  The  former  of  thefc  were 
the  proper  objecl:  of  the  jurifdiclion  of  the  court  of  king^s  bench ; 
the  latter  of  the  court  of  co^mmon  pleas.  Which  is  a  court  of 
record,  and  is  (tiled  by  fir  Edward  Coke  (m)  the  lock  and  key 
of  the  common  law ;  for  herein  only  can  real  adions,  that  is, 
actions  which  concern  the  right  of  freehold  or  the  realty,  be 
originally  brought ;  and  all  other,  or  perfonal,  pleas  between 
man  and  man  are  likewife  here  determined ;  though  in  fome 
of  them  the  king's  bench  has  alfo  a  concurrent  authority. 

The  judges  of  this  court  are  at  prefent  (n)  four  in  numbei-^ 
otie  chief  and  three  ^z///«<?juilices,  created  by  the  king's  letters 
patent,  who  fit  every  day  in  the  four  terms  to  hear  and  deter- 
mine all  matters  of  lav/  arifing  in  civil  caufes,  whether  real, 
perfonal,  or  mixed  and  compounded  of  both.  Thefe  it  takes 
cognizance  of,  as  well  originally,  as  upon  removal  from  the 
inferior  courts  before-mentioned.  But  a  writ  of  error,  in  the 
nature  of  sn  appeal,  lies  from  this  court  into  the  court  of 
king's  bench. 

(m)  i  Tnft.  99.  at  all  times  be  fully  fnpplied  -with 

(n)  Kirg  James  T.  during  part  of  jiulo;es  of  the  fuperior  courts.  And, 

his  reion,  appointed 'five  jndoes  in  in  funfcqnent  rcip;ns,  xipon  the  per- 

creryc.ourt,  for  the  henefit  of  a  caft-  msnent  indifpoftion  of  a  judge,  a 

in^  voice  in  cafe  of  a  difference  in  fifth  hath  been  fometimcs  appoirt- 

cpinion,  and  that  the  circuitsmJglit  ed.     Rs.ym.  475. 

VI.  Tii£ 
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VI.  ThF.  court  of  king's  bc-ncli  (fo  called  bccaufe  the  king 
ufed  formerly  to  fit  there  in  perfon  (o),  the  ftile  of  the  court 
ftill  being  coram  ipfo  rege)  is  the  fupreme  court  of  common  law 
in  the  kingdom  ;  confifling  of  a  chief  juftice  and  three  puifne 
juftices,  who  are  by  their  office  the  fovereign  confcrvators  of 
the  peace  and  fupreme  coroners  of  the  land.  Yet,  though 
the  king  himfelf  ufed  to  fit  in  this  court,  and  ftill  is  fuppofed 
fo  to  do;  he  did  not,  neither  by  law  is  he  empowered  (p)  to 
determine  any  caufe  or  motion,  but  by  the  mouth  of  his  judges, 
to  whom  he  hath  committed  hjs  whole  judicial  authority  (q). 

This  court  (which  as  we  have  faid)  is  the  remnant  of  the 
mtla  rcgia,  is  not,  nor  can  be,  from  the  very  nature  and  con- 
flitution  of  it,  fixed  to  any  certain  place,  but  may  follow  the 
king's  court  wherever  it  goes;  for  which reafon  all  procefs  if- 
fuing  out  of  this  court  in  the  king's  name  is  returnable  ''  uhu 
''  cu7ique  ft'.erhmis  in  Jiiglia."  It  hath  indeed,  for  fome  cen- 
turies paft,  ufually  fate  at  Weflminfter,  being  an  antient  pa- 
lace of  the  crown;  but  might  remove  with  the  king  to  York 
or  Exeter,  if  he  thought  proper  to  command  it.  And  we 
find  that,  after  Edward  I.  had  conquered  Scotland,  it  actual- 
ly fate  at  Roxburgh  (r).  And  this  moveable  quality,  as  well 
as  its  dignity  and  power,  are  fully  expreifed  by  Braclon, 
when  he  fays  that  the  juftices  of  this  court  are  '^  caphaks,  ge, 
*'  nerales,  perpefia\  et  mnjores ;  a  latere  regis  ref  denies;  qui 
*'  or.inimn  aliorian  corrigere  tenentur  injurias  et  errores  (s)." 
And  it  is  moreover  efpecially  provided  in  the  artichli 
fiipcr  cartas    (t)    that  the   king's   chancellor,    and   the   juf- 

(n)  4  Inft.  7t.  times,  James  T.  is  faid  tolia-.'c  fate 

fp)  See  book  I.  clr.  ".      Tlie  kinrr  there  in  pcrlon,  but  was  informed 

nfed  to  decide  caufcs  in  perfon  in  by  his  judges  tliat  he  cotild  not  de- 

thc  aul.i  rL\^iii.      "  In  'crtrrn   domh-il  liver  an  opinion. 

"  regis  jpfe  in  prepria  pi-rfona   jnr.i  (q)  A  Jnft.  71- 

'<  decn-nit."  (Drai  He  S.-:.icch.  I.  I.  §.  (r)  M-  20,  21  FAw.  I.  Hale  hift.  C. 

4.)   Afler  its  difTolutior,  kinfrKdw.  L.  2pD. 

J-  frequently  fate   in   the   court  of  (s)  A  ^.  c.  10. 

king's  bench.      (See  the  records  ci-  (£)  28Kdw.  I.e.  5. 

ted  4  Burr.    851.)     And,  in  later, 

tices 
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tices  of  his   bench  fliall  follow  him,   fo  that  he  may  have  at 
all  fimes  near  unto  him  foine  that  be  learned  in  the  laws. 

The  jurifdiclion  of  this  court  is  very  high  ajid  tranfcendent. 
It  keeps  all  inferior  jnrifdidions  within  the  bounds  of  their  au- 
thority, and  may  either  remove  their  proceedings  to  be  determi- 
ned here,  or  prohibit  their  prcgrefs  below.  It  fuperintends  all 
civil  corporations  in  the  kingdom.  It  commands  magiilrates 
and  others  to  do  what  their  duty  requires,  in  every  cafe  where 
there  is  no  other  fpecitic  remedy.  It  protects  the  liberty  of 
the  iubjedl:,  by  fpeedy  and  fummary  interpofition.  It  takes 
cognizance  both  of  criminal  and  civil  caufes  ;  the  former  in 
what  is  called  the  crown-fide  or  crown-office  ;  the  latter  in  the 
plea-fide  of  the  court.  The  jurifditftion  of  the  crown-fide 
it  is  not  our  prefent  bufmefs  to  confider  :  that  will  be  more 
properly  difcuffed  in  the  enfuing  volume.  But  on  the  plea- 
fide,  or  civil  branch,  it  hath  an  original  jurifdiclion  and  cog- 
nizance of  all  trefpajfes,  and  other  injuries,  alledged  to  be  com- 
mitted vi  et  armis :  which,  being  a  breach  of  the  peace,  fa- 
vour of  a  criminal  nature,  although  the  aftion  is  brought  for 
a  civil  remedy  ;  and  for  which  the  defendant  ought  in  ftrict- 
nefs  to  pay  a  fine  to  the  king,  as  well  as  damages  to  the  in- 
jured party  (u).  This  court  might  likewife,  upon  the  divifioii 
of  the  aula  reg'ia,  have  originally  held  plea  of  any  other  civil 
action  whatfoever,  (excepting  atT:ions  real,  which  are  now  very 
feldom  in  ufe)  provided  the  defendant  was  an  oifjcer  of  the 
court ;  or  in  the  cutlody  of  the  marfliall,  or  prifon-keeper,  of 
this  court,  for  a  breach  of  the  peace  or  any  other  offence  (w). 
In  procefs  of  time,  by  a  fiftion,  this  court  began  to  hold  plea 
of  all  perf®nal  aftions  Nvhatfoever,  and  has  continued  to  do  (o 
for  ages  (x)  :  it  being  furmifed  that  the  defendant  is  arrefted 
for  a  fuppofed  trefpafs,  which  he  never  has  in  reality  commit- 
ted ;  and  being  tluis  in  the  cullody  of  the  marlhall  of  this  court, 
the  plaintiff  is  at  liberty  to  proceed  againlr  him  for  any  other 
pcrfonal  injury  ;  which  furmife,  of  being  in  the  marlhall's  cuf- 

(u)  Finch.  L.  198.  (x)  Ibid,  72. 

tody, 
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tody,  the  defendant  is  not  at  liberty  to  difpute  (y).  And  thefe 
fictions  of  law,  though  at  firlt  they  may  ilartlc  the  (tudent,  he 
will  find  upon  fartlier  conlideration  to  be  highly  beneficial  and 
ufeful :  efpecially  as  this  maxim  is  ever  invariably  obferved, 
that  no  fiction  Ihall  extend  to  work  an  injury  ;  its  proper  ope- 
ration being  to  prevent  a  mifchief,  or  remedy  an  inconveni- 
ence, that  might  refult  from  the  general  rale  of  law  (z). 
So  true  is  it,  that  in  fa^:ione  juris  fcrnper  fubjijiit  aequitas  [-d). 
In  the  prefent  cafe,  it  gives  the  fuitor  his  choice  of  more  than 
one  tribunal,  before  wliich  he  may  inllitute  his  action  ;  and 
prevents  the  circuity  and  delay  of  juftice,  by  allowing  that  fuit 
to  be  originally,  and  in  the  fiift  inftance,  commenced  in  this 
court,  which  after  a  determination  in  an  another,  might  ulti- 
mately be  brought  before  it  on  a  writ  of  error. 

For  this  court  is  likewife  a  court  of  appeal,  into  v/hich 
may  be  removed  by  writ  of  error  all  determinations  of  the 
court  of  common  plea,  and  of  all  inferior  courts  of  record 
in  England  :  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  bench  in  Ireland.  Yet  even  this  fo  high  and 
honourable  court  is  not  the  dernier  refort  of  the  fubjeft  ;  for 
if  he  be  not  fatisfied  with  any  determination  here,  he  may  re- 
move it  by  writ  of  error  into  the  houfe  of  lords,  or  the  court 
of  exchequer  chamber,  as  the  cafe  may  happen,  according  to 
the  nature  of  the  fuit,  and  the  manner  in  which  it  has  been 
profecuted. 

VIII.  The  court  of  exchequer  is  inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  alfo : 
but  I  have  chofen  to  confider  it  in  this  order,  on  account  of 
its  double  capacity,  as  a  court  of  law  and  a  court  of  equity 
alfo.  It  is  a  very  antient  court  of  record,  fet  up  by  William  the 

(y)  Thus  too  in    the    civil  law:  re  pojjihili  ex  jujl.i    caufi   difpofitio, 

contra  fiiJionem   non  adtnittttur  pro-  (Gotholfrcd.  hi  Ff.  }.   22.    t.  ^.) 

hatio  :    quid  enlm   efficerct  probatio  (z)  3  Rep.  30.  2  Roll.  Rep.    502. 

■vcritatis,   uhi  fi('Jio  ndvcrfus  veritd-  (a)iiKep.  ji.     Co.  Lit^ifO. 

tern  fitigit?    Nam  ficTto  ulhll  alitid  (b)  Labm.  .^;ry^tv'<7/;.  24. 
ei^,  quam  Ic^is  udverfus  vcritatem  in 

conqueror 
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conqueror  (b),  as  a  part  of  the  aula  reg'ta  (c),  though  regu- 
lated and  reduced  to  its  prefent  order  by  kmg  Edward  I  (d)  ; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties  (e).  It  is  called  the 
exchequer,  fcacckariwv,  from  the  chequed  cloth,  refembling 
a  chefs-board,  which  covers  the  table  there  ;  and  on  which, 
when  certain  of  the  king's  accounts  are  made  up,  the  funis  are 
marked  and  fcored  with  counters.  It  confifts  of  two  divifi- 
ens  :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  thefe  commentaries  have  no  concern  ; 
and  the  court  or  judicial  part  of  it,  which  is  again  fubdivided 
into  a  court  of  equity  and  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  exchequer  chamber 
before  the  lord  treafurer,  the  chancellor  of  the  exchequer, 
the  chief  baron,  and  three  pu'tfne  ones.  Thefe  Mr.  Selden 
conjedures  (f)  to  have  antiendy  been  made  out  of  fuch  as 
were  barons  of  the  kingdom,  or  parliamentaiy  barons ;  and 
thence  to  have  derived  their  name  :  which  conjefture  re- 
ceives great  lirength  from  Brafton's  explanation  of  magna 
carta,  c.  14.  which  directs  that  the  earls  and  barons  be 
amerced  by  their  peers  ;  that  is,  fays  he,  by  the  barons  of 
the  exchequer  (g).  The  primary  and  original  bufinefs  of 
this  court  is  to  call  the  king's  debtors  to  account  by  bill  filed 
by  the  attorney  general ;  and  to  recover  any  lands,  te- 
nements, or  hereditaments,  any  goods,  chattels,  or  other 
profits  or  benefits,  belonging  to  the  crown.  So  that  by  their 
original  conftitution  the  jurifdiiflion  of  the  courts  of  common 
pleas,  king's  bench,  and  exchequer,  was  entirely  feparate 
and  diRinft  ;  the  common  pleas  being  intended  to  decide  all 
controverfies  between  fubjecl  and  fubjecl: ;  the  king's  bench  to. 
corred  all  crimes  and  mifderaefnors  that  amount  to  a  breach 
of  the  peace,  the  king  being  then  plaintiff,  as  fuch  offences 
are  in  open  derogation  of  the  jura  regalia  of  his  crown  ;  and 
the  exchequer  to  adjuft  and  recover  his  revenue,  where- 
'  in  the   king  alfo  is  plaintiff,   as  the  withholding  and  nonpay- 

(h)  I>amb.   Anheton.  24.  (c)  4  Tnft.  103  — 116. 

(c)  Madox.  Hift.  Excli.    I09.  (f)  Tit- lion.  2.  5.  16: 

(dj  Spclm.  Guil.  I.  tit  cad.  leg.  v^t.  (g]  I.  3.  tr.  2.  c  I.  §  3. 
apud  \Vilkins. 

mcnt 
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Hient  thereof  is  an  injury  to  his  jura  ffi alia.  But,  as  by  a 
fiLlion  almofb  all  forts  of  civil  aftions  are  now  allov/ed  to  be 
brought  in  the  king's  bench,  in  hke  manner  by  another  fidlion 
all  kinds  of  perfonal  faits  may  be  profecuted  in  the  court  of  ex- 
chequer- For  as  all  the  ojflicersand  rninifters  of  this  court  have, 
like  tliofe  of  other  fnperior  courts,  the  privilege  of  fuing  and 
being  fued  only  in  their  own  court;  fo  alfo  the  king's  debtors, 
and  farmers,  andallaccomptants  of  the  exchequer  are  privileged 
to  fne  and  implead  all  manner  of  perfons  in  the  fame  court  of 
equity,  that  they  themfelves  are  called  into.  They  have  like- 
wife  privilege  to  fue  and  implead  one  another,  or  any  ftranger, 
in  the  fame  kind  of  common  law  adions  (where  the  perfonalty 
onlyisccMicerned)  as  are  profecuted  in  the  court  of  common  pleas. 

This  gives  original  to  the  common  law  part  of  their  jurif- 
di(^ion,  which  was  edabliJhed  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exercifed  by  the  barons  only  of  the 
exchequer,  and  not  the  treafurer  or  chancellor.  I'he  writ 
upon  which  all  proceedings  here  are  grounded  is  called  a  t^uo 
mvnis:  in  which  the  plaintiff  fuggefls  that  he  is  the  king's  far- 
mer or  debtor,  and  that  the  defendant  hath  done  him  the  in- 
jury or  damage  complained  of;  quo  ?ninus fufficiens  exijlity  by 
which  he  is  the  lefs  able,  to  pay  the  king  his  debt  or  rent.  And 
thefe  fuits  are  exprefsly  directed,  by  what  is  called  the  flatute 
of  Rutland  (h),  to  be  confined  to  fuch  matters  only  as 
fpecially  concern  the  king  or  his  miniflers  of  the  exchequer. 
And  by  the  articuVi  fiiper  cartas  (i)  it  is  enaded,  that  no  com  - 
mon  pleas  be  thenceforth  holden  in  the  exchequer,  contrary 
to  the  form  of  the  great  charter.  But  now  by  the  fuggeffion 
of  privilege,  any  perfon  may  be  admitted  to  fue  in  the  ex- 
chequer as  well  as  the  king's  accomptant.  The  furmife,  of 
being  debtor  to  the  king,  is  therefore  become  matter  of  form 
and  mere  words  of  courfe,  and  the  court  is  open  to  all  the 
nation  equally.  The  fame  holds  with  regard  to  the  equity 
fide  of  the  court ;  for  there  any  perfon  may  file  a  bill  againft 

(h)  10  Edw.  I,  c.  II.  (ij  3S  Edw.  I.  c  4- 

another 
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another  upon  a  bare  fuggeftion  that  he  is  the  king's  accompt- 
ant ;  but  whether  he  is  lb  or  not,  is  never  controverted.  In 
this  court,  on  the  equity  fide,  the  clergy  have  long  ufed  to  ex- 
hibit their  bills  for  the  non-payment  of  tithes ;  in  which  cafe  the 
furmife  of  being  the  king's  debtor  is  no  ficlion,  they  being  bound 
10  pay  him  their  firlt  fruits,  and  annual  tenths.  But  the  chan- 
cery has  of  late  years  obtained  a  large  fliare  in  thisbufmefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  immediate- 
ly to  the  houfe  of  peers;  but  from  the  common  law  fide,  in 
purfuance  of  the  ftatute  31  Edw.  III.  c.  12.  a  writ  of  error 
mufl:  be  iirft  brought  into  the  court  of  exchequer  chamber. 
And  from  their  determination  there  lies,  in  the  dernier  refort^  a 
writ  of  error  to  the  houfe  of  lords. 

VIII.  The  high  court  of  chancery  is  the  only  remaining, 
and  in  matters  of  civil  property  by  much  the  moft  impor- 
tant of  any,  of  the  king's  fuperior  and  original  courts  of  juf- 
tice.  It  has  its  name  of  chancery,  cancellaria,  from  the  judge 
who  prefides  here  the  lord  chancellor  or  cancellarius ;  who,  fir 
Ed  ward  Coke  tells  us,  is  {otermed  a  cancellanclo ,  from  cancelling 
the  king's  letters  patent  when  granted  contrary  to  law,  which 
is  the  higheft  point  of  his  jurifdidlion  (k).  But  the  office  and 
name  of  chancellor  (however  derived)  was  certainly  known  to 
the  courts  of  the  Roman  emperors ;  where  originally  it  feems  to 
have  fignified  achief  fcribe  or  fecretary,  who  was  afterwards  in- 
vefted  with  feveral  judicial  powers,  and  a  general  fuperintendenty 
over  the  reft  of  the  officers  of  the  prince.  From  the  Roman  Em^ 
pire  it  pafled  to  the  Roman  church,  ever  emulous  of  imperial  ftate ; 
and  hence  every  bilhop  has  to  this  day  his  chancellor,  the  princi- 
pal judge  of  his  confiftory .  And  when  the  modernkingdoms  of  Eu- 
rope were  eftablifhed  upon  the  ruins  of  the  empire,  almoft  every 
ftate  preferved  its  chancellor,  with  different  jurifdiftions  and  dig- 
nities, according  to  their  different  conflitutions.  But  in  all  of  them 
he  feems  to  have  had  the  fupervifion  of  all  charters,  letters,  and 

(k)  4  Inft.  88. 

fuch. 
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llich  other  public  inftruments  of  the  crown,  as  were  authenti- 
cated in  the  moft  folemn  manner ;  anJ  therefore,  when  feals 
came  in  ufe,  he  had  always  the  cuftody  of  the  king's  great  feal. 
So  that  the  olHce  of  chancellor,  or  lord  keeper,  (whofe  autho- 
rity by  rtatute  5  Eliz.  c.  i  8.  is  declared  to  be  exactly  the  fame) 
is  with  us  at  this  day  created  by  the  mere  delivery  of  the  king's 
great  feal  into  his  cuftody  (1) :  .whereby  he  becomes,  without 
writ  or  patent,  an  officer  of  the  greateft  weight  and  powel-  of 
any  now  fubfifting  in  the  kingdom ;  and  fuperior  in  point  of 
precedency  to  every  temporal  lord  (m).  He  is  a  privy  coun- 
fellor  by  his  office,  and,  according  to  lord  chancellor  Elefmere 
(n),  prolocutor  of  the  houfe  of  lords  by  prefcription.  To  him 
belongs  the  appointment  of  all  juftices  of  the  peace  through- 
out the  kingdom.  Being  formerly  ufually  an  ecclefiaftic,  (for 
none  elfe  were  then  capable  of  an  office  fo  converfant  in  writ- 
ings), and  prefiding  over  the  royal  chapel  (o),  he  became  keejv 
er  of  the  king's  confcience ;  vifitor,  in  right  of  the  king,  of  all 
hofpitals  and  colleges  of  the  king' s  foundation ;  and  patron  of 
all  the  king's  livings  under  the  value  of  20/.  per  annum  in  the 
king's  books.  He  is  the  general  guardian  of  all  infants,  idiots, 
and  lunatics;  and  has  the  general  fuperintendence  of  all  chari- 
table ufes  in  the  kingdom.  And  all  this  over  and  above  the 
waft  and  extenfive  jurifdiclion  which  he  exercifes  in  his  judicial 
capacity  in  the  court  of  chancery :  wherein,  as  in  the  exchequer, 
there  are  two  diftinft  tribunals;  the  one  ordinary,  being  a 
court  of  common  law;  the  other  extraordinary,  being  a  court 
of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the  court 
of  equity.  Its  jurifdidion  is  to  hold  plea  upon  a  fcire  facias  to 
repeal  and  cancel  the  king's  letters  patent,  when  made  againft 
law  or  upon  untrue  fuggeftions  ;  and  to  hold  plea  of  petitions, 
monjirans  de  droit,  iraverfes  of  offices,  and  the  like  ;  when  the 
king  hath  been  advifed  to  do  any  act,    or  is  put  in  polTeffion  of 

(1)  Lamb.   Archeion.  65.       i  Roll.         (n)  Of  the  office  of  lord  clianccl- 
Abr.  385.  lor.  edit.  1651. 

{m)  Stat.  31  Hen.  VHI.  c  10.  (o)  Madox.  hill,  of  exch.  4a. 

any 
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any  lands  or  goods,  in  prejudice  of  a  fubject's  right  (p).  On 
proof  of  which,  as  the  king  can  never  be  fuppofed  intentionally 
to  do  any  wrong,  the  law  qtieilions  not  but  he  wi'll  immedi- 
ately redre'fs  the  injury;  and  refers  that  confcientio'us  talk  to 
the  chancellor,  the  keeper  of  his  confcience.  It  alfo  apper- 
tains to  this  court  to  hold  plea  of  all  perfonal  aftions,  where 
any  officer  or  rainifter  of  the  court  is  a  party  (q).  It  might  like- 
wife  hold  plea  (hy  fc ire  facias)  of  partitions  of  lands  in  co-par- 
cenery  (r),  and  of  dower  (s),  where  any  ward  of  the  crown 
v/a$  concerned  in  intereff,  fo  long  as  the  military  tenures  fub- 
fiited ;  as  it  now  may  alfo  do  of  the  tithes  of  forefl  land,  where 
granted  by  the  king  and  claimed  by  a  ftranger  againfl  the  gran- 
tee of  the  crown  (t) ;  and  of  executions  on  flatutes,  or  recog- 
nizances in  nature  thereof  by  the  ftatute  2^  Hen.  VIII.  c.  6. 
(u).  Eat  if  any  caufe  comes  to  iffue  in  this  court,  that  is,  if 
any  fail  be  difputed  between  the  parties,  the  chancellor  can- 
not ny  it,  having  no  power  to  fummon  a  jury;  but  muft  de- 
liver  tlie  record  propria  rnanu  into  the  court  of  king's  bench, 
■where  it  Ihall  be  tried  by  the  country,  and  judgment  ihall  be 
there  given  theron  (w).  And,  when  judgment  is  given  in  chan- 
cery, upon  demurrer  or  the  like,  a  writ  of  error,  in  nature  of 
an  appeal,  lies  out  of  this  ordinary  court  into  the  court  of  king's 
bench  (x)  :  though  fo  little  is  ufually  done  in  the  common  law 
fide  of  the  court,  that  I  have  met  with  no  traces  of  any  writ 
of  error  (y)  being  actually  brought,  fince  the  fourteenth  year 
of  queen  Ehzabeth,  A.  D.  1572. 

In  this  ordinary,  or  legal,  court  is  alfo  kept  the  officinajuf- 
lltiae:  out  of  which  all  original  writs  that  pafs  under  tiiegi'eat 
feal,  all  commifi'ions  of  charitable  ufes,  fewers,  bankruptcy, 

0>)4Re».  54-  -^/T    24.    29.   Jff.   47-    Dyer.    315. 

,  (fj)  4  Inii.  80.     '  I  lloli.  Rep.  2S7.  4  Inft.  Ho. 

(r)  Co.  Lift,  tyi,  F.  N.  B.  62.  (y)  The  opinion  of  Lor  J  keeper 

(s;  Ero.  Air.  tH. dower.  66.  Moor.  North  in  1682  (1  Vcrn.  r^i.  1  Eqii. 

5CJ5.  Caf.  abr.  129.)  that  no  tiuh  writ  of 

■(t)Bro.  j^'r.  t.  drfr>?ss.iQ.  error  lay,  and  that  an   injunction 

('.i)  2  Roll.  Abr.  469.  might  be  itriied  aoainlc  it,  Icems  not 

(m)  Cro.  fac.  12.  to  have  Leeu  well  toufulered. 
(x)  Yearbook,  iS  Ed-u.  HI.  2j.  17. 

idiocy. 
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idiocy,  lunacy,  and  the  like,  do  illue  ;  and  for  which  it  is  al- 
ways open  to  the  fubjed,  who  may  there  at  any  time  demand 
and  have,  ex  debito  juflitiae^  any  writ  that  his  occations  may 
call  for.  Thefe  writs  (relating  to  the  bufmefs  of  the  fu'oicd) 
and  the  returns  to  them  were,  according  to  the  limplicity  of 
antient  times,  originally  kept  in  a  hamper,  in  hanaperio  ;  and 
the  others  (relating  to  fuch  matters  wherein  the  crown  is  i.n  ■ 
mediately  or  mediately  concerned)  were  preferved  in  a  liide 
lack  or  ban-,  /,-;  parva  baga  ;  and  thence  hath  rifen  the  dillinc- 
tion  of  the  hanaper  olHce,  and  petty  hag  office,  which  both  be- 
lon<T  to  the  common  law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now 
become  the  court  of  the  greatelt  judicial  confequence.  This 
diifin£tion  between  law  and  equity,  as  adminiflered  in  different 
courts,  is  not  at  prefent  known,  nor  feems  to  have  ever  been 
known,  in  any  other  country  at  any  time  (z) :  and  yet  the 
difference  of  one  from  the  other,  when  adminiftered  by  the 
fame  tribunal,  was  perfedlly  familiar  to  the  Romans  (a) ; 
the  jus  praetofliim,  or  difcretion  of  the  praetor,  being  dif- 
tins5l  from  the  leges  or  ftanding  laws  (b)  :  but  the  power  of 
both  centered  in  one  and  the  fame  magifl:rate,  who  was  ec[ual- 
ly  intrufled  to  pronounce  the  rule  of  law,  and  to  apply  it 
to  particular  cafes  by  the  principles  of  equity.  With  us 
too,  the  aula  rcgia,  which  was  the  fupreme  court  of  judica- 
ture, undoubtedly  adminiftered  equal  juftice  according  to  the 
rules  of  both  or  either,  as  the  cafe  might  chance  to  require  ; 
and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of 
equity,  as  diifinguiihed  from  a  court  of  law,  did  not  fubfifl:  in 

(z)  The  couikU of  coufc'reucc,  inflt-  cifinns   a'?  well  iipon  principles  of 

tutedby  John  HI.  kingoi'Portuiral,  equity   a.';    tliofc     of    noi'tive  law. 

to  review  the  fentences  of  all  iafj-  (I.oid  Kavnis.  hiflor.  \-\\y  tracts.  I. 

rior  courts,  and   moderate  them  hy  325.  3^1.  princ-  ofeqnit.  -U  ) 
ecjnlty,  (Mod.   Uu.  Hid.  xxii.  2^7-)  (b)  Thus  Cicero ;   "  j.nn  rllJs  Ji^".- 

leems  rather  to  have  been  a  court  "  nujjts  nonejfi  fian^-Ju'v,  gri'snon  vi- 

OJ   appeal.  <'  /i^f,  q7t.u  coiu'^us  auis  imtii    tt   df- 

(a)    Thus  too  the   parliament  of  "  aptus  liolo  promjf.rit  ?  qn.xe    qni- 

Paris,  the  court  of  feflion  in  Scot-  "  dun  pl-rrauam  jure   fdjfc-'o   .'/- 

land,    and  every  other  jiu-ifdiaion  "  hcr.u:':ur,  nontiulU  kyih:ii."   Offic. 

in  Europe  of  whicli  we  have  any  to-  /.  I. 
Itrable  account,  found  all  slijir  de- 

Vol.  III.  D  die 
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the  original  plan  of  partition.  For  thougli  equity  is  inentiori- 
ed  by  Braftion  (c)  as  a  thing  contrafted  to  ftriA  law,  yet  nei- 
thev  in  that  writer,  nor  in  Glarlvil  or  Fleta,  nor  yet  in  Brit- 
ton  (conipofed  under  the  aufpices  and  in  the  name  of. Edward 
I.  and  treating  particularly  of  courts  and  their  feveral  jurif- 
dictions)  is  there  a  fyllable  to  be  found  relating  to  the  equit- 
able juril'diftion  of  the  court  of  chancery.  It  feems  therefore 
probable,  that  when  the  courts  of  law,  proceeding  merely  up- 
on the  ground  of  the  king's  original  writs,  and  confining  them- 
felves  ftrictly  to  that  bottom,  gave  a  harlh  or  imperfect  judge- 
ment, the  application  for  redrefs  ufed  to  be  to  the  king  in  per-  ^ 
fon  aflifted  by  his  privy  counfel,  (from  whence  alfo  arofe  the 
iurifdiftion  of  the  court  of  requefts  (d),  which  was  virtually 
aboliflied  by  the  ftatute  i6  Car.  I.  c.  lo.)  and  they  were 
wont  to  refer  the  matter  either  to  the  chancellor  and  a  felecl 
committee,  or  by  degrees  to  the  chancellor  only,  who  miti- 
gated the  feverity  or  fupplied  the  defects  of  the  judgments 
pronounced  in  the  courts  of  law,  upon  weighing  the  circum- 
stances of  the  cafe.  This  was  the  cuftom  not  only  among  our 
Saxon  anceftors,  before  the  inftitution  of  the  aula  regia  (e), 
but  alfo  after  its  dllTolution,  in  the  reign  of  king  Edward.  I. , 
(f),   if  not  that  of  Kenry.  II.  (g). 

In  thefe  early  times  the  chiefjuridical  employment  of  the  chan- 
cellor muft  have  been  in  deviling  new  writs,  direfted  to  the 
courts  of  common  law,  to  give  remedy  in  cafes  where  none  was 
before  adminiftered.    And  to  quicken  the  diligence  of  the  clerks 

(c)  /.  2.  c  7.  fol.  23.  (e)  Nefno  ad  rcgcm  appcUct  pro  al'i- 

{d)Tliemattersco2;nizaMeintliis  ^na  lite,    vifi  jus   domi  cotif^qni  non 

court,  immediately  lietorc  its  dillb-  poffit.     Si  jus  }t!77i!S  jevcruf/t  fit,  al- 

lution,  M'ere  "  almod  all  fuits,  that  Uviatto  dei>ide  quiicratur  apud  rcgem. 

"  by  colour  of  equity,  or  I'upplica-  LL-  E  Ig-  c-  2. 

"  tion  made  to  tlie  prince,  might  he  (f)  Lambard.      ^rchcion.  59. 

"  brouohr   before  him  :    but   ori^i-  fo)    yoanncs    Sarifburienlis    (who 

"  nally  and  properly  all  (joor  mens  died  A.  D.  1182,  26  Hen.  II.)  fpeak- 

"  fuits,  which  were  made  tohisMa-  ing  of  the  chancellor's  ofEce  in  the 

"jeftyby  fupplication  ;    and  upon  verfes   prefixed  to  his  pohgruticofi, 

"  which  they  were  iutitled  to  have  has  thefe  lines; 
"  right   •svithout    payment    of  any 

"money   for  the  fame."     (Smith's  Bic  cjl,  pni  leges  rcgni  caiiccllit'ii2}(]u,if, 

common-wealth,  b.  3.  c  7.)  Et  fntuidat^tpii  principis  M'qnn  f.icit. 

in 
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ill  the  chancery,  %vho  were  too  much  attached  to  antient  pre- 
cedents, it  is  provided  by  flatute  Weltiii.  2.  13  Edw.  1.  c.  24. 
that  '*  whenfoever  from  thenceforth  in  one  cafe  a  writ  ihall  be 
^'  found  ii»  the  chancery,  and  in  a  hke  cafe  falling  under  the 
*'  fame  right,  and  requiring  like  remedy  no  precedent  of  a 
*'  writ  can  be  produced^   the  clerks  in  chancery  ihall  agree  iii 
"  forming  anew  one  :  and,  if  they  cannot  agree,  it  fliall  l)e  ad- 
*'  joarned  to  the  next  parliament,  where  a  writ  fliall  be  fram- 
"  ed  by  confent  of  the  learned  in  tl:ke  law  (h),  left  it  happen 
''  for  the  future  that  the  court  of  our  lord  the  king  be  defici- 
''  ent  in  doing  juftice  to  the  fuitors."     And  this  accounts  for 
the  very  great  variety  of  w^rits  of  trefpafs  on  the  cafe,  to  be  met 
with  in  the  regifter,  whereby  the  fuitor  had  ready  relief  accor- 
ding to  the  exigency  of  his  bu'dnefs,   and  adapted  to  the  fpe- 
cialty,   reafon,   and  equity  of  his  very  cafe  (i).      VVliich  provi- 
fion   (with   a  little    accuracy  in   the  clerks   of  the  chancer}', 
and  a  httle  liberality  in  the  judges,  by  extending  rather  than 
narrowino;  the  remedial  effects  of  the  writ)  mip-ht  have  effec- 
tually  anfwered  all  the  purpofes  of  a  court  of  equity  (k) ;   ex- 
cept that  of  obtaining  a  diicovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward 
III.  ufes  of  land  were  introduced  (1),  and,  though  totally  dii- 
countenanced  by  the  courts  of  common  law,  were  conlidered 
as  fiduciary  depofits  and  binding  in  confcience  by  the  clergj'^ 
the  feparate  jurifdiclion  of  the  chancery  as  a  court  of 
equity  began  to  be  eftabliihed  (m)  ;  and  John  Wakhani, 
who  was  bilhop  of  Saliibuiy  ^nd  chancellor  to  king  Richard 
II.  by  a  {trained  interpretation  of  the  above-mentioned  fta- 
tute  of  Weflm.  2.  devifed  the  writ  oi  fuhpoer'a,  returnable  m 
the  court  of  chancery  only,  to  make  the  feoitee  to  ul'es  ac- 
countable to  his  cejiny  que  life:   which  procefs  was  afterwards 

(h)  AoT-eat  varitJty  of  nc\r  prece-  "  aa  (fays   he)  }ie  fcrroit  my  cji  fo- 

dents  oi' writs,   in  fafcs    betWre  nn-  "  Vi'jitancj.'t  nfc-   cu?v€    il  eft   or:,  Ji 

provided  for,  are  given  by  this  very  "  7:criS  altcn.io'nns   ti.'-ls   c.UhnsJur 

Itatute  ot'Wellin.  2.  "  !cs  c.ifcs,  et  7H,iiiitci}i6ijntis  le  jurif- 

(5)  I.ur.ib.  Arch:ion.  6i.  "  diilion    de     ceo    court,  ct     d'uutcr 

(k)  Tills  wa^  the  oi-iininn  of  Fair-  "  courts."    (Yearb.  2i .  K'/w.  IF.  23.) 

fax,  a  \ery  learned  jxid'Tc  in  the  time  (1)  See  book-  II.  ch-  20. 

of  Edward  the  fourth.    "  Lt  [invoi-  (mj  Spehn  G/^j/^  106.    iLev.  2=|4. 
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extended  to  other  matters  wholly  determ'iirable  at  the  common- 
law,  upon  falle  and  ficlitious  fuggeflions;  for  which  therefore 
the  chancellor  himfelf  is  by  ftatute  17  Ric.  II.  c.  6.  directed  tcr 
give  damages  to  the  parties  unjuftly  aggrieved.  But  as  the 
clergy,  fo  early  as  the  reign  of  king  Stephen,  had  attempted 
to  turn  their  ecclefiaftical  courts  into  courts  of  equity,  by  en- 
tertaining fuits  pro  laejione  fdei,  as  a  fpiritual  offence  againd 
Gonfcience,  in  cafe  of  nonpayment  of  debts  or  any  breach  of 
civil  contracts  (n) ;  till  checked  by  the  conftitutions  of  Claren- 
don (o),  whicli  declared  that  ^'  fladtade\delntu,  quae  fide  inter - 
*'  pofita  debentur,  vel  ahjque  tnterpojhione  fidei,  jint  in  jujticia 
*'  regis.-'"  therefoi-e  probably  the  ecclefiaftical  chancellors,  who- 
then  held  the  feal,  were  remifs  in  abridging  their  own  new- 
acquired  jurifUitElion;  efpecially  as  the  fpiritual  courts  conti- 
nued to  grafp  at  the  fame  authority  as  before,  in  fuits  pro  lae- 
jione fidri,  {o  late  as  the  fifteenth  century  (p),  till  finally  pro- 
hibited by  the  unanimous  concurrence  of  all  the  judges.  How- 
ever, it  appears  from  the  parliament  rolls  (q),  that  in  the 
reigns  of  Henry  IV.  and  V.  the  commons  were  repeatedly 
urgent  to  have  the  writ  of fubpoena  intirely^fuppreffed,  as  being 
a  novelty  devifed  by  the  fubtilty  of  chancellor  Waitham,  againf!: 
the  form  of  the  common  law ;  whereby  no  plea  could  be  de- 
termined, unlefs  by  examination  and  oath  of  the  parties,  ac- 
cording to  the  form  of  the  law  civil,  and  the  law  of  holy  church, 
in  fubverfum  of  the  common  law.  But  though  Henry  IV.  be- 
ing then  hardly  warm  in  his  throne,  gave  a  palliating  anfwer 
to  their  petitions,  and  actually  paffed  the  ftatute  4  Hen.  IV. 
c.  -23.  whereby  judgments  at  law  are  declared  irrevocable  un- 
lefs by  attaint  or  writ  of  error,  yet  his  fon  put  a  negative  at 
once  upon  their  whole  application :  and  in  Edward  VI's  time, 
the  procefs  by  bill  ^nd  fubpoena  was  become  th€  daily  pradice 
of  the  court  (r). 

(n)  Lord  Lyttelt.  Hen.  II.  b.  3.  p.  Prynne's  abr.  of  Cotton's  records. 

361.  not.  410.  422.  424-  548.  4l"ft-  ^3- 1  Roll> 

(o)  10  Hen.  II.  c.  15.  Abr.  370,  371,  372. 

fp)   Yearb-  2  Hen.  IF.    10.38.   &  '    (r)  Hot.  Pari.   f4  Edw.  IV.  no.^^'^ 

VI.  29.  (not  14  Ediv.  III.  as  cited  i   RolU 


<q)  Rot.  Pcirl  4  Hen.  IV.  no.  7S.  &     Abr.  370,  ire) 
lie,    3   llc.K.    V.  no.    4^>.    cited    in 
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But  this  did  not  extend  very  far ;  for  in  the  anticnt  treatifc, 
jixtiiieddiverjite  des  courfes  (s),  fiippofed  to  be  written  very  ear- 
ly in  the  fixteenth  century,  we  have  a  catalogue  of  the  matters 
of  confcience  then  cognizable  by  fubpoeua  in  chancery,  which 
fall  within  a  very  narrow  compafs.  No  regular  judicial  fy- 
fleni  at  that  time  prevailed  in  the  court ;  but  the  fuitor,  when 
he  thought  himfelf  aggrieved,  found  a  defultory  and  uncertain 
remedy,  according  to  the  private  opinion  (jf  the  chancellor, 
\vho  was  generally  an  ecclenaflic,  or  fometimcs  (though  rare- 
ly)  a  ftatefman  :  no  lawyer  havhigfat  in  the  court  of  chance- 
ry from  the  times  of  the  chief  juflices  Thorpe  and  Knyvet, 
fucceffively  chancellors  to  king  Edward  III.  in  ii;?'^  and  177^ 
(t),  to  the  promotion  of  fir  Thomas  More  by  king  Henry  VIII. 
in  1^2°-  After  which  the  great  feal  was  indifcriminately  com- 
mitted to  the  cuftody  of  lawyers,  or  courtiers  (v),  or  church- 
men (u),  according  as  the  convenience  of  the  times  and  the 
difpofition  of  the  prince  required,  till  ferjeant  Puckering  was 
made  lord  keeper  in  1592  :  from  which  time  to  the  prefent 
the  court  of  chancery  has  always  been  filled  by  a  lawyer,  ex. 
jcepting  the  interval  from  1621  to  1625,  when  the  feal  was 
intrufled  to  Dr.  Williams,  then  dean  of  Weftminfler,  but  af- 
terwards bifliop  of  Lincoln  :  who  had  been  chaplain  to  lord 
Xllefmere,  when  chancellor  (w). 

In  the  time  of  lord  Ellefmere  (A.  D.  1616.)  arofe  that  no- 
table difpute  between  the  courts  of  law  and  equity,  fetonfoot 
by  llr  Edward  Coke,  then  chief  juftice  of  the  court  of  kino-'s 
bench  ;  whether  a  court  of  equity  could  give  relief  after  or 
againft  a  judgment  at  the  common  law.  This  contcil  was  fo 
warmly  carried  on,  that  indiclments  were  preferred  againft  the 
fuitors,  the  folicitors,  thecounfel,  and  even  a  marter  in  chancery 
for  having  incurred  a  praemunire^  by  queftioning  in  a  court  of 
equity  a  judgment  in  the  court  of  king's  bench,  obtained  by 

<s)  Tit.  clmnr-.-r'j.  fol  296.  Raftell's  (v)  AVriothefly,     St.     Jolm,    and 

edit.  ^.  I>.  1534.  Hatton. 

(t)  .Spelm.  Glo(J'.  III.  D'lga.  chroiu         (ti) Goodrirk, Gardiner, andKeatli. 
^'■r-  yj-  (v)  B/o^r.  Brit.  4278. 
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grofs  fraiid  and  impoGtion  (x).  This  matter,  bgirg  brought 
befoie  the  king,  was  by  him  referred  to  his  learned  counrel  lor 
their  advice  and  opinion  ;  who  reported  fo  flrongly  in  favour 
of  the  courts  of  equity  (y),  that  his  ni;ijefty  gave  judgment  on 
their  behalf ;  but,  not  contented  with  the  irrefragable  realons 
and  precedents  produced  by  his  cQunfel,  (for  the  chief  juftice 
^vas  clearly  in  the  wrqng)  he  chofe  rather  to  decide  the  cjuef- 
tion  by  referring  it  to  the  plenitude  of  his  royal  prerogative 
(z).  Sir  Edward  Coke  fubmitted  to  the  decifion  (a),  and  there- 
by made  atonement  for  his  error  :  but  this  ftruggle,  together 
vith  the  bnfmers  of  commet? Jams  (m  which  he  afted  a  very  no- 
ble part)  (b)  and  his  controlling  the  commiffioners  of  fewers 
(c),  were  the  open  and  avowed  caufes  (d),  firft  of  his  fufpen- 
fion,    and  foon  after  of  his  removal,  from  his  office. 

Lord  Bacon,  \vho  fucceded  Lord  Ellefmere,  reduced  the 
practice  of  the  court  into  a  more  regular  fyftem  ;  but  did  not  fit 
long  enough  to  efFed:  any  confiderable  revolution  in  the  fcience 
itfelf :  and  fewof  his  decrees  which  have  reached  us  are  of  any 
great  confequence  to  pofterity.     His  fucceflbrs,  in  the  reign  of 


(x)  Bacon's  works.  IV.  6ii,  612, 
632. 

fy)  Whitelocke  of  pari.  li.  390.  i 
Chan.  Rep.  append.  11. 

(x)  "  For  th;it  it  appertaineth  to 
*'  our  princely  (iffice  only  to  judge 
'f  over  all  judges,  and  to  difcern 
"  and  determine  fucli  differences, 
"  ?s  ar  nnv  time  mav  and  fliall  a- 
"  rile  betiveen  q\ir  Icjveral  fonrts 
"  toucliino;  their  jurifdiftions,  and 
"  the  fame  to  fettle  and  determine, 
'.'  as  we  in  onr  princely  wifdom  Ihall 
"  find  to  ftand  moll;  with  honour, 
'■'  ire"      (I  (;han.  Rep.  append.  26.) 

(:>.)  See  the  entry  in  the  council- 
Book,  26  Jnij-,  1616.  (Biogr.  Brit. 
1590.) 

('))  In  a  c^nfe  of  the  bifliop  of 
AVinchefter,  tcnichinir  tico?fni>cuda>n, 
kinj>;  James,  concei\'ing  that  the 
matter  affeAcd  his  prerogative, 
Tent  letters  to  the  judges  not  to 
pfpcecd.  in  it,  till  himfelf  had  been 


firft  confnUed.  The  twelve  jud- 
ges joined  in  a  memorial  to  his  ma- 
jefty,  declaring,  that  their  compli- 
ance would  be  contrary  to  their 
oaths  and  the  Ia^v  :  but  upon  being 
brought  before  theking  in  council, 
they  all  retracted  and  promifed  o- 
bedience  in  every  fiuh  cale  for  the 
future,  except  fir  Edward  Coke, 
M-ho  faid,  "  that  when  the  cafe  hap- 
"  pcncd,  he  M-onld  do  liis  duty." 
(Bhgr.  BrJt.  i3^H.) 

(c)  See  that  article  in  chap.  6. 

(d)  See  lord  Ellefmcre's  fpecch  to 
fir  Henry  Montague,  the  new  chief 

juftice,  15  Nov.  ifii6.  I\Joor's  re- 
ports. 828.)  Though  lir  Edward 
might  probably  have  retained  his 
feat,  if  during  Jiis  fnfpcnlion  he 
would  have  complimented  lord  Vil- 
licrs  (the  new  I'avoui  Ite)  with  the 
difpofal  of  the  moft  lucrative  office 
in  his  court.     (Bicgr.  Brit.  1391.)  ' 
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Charles  I.  did  little  to  improve  upon  his  plan  :  and  even  after 
the  reftoration  the  feal  was  committed  to  the  earl  of  Claren- 
don, who  h:id  withdrawn  from  praAice  as  a  lawyer  near  twenty 
years;  and  afterwards  to  the  earl  of  Shaftefbury,  who  had 
never  pradifed  at  all.    Sir  Heneage  Finch,  who  fucceeded  iu 
1673  and  became  afterwards  earl  of  Nottingham,  wasaperfoa 
of  the  greateft  abilities  and  moil  uncornipted  integrity;  a  tho- 
rough  mafter  and  zealous  defender  of  the  laws  and  conftitution 
of  his  country  ;  and  endued  with  a  pervading  genius,  that  en- 
abled  him  to  difcover  and  to  purfue  the  true  fpirit  of  juftice 
notwithitanding  the  embaraflinents  raifed  by  the  narrow  and 
technical  notions  which  then  prevailed  in  the  courts  of  law 
and  the  imperfeft  ideas  of  redrefs  which  had  pofTeffed  the  courts 
of  equity.     The  reafon  and  neceflities  of  mankind,    ariling 
from  the  great  change  in  property  by  the  extenfion  of  trade 
Iind  the  abolition  of  military  tenures,   co-operated  in  eftablifli- 
ing  his  plan,  and  enabled  him  in  the  courfe  of  nine  years  to 
build  a  fyftem  of  jurifprudence  and  jurifdidlion  upon  wide  and 
rational  foundations;    which  have  alfo  beep  extended  and  im- 
proved by  many  great  men,    who  have  fmce  prelided  in  chan- 
cery.    And  from  that  time  to  this  the  power  and  bufmefs  of 
die  court  have  increafed  to  an  amazing  degree. 

From  this  court  of  equity  in  chancery,  -as  from  the  other 
fuperiqr  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  differences  between  appeals  from  a  court  of  equity, 
^nd  writs  of  error  from  a  court  of  law :  i .  That  the  former 
may  be  brought  upon  an  interlocutory  matter,  the  latter  up- 
on nothing  but  only  a  definitive  judgment.  2.  That  on  writs 
of  error  the  houfe  of  lords  pronounces  the  judgment,  on  appeals 
it  gives  direction  to  the  court  below  to  redlify  its  own  decree. 

IX.  The  next  court  that  I  fliall  mention  is  one  that  hath  no 
original  jurifdiclion,  but  is  only  a  court  of  appeal,  to  correct  the 
errors  of  other  jurifdiclions.  This  is  the  court  of  exchequer 
chamber;  wliich  was firlt erefted by  Tiatute  qi  Edw.  III.  c.  12-, 

Da  tU 
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to  determine  caufes  upon  writs  of  error  from  the  common 
law  fide  of  the  court  of  exchequer.  And  to  that  end  it  con- 
lifts  of  the  lord  treafurer,  the  lord  chancellor,  and  the  juftices 
of  the  king's  bench  and  common  pleas.  In  imitation  of  which, 
a  fecond  court  of  exchequer  chamber  was  erefted  by  flatute 
27  Eliz.  c.  8.  confiiling  of  the  juftices  of  the  common  picas, 
and  the  barons  of  the  exchequer  ;  before  whom  writs  of  eiror 
may  be  brougiit  to  reverfe  judgments  in  certain  fuits  original- 
ly begu  1  in  the  court  of  king's  bench.  Into  the  court  alfo  of 
exchequer  chamber,  (which  then  confills  of  all  the  judges  of 
the  thre^  fuperior  courts,  and  now  and  then  tlie  lord  clxancel- 
lor  alfo)  are  fometimes  adjourned  from  the  other  courts  fuch 
caufes  as  tlie  judp-es  upon  argument  find  to  be  of  great 
weight  and  difficulty,  before  any  judgment  is  given  upon  them 
in  the  court  below  (e). 

From  all  the  branches  of  this  court  of  exchequer  cham- 
ber, a  writ  of  error  lies  to 

X.  The  houfe  of  peers,  which  is  the  fupreme  court  of  ju- 
dicature in  the  kingdom,  having  at  prefent  no  original  jurif- 
diftion  over  caufes,  but  on\y  upon  appeals  and  writs  of  error ; 
_  to  rectify  any  injufl:ice  or  miflake  of  the  lavv^,  committed  by 
the  courts  below.  To  this  authority  they  fncceeded  of  courfe, 
upon  the  diflolution  of  the  aula  regia.  For,  as  the  barons  of 
pai  hanient  were  confHtuent  members  of  that  court,  and  the 
left  of  its  jurifdiclion  was  dealt  out  to  other  tribunals,  over 
which  the  great  officers  who  accompanied  thofe  barons  were 
reipeclively  delegated  to  prefide ;  it  followed,  that  the  right 
of  receiving  appeals,  and  fuperintending  all  other  jurifdicli- 
ons,  flill  remamed  in  that  noble  affembly,  from  which  every 
other  great  court  was  derived.  They  are  therefore  in  all  caufes 
the  lalt  refovt,  from  whofe  judgment  no  farther  appeal  is  per- 
mitted :  but  every  fubordinate  tribunrd  muft  conform  to  their 
determinations.  The  law  repolmg  au  entire  confidence  in 
the  honour  and  confcience  of  the  noble  perfons  vvho  compofe 
this  important  alTembly,  that  they  will  make  themfeives  maf- 

(e)  4  Inft.  119-     4  Bulflr.  146. 

ters 
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ters  of  thofe  queflioi^s  upon  which  they  undertake,  to  decide  ; 
iince  upon  their  decifion  all  property  muft  finally  depend. 

Hitherto  may  alfo  be  referred  the  tribunal  eftabliflied 
by  ftature  14  Edw.  III.  c.  5.  confirting  (though  now  out  of 
ufe)  of  one  prelate,  two  earls,  and  two  barons,  who  are  to  be 
chofen  at  every  new  parliament,  to  hear  complaints  of  grie- 
vances and  delays  of  juilice  in  the  king's  court,  and  to  give 
diredions  for  remedying  thefe  inconveniences  in  the  courts 
below.  This  committee  feem.s  to  have  been  eftabliflied,  left 
there  fliould  be  a  defeft  of  juftice  for  want  of  a  fupreme 
court  of  appeal,  during  the  intermiflion  or  recefs  of  parlia- 
ment ;  for  the  ftatute  farther  direds,  that  if  the  difficulty  be 
fo  great,  that  it  may  not  well  be  determined  without  aflent 
of  parliament,  it  Ihall  be  brought  by  the  faid  prelate,  earls, 
and  barons  unto  the  next  parliament,  who  lliall  finally  deter- 
mine the  fame. 

XI.  Before  I  conclude  this  chapter,  I  muft  alfo  mention 
an  eleventh  fpecies  of  courts,  of  general  jurifdi^lion  and  ufe, 
which  are  derived  out  of,  and  aft  as  collateral  auxiliaries  to, 
the  foregoing;   I  mean  the  court  of  aflife  and  nlji prhis. 

These  are  compofed  of  two  or  more  commiffioners,  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commilTioii 
all  round  the  kingdom,  (except  only  London  and  Middle- 
iex,  where  courts  of  ynji prius  are  holden  in  and  after  every 
term,  before  the  chief  or  other  judge  of  the  feveral  fupe- 
rior  courts)  to  try  by  a  jury  of  the  refpedive  counties  the 
truth  of  fuch  matters  of  faft  as  are  then  uuder  difpute  iit 
the  courts  of  Weftminfter-hall.  Thefe  judges  of  aflife  came 
into  ufe  in  the  room  of  the  antient  juftices  in  eyre,  jufiicia-^ 
rii  in  Hinere ;  who  were  appointed  by  the  great  council  of 
the  realm,  J.  D.  11 76,  22  Hen.  II.  (f),  with  a  delegated 
power  from  the  king's  great  court  or  aula  regui,  being  look- 
ed upon  as  members  thereof :  and  they  made   their  circuit 

(fj  Seld.  J,w.  /.  2.  §.  J.     ,«5pcljn.  Ccl  3:9. 
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round  the  kingdom  once  in  feven  years  for  the  purpofe  of  try. 
ing  caufes  (g).  They  were  afterwards  direfted  by  magna  carta, 
c.  12.  to  be  fent  into  every  county  once  a  year  to  tai<e  or  try 
certain  actions  then  called  recoguitions  or  aflifes  ;  the  moft  dif- 
ficult of  which  they  are  djrefted  to  adjourn  into  the  court  of 
common  pleas  to  be  there  determined.  The  prefent  juftices 
of  allife  and  jiijiprius  are  derived  from  the  ftatute  Weftm.  2. 
13  Edw.  I.  c.  30.  explained  by  feveral  other  adls,  particular- 
ly the  ftatute  14  Edw.  Ill,  c.  i6t.  and  muft  be  two  of  the 
king's  juftices  of  the  one  bench  or  the  other,  or  the  chief  ba- 
jon  of  the  exchequer,  or  the  king's  ferjeants  fworn.  They 
ufually  make  their  circuits  in  the  refpedive  vapations  after 
Hilary  and  Trinity  terms  ;  affifes  being  allowed  to  be  taken  in 
the  holy  time  of  Lent  by  confent  (h)  of  the  bilhops  at  the  king's 
requeft,  as  expreffed  in  ftatute  Weftm.  i.  3  Edw.  L  c.  51. 
And  it  was  alfo  ufual,  during  the  times  of  popery,  for  the  pre- 
lates to  grant  annual  hcences  to  the  juftices  of  aflife  to  admi- 
nifter  oaths  in  holy  times :  for  oaths  being  of  a  facred  nature, 
the  logic  of  thofe  deluded  ages  concluded  that  they  muft  be  of 
ecclefiaftical  cognizance  (i).  The  prudent  jealoufy  of  our  an- 
ceftors  ordained  (k)  that  no  man  of  law  fliall  be  judge  of  aflife 
in  his  own  county:  and  a  fimilar  prohibition  is  found  in  the 
'  civil  la^  (1)  ;  M'hich  has  carried  this  principle  fo  far,  that  it  is 
equivalent  to  the  crime  of  facrilege  for  a  man  to  be  governor 
of  the  province  in  which  he  was  born,  or  has  any  civil  con- 
nexion  (m). 

The  judges  upon  their  circuits  fit  by  virtue  of  five  feveral 
authorities,  i.  The  commiflion  of  the  peace.  2.  Acommifliou 
of  9yer  and  terminer.  3.  A  commillion  of  general  gocil-ddiyery . 
The  confideration  of  all  which  belongs  properly  to  the  fubie- 
quent  book  of  thefe  commentaries.  But  the  fourth  comnViflion 

(rr)  Co.  Lht.  293.  (i)  Inftanccs  hereof  may  be  met 

(h)  It\vould  have  beca  ftrange  to  with  in  the  appendix   to  Spelnian's 

have    deined   this    confent,    if,    as  orij>;in;',l  of  theterms,  and  in  Par- 

Whitelocke    imaaines    [on  pari.   i.  ker's  ecclefiaftical  hid.  239. 

260]  the  hint  of  our  jullices  of  alhfe  (k)  Stat.  4-  V:a^^-.  III.  c  2.  «  Ric. 

was  taken  from  Samuel's  going  an  II.  c.  2._  35  Hen^  Vlli.  c.  24. 

annual  circuit  10  judge  Ifrael.    2Sa-  (1)  >'/.  1 .  22,  3. 

r.mci  vii.  16.  (m)  C.  9.  29  4- 
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is  4.  A  comniilTion  of  {ifffe  ;  direfted  to  the  judges  and  clerk  of 
afiile,  to  take  alliics  ;  that  is,  to  take  the  verdid  of  a  peculiar 
fpecics  of  jury,  culled  an  allife  and  fuinmoned  for  the  trial  of 
landed  (Xii^nies,  of  which  hereafter.  I'he  other  authority  is, 
5.  That  of  mfl  prlu.s,  which  is  a  confequence  of  tlie  commifii- 
on  of  ajffe  (n),  being  annexed  to  the  office  of  thofe  jufl-iccs 
by  the  flatute  of  Wcihn.  1.  13  Edw.  I.  c.  ^o.  And  it  em- 
powers them  to  try  all  quedions  of  facl  iffuing  out  of  the 
courts  at  Weftminfler,  that  are  then  ripe  for  trial  by  jury. 
The  original  of  the  name  is  this  :  all  caufes  commenced  in  the 
courts  of  Weftminfter-hall  are  by  the  courfe  of  the  courts  ap- 
pointed to  be  there  tried,  on  a  day  fixed  in  fome  Eafter  or 
Michaelmas  term,  by  a  jury  returned  from  the  county,  where- 
jn  the  cauie  ot  aclion  arifes  ;  but  with  this  provifo,  771(1  pri its 
jujiiciarii  ad  affifas  capieudas  veyier'irt ;  unlefs  before  the  day 
prefixed  the  judges  of  ailife  come  into  the  county  in  qucftion. 
This  they  are  fure  to  do  in  the  vacations  preceding  each  Ealter 
and  Michaelmas  terms,  and  there  dil'pofe  of  the  caufe  ;  whirh 
faves  much  expence  and  trouble,  both  to  the  parties,  the  ju- 
ry,   and  the  witneffes. 

These  are  the  feveral  courts  of  common  law  and  equit}', 
which  are  of  public  and  general  jurifdiclion  throughout  the 
Idngdom.  And,  upon  the  whole,  we  cannot  but  admire 
the  wife  oeconomy  and  admirable  provifion  of  our  ancef- 
tors  in  fettling  the  diftribution  of  juftice  in  a  method  fo  well 
calculated  for  cheapnefs,  expedition,  and  eafe.  By  the  con- 
llitution  which  they  eftablilhed,  all  trivial  debts,  and  injnrics 
of  i'mall  confequence,  were  to  be  recovered  or  redrelTed  in  e- 
very  man's  own  county,  hundred,  or  perhaps  pariih.  Pleas 
of  freehold,  and  mo]'e  hnportant  difputes  of  property,  were 
adjourned  to  the  king's  court  of  common  pleas,  which  was  fix-, 
ed  in  one  place  for  the  benefit  of  the  whole  kingdom.  Crimes 
and  mifdemefnors  were  to  be  examined  in  a  court  by  them- 
fclves  :  and  matters  of  the  revenue  in  another  diflinti:  jurif- 
diclion.  Now  indeed,  for  the  eafe  of  tlie  fubjecl:  and  greater 
difpatch  of  caufes,    methods    have  been  found  to   open    all 

(n)  Salk.  454- 

the 
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the  three  fuperior  courts  for  the  redrefs  of  private  wrongs  ; 
Avhich  have  remedied  many  inconveniences,  and  yet  preferved 
the  forms  and  boundaries  handed  down  to  us  from  high  an- 
tiquity. If  facts  are  difputed,  the}^  are  fent  down  to  be  tried 
in  the  country  by  the  neighbours  ;  but  the  law,  arifmg  upon 
thofe  fafts,  is  determined  by  the  judges  above;  and,  if  tliey 
are  iniftaken  in  point  of  law,  there  remain  in  both  cafes  two 
fucceflive  courts  of  appeal,  to  reftify  their  miftakes.  If  the 
rigour  of  general  rules  does  in  any  cafe  bear  hard  upon  hidi- 
viduals,  courts  of  equity  are  open  to  fupply  the  defects,  but 
not  fap  the  fundamentals  of  the  law.  LalHy,  there  prefides 
over  all  one  great  court  of  appeal,  which  is  the  laft  refort  in 
matters  both  of  law  and  equity  ;  and  which  will  therefore 
take  care  to  preferve  an  uniformity  and  equilibrium  among 
all  the  inferior  jurifdictions  :  a  court  compofed  of  prelates  fe- 
ledted  for  their  piety,  and  of  nobles  advanced  to  that  honour 
for  their  perfonal  merit,  or  deriving  both  honour  and  merit 
from  an  illuftrious  train  of  anceftors ;  who  are  formed  by 
their  education,  interefted  by  their  property,  and  bound  upon 
their  confcience  and  honour,  to  be  fldlled  in  the  laws  of  their 
country.  This  is  a  faithful  fketch  of  the  Englifli  juridical 
conftitution,  as  defigned  by  the  mafterly  hands  of  our  forefa. 
thers.  Of  which  the  great  original  lines  are  ftill  ftrong  and 
vilible ;  and,  if  any  of  its  minuter  ftrokes  are  by  the  length 
of  time  at  all  obfcured  or  decayed,  they  may  ftill  be  with  eafe 
reflored  to  their  priftine  vigour  :  and  that  not  fo  much  by  fan- 
ciful alterations  and  wild  experiments  (fo  frequent  in  this 
fertile  age)  as  by  clofely  adhering  to  the  wifdom  of  the  anti- 
ent  plan,  concerted  by  Alfi^ed  and  perfefted  by  Edward  I.  ; 
and  by  attending  to  the  fpirit,  without  neglefting  the  forms, 
of  their  excellent  and  venerable  inftitutions. 


Chap- 
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Chapter    the   fifth. 

Of  courts   ecclesiastical,   MILITARY, 
AND  MARITIME. 


BESIDES  the  feveral  courts,  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  re- 
drefled,  that  fall  under  the  cognizance  of  the  common  law  of 
England,  or  that  fpirit  of  equity  which  ought  to  be  its  conftant 
attendant,  there  ftill  remain  fome  other  courts  of  a  jurifditlion 
equally  public  and  general :  which  take  cognizance  of  other 
fpecies  of  injuries,  of  an  ecclefiaftical,  military  and  maritime 
nature ;  and  therefore  are  properly  diftinguiflied  by  the  title  of 
ecclefiaftical  courts,  courts  military,   and  courts  maritime. 

I.  Before  I  defcend  to  confider  particular  ecclefiaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time  of 
our  Saxon  anceftors  there  was  no  fort  of  diftinclion  between 
the  lay  and  the  ecclefiaftical  jurifdidlion :  the  county  court  was 
as  much  a  fpiritual  as  a  temporal  tribunal :  the  rights  of  the 
church  were  afcertained  and  afferted  at  the  fame  time  and  by 
the  fame  judges  as  the  rights  of  the  laity.  For  this  purpofe 
the  bi(hop  of  the  diocefe,  and  the  alderman,  or  in  his  abfence 
the  IherifFof  the  county,  ufed  to  fit  together  in  the  county 
court,  and  had  there  the  cognizance  of  all  caufes  as  well  eccle- 
fiaftical as  civil :  a  fuperior  deference  being  paid  to  the  bilhop's 
opinion  in  fpiritual  matters,  and  to  that  of  the  lay  judges  in 
temporal  (a).    This  union  of  power  was  very  advantageous  to 

{a)  Cdebcrnmohukco;ive7jt7ii  cpif-    mm  alter  jura  divim,   alter  humami 
copiii  ct  nl.kr7nar.n:ss  iutcrfur.to  ;  (luo-     t>opuhm  cdoccti.     LL.  Ead^ar .  c  5. 

them 
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them  both :  the  prefence  of  the  bifliop  added  weight  and  re- 
verence to  tlie  Hieriif's  proceedings ;  and  the  authority  of  the 
flierift"  v/ase  qually  ufeful  to  the  bilhop,  by  enforcing  obedience 
to  his  decrees  in  fuch  refraftory  olfenders,  as  would  other- 
Nvife  have  defpifdd  the  thunder  of  mere  ecclelinllical  cenfures. 

But  fo  moderate  ujid  rational  a  plan  was  wholly  inconfiftent 
■with  thole  views  of  ambition,  that  were  then  forming  by  the 
court  of  Rome.  It  foon  became  an  eltabliihed  maxim  in  the 
papal  fyilem  of  policy,  tjiat  all  ecclefiartical  perfons  and  all  eccle- 
iiallical  caufes  Ihould  be  folely  and  entirely  fubject  to  ecclefiafti- 
cal  jurildiction  only  :  which  jurifdiclion  was  fuppofed  to  be 
lodp-ed  in  the  hrrt  place  and  inmiediately  in  the  pope,  by  divine 
indefeafible  right  and  in\'eit:}tuve  from  Chrill  himfelf ;  and  de- 
rived from  the  pope  to  all  inferior  tribunals.  Hence  the  canon 
law  lays  it  down  as  a  rule,  that  ^^  facer  dotes  a  regibus  homrandi 
**  funt,  nofijudicandi  (b) ;"  and  places  an  emphatical  reliance  on 
a  fabulous  tale  which  it  tells  of  the  emperor  ConOantine;  that 
when  fome  petitions  were  brought  to  him,  imploring  the  did 
of  his  authority  againft  certain  of  his  billiops,  accufed  of  oppref- 
ii(5n  and  injuftiee,  he  caufed  (fays  the  holy  canon)  the  petitions 
to  be  burnt  in  their  prefence,  difmilling  them  with  this  va- 
lediclion;  "  ite,  et  inter  vos  caufas  vej'ir as  difcutite,  quiadignum 
*'  noneji  ut  nos  judkemus  Deos  (c).'' 

It  was  not  however  till  after  the  Norman  conqueft,  that 
this  dodrine  was  i-eceived  in  England  :  when  William  I.  (whofe 
title  was  warmly  efpoufed  by  the  monafteries  which  he  libe- 
rally endowed,  and  by  the  foreign  clergy,  \';'hom  he  brought 
over  in  flioals  from  France  and  Italy  and  planted  in  the  beft 
preferments  of  the  Engliih  church)  was  at  length  pre^'ailed 
upon  to  elfablilh  this  fatsl  encroachment,  and  feparate  the 
ccclelialiical  court  from  the  civil :  whether  achiaied  by  prin- 
ciples of  bigotjy,  or  by  thofe  of  a  more  refmed  policy,  in  or- 
der to  difcountenance   the   laws  of  king  Edward  aboundiMg 

(b)  Dccrct.  carif.  II.  an.  I-  c  4'-  {c)lb'id. 

-with 
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with  the  fpirit  of  Saxon  liberty,  is  not  altogether  certain.  But 
the  latter,  if  nottlie  caufe,  was  undovibtedly  theconfeqaence^ 
of  this  feparation :  for  the  Saxon  laws  were  foon  overborne  by 
the  Norman  jufliciaries,  when  the  county  court  fell  into  dif- 
regard  by  the  biihop's  withdrawing  his  prefence,  in  obedience 
to  the  charter  of  the  conqueror  (d) ;  which  prohibited  any 
fpiritual  caufe  froiti  being  tried  in  the  fecular  courts,  and  com-^ 
manded  the  fuitors  to  appear  before  the  bilhop  only,  whofe 
decifions  were  directed  to  conform  to  the  canon  law  (e). 

King  Henry  the  firft,  at  his  accelTion,  among  other  reflo- 
rations  of  the  laws  of  king  Edward  the  confeflbr,  revived  this 
of  the  union  of  the  civil  and  eccleliaftical  courts  (f ).  Which 
was,  according  to  fir  Edward  Coke  (g),  after  thd  great  heat  of 
the  conqueft  was  paft,  only  a  reltitution  of  the  antient  law  of 
Eno-land.  This  however  was  ill  reliihed  by  the  popiih  clergy, 
who,  under  the  guidance  of  that  arrogant  prelate  archbilliop 
Anfelm,  very  early  difapproved  of  a  meafure  that  put  them 
on  a  level  with  the  profane  laity,  and  fubjeded  fpiritual  men 
and  caufes  to  the  infpeclion  of  the  fecular  magiflrates ;  and 
therefore  in  their  fynod  at  Weftminfter,  3  Hen.  I.  they  ordain- 
ed that  no  biihop  Ihould  attend  the  difcullion  of  temporal  cau- 
fes (h) ;  which  foon  diflblved  this  newly  efFefted  union.  And 
when,    upon  the  death  of  king  Henry  the  firft,  the  ufurper 

(d)  Hale.  Hift.  C  L.  102.  Selden.  ficnt  fecerint  tempore  regis  Ed-wardi. 
hiEadjH.p.  6.  /.  24.  4lnll.  259.Wilk.  (Cart.  Hen.  I.  in  Spclw.  ccd.  vet.  le- 
LL.  Aiigl.  Sax.  292.  gum.  305.J   And  what   is  here   ob- 

(e)  Nullus  epifcoptcs  vel  archidiaco-  I'curely  hinted  at,  is  fully  explain- 
ntis  de  kgibuscpifcopalibits  amplius  iti  ed  by  his  code  of  laws  extant  iu  the 
hundrct  phicita  teyieant,  nee  ciufivt  red  book  of  the  exchequer,  though  ' 
^uae  ad  regimen  animarum  pertinct  in  general  but  of  doubtful  authori- 
(id  judicium  feculirium  hominum  ad-  ty.  c.ip.  i.  Generalia  couiitatuttrn 
dncant :  fed  quicnnque  fecundionepif-  placita  certis  locis  et  vic'/hns  tenenn- 
copales  leges    de    quacumjue  caitfa  vel  ttir.     Inter ftttt  aiitetn  epifcopi,  cowi- 

■crilpci  interpelldtus  fjierit,   ad  locum,  tes,   <irc.  et  agantur  prirno  debita  ve- 

quern  ad  hoc  epifcopus  clegerit  et  no-  rue  cbrifiiavitatis  jura,  Jecnndo  regis 

ininuverit,    veniat ;    ib/que   de    caufa  placita,    pof\rcmo    canfac  fiit.grclorinn 

put  rcfpoiideat ;  et  non  jeciindufn  hnn-  dignis  fatisfaLiionihtis  explc^ntur. 

dret,  Jed  [ectuidttni  canoties  et  epij'co-  (g)  2  Inft.  70. 

pales  leges,  re£lui/i  Deo  epifcopo  fuo  (h)  Ne  epifcopi  faectilarium  plicrt^- 

/•''■'i''^-                       _  rum  ojficiurfi  fnfcipiant.     Spelm- fo./. 

(f)  Volo  et praecipio,  ut  omnes  deco-  3DX. 
mft,it-t  cant  adcomitatus  ct  huridrcda, 

Stephen 
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Steplieii  was  brought  in  and  fupported  by  the  clergy,  we  find 
one  article  of  the  oath  which  they  impofed  upon  him  was,  that 
eccleflaftical  perfons  and  ecclefiaftical  caufes  ihould  be  fubject 
only  to  the  bifhop's  jurifdiction  (i).  And  as  it  was  about  this 
time  that  the  conteft  and  emulation  began  between  the  laws  of 
England  and  thofe  of  Rome  (k),  the  temporal  courts  adhering 
to  the  former,  and  the  fpiritual  adopting  the  latter  as  their 
rule  of  proceeding,  this  widened  the  breach  between  them, 
and  made  a  coalition  afterwards  impradicable ;  which  probably 
would  elfe  have  been  effeded  at  the  general  reformation  of 
the  church. 

In  briefly  recounting  the  various  fpecies  of  ecdcfiaftical 
courts,  or  as  they  are  often  lliled,  courts  chriftian,  (curia 
chnjliafiitatis)  I  ihall  begin  with  the  lowed,  and  fo  afcend 
gradually  to  the  fupreme  court  of  appeal  (1). 

I .  The  archdeacon's  court  is  the  mod  inferior  court  in  the 
whole  ecclefiaftical  polity.  It  is  held  in  the  archdeacon's  ab- 
fence  before  a  judge  appointed  by  himfelf,  and  called  his  offi- 
cial; and  its  jurifdidion  is  fometimes  in  concurrence  with, 
fometmies  in  exclufion  of,  the  billiop's  court  of  the  diocefe. 
From  hence  however,  by  ftatute  24  Hen.  VIII.  c.  12.  there 
lies  an  appeal  to  that  of  the  bilhop. 

<l.  The  co}jfij?ory  court  of  every  diocefan  bidiop  is  held  in 
their  fever al  cathedrals  for  the  trial  of  all  ecclcfiallical  caufes 
arifing  within  their  refpedive  diocefes.  The  bifhop's  chan- 
•cellor,  or  his  commiffary,  is  the  judge  ;  and  from  his  fentence 
there  lies  an.  appeal,  by  virtue  of  the  fame  ftatute,  to  the 
archbilhop  of  each  province  refpeclively. 

3.  The  court  of  arches  is  a  court  of  appeal,  belonging  to 
the  archbilhop  of  each  province  ;  whereof  the  j  udge  is  called 

(1)  Ihjii.  310.  Burns'  ecckfinfiic.il   l.i-ws.      "Wood's 

(k)  See  vol.  I.  Introd.  5-  !•  inflitute     of  the    otntnon    la'v,    and 

(I)  Far   farther  particulars    fee     Oiighton'i  onio  juJici»rum. 

the 
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the  dean  of  the  arches ;  becaiife  he  antiently  held  his  court  in 
the  church  of  St  Mary  le  boiv  (fanBa  Maria  de  arcuhis)  tho" 
all  the  principr.l  fpiritunl  courf;  are  now  holden  at  Doflors* 
Commons.  His  proper  jiiriWidliion  is  only  over  the  thirteen 
peculiar  paridies  belonging  to  the  archbifhop  in  London  ;  but 
the  office  of  dean  cf  the  arches  having  been  for  a  long  time 
united  with  that  of  rhe  archbilliop's  principal  official,  he  now, 
in  right  of  ihe  laft  mentioned  office,  receives  and  determines 
appeals  from  the  fc:ntences  of  all  inferior  eccleHaftical  courts 
within  the  province.  And  from  him  there  lies  an  appeal  to 
the  king  in  chancery,  (that  is,  to  a  court  of  delegates  appoint- 
ed under  the  king's  great  Teal,)  bynatute25  Hen.  VIII.  c.  19. 
as  fupreme  head  of  the  Knglifh  church,  in  the  place  of  the 
bifhop  of  Piome,  who  formerly  exercifed  this  jurifdi£tion  ; 
which  circumftance  alone  will  furniih  the  reafon  why  the 
popifh  clergy  were  fo  anxious  to  feparate  the  fpiritual  court 
from  the  temporal. 

4.  The  court  oi pectdiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurifdi^tion  over  all  thofe  pa- 
rifhes  difperfed  through  the  province  of  Canterbury  in  th« 
midfl:  of  other  diocefes,  which  arc  exempt  from  the  ordinary's 
jurifdidion,  and  fubjc£l  to  the  metropolitan  only.  All  eccle- 
-fiaflical  caufes,  arifing  within  thefe  peculiar  or  exempt  jurif- 
didtions,  are,  originally,  cognizable  by  this  court  j  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  the 
ftatute  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery. 

5.  Tav.  prerogative  comth  eftablifhed  for  the  trial  of 
all  teftamentary  caufes,  where  the  deceafed  hath  left  bona 
notabilia  within  two  different  diocefes.  In  which  cafe  the 
probate  of  wills  belongs,  as  we  have  formerly  feen  (m), 
to  the  archbifhop  of  the  province,  by  way  of  fpecial 
prerogative.  And  all  caufes  relating  to  the  wills,  admi- 
niftrations,  or  legacies  of  fuch  perfons,  are,  originally, 
cognizable  herein,  before  a  judge  appointed  by  the  arch- 
bifhop,  called  the  judge  of  the   prerogative  court;  from 

(m)  Book  II,  cb.  3». 
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whom  an   appeal  lies  by  ftature  25  Hen.  VIII.  c.  19.  to  the 
king  in  chancery,  inftead  of  the  pope  as  formerly. 

I  PASS  by  fuch  ecclefiaflical  courts,  as  have  only  what  is 
called  a  voluntary  and  not  a  contentions  jurifdiftion  ;  which 
are  merely  concerned  in  doing  or  ieliing  what  no  one  oppofcS, 
and  which  keep  an  open  ofhce  iqr  that  purpofe,  (as  granting 
difpenfations,  licences,  faculties,  and  other  remnants  of  the 
papal  extortions,)  but  do  not  concern  thcmfelves  vvith  admi- 
niftring  redrefs  to  any  injury:   and  fliall  proceed  to, 

6.  The  great  court  of  appeal  in  all  ecclefiafliical  caufes, 
viz.  the  court  of  delegates^  judices  delegatif  appointed  by  the 
king's  commiflion  under  his  great  feal,  and  iiTuing  out  of 
chancery,  toreprefent  his  royal  perfon,and  hear  ail  appeals  to 
him  made  by  viltue  of  the  before-mentioned  ftatute  of 
Henry  VIII.  This  commiflion  is  ufually  filled  with  lords 
fpiritual  and  temporal,  judges  of  the  courts  at  Weftminfter, 
and  doftors  of  the  civil  law.  Appeals  to  Rome  were  always 
looked  upon  by  the  Englifh  nation,  even  in  the  times  of 
popery,  with  an  evil  eye  ;  as  being  contrary  to  the  liberty  of 
the  fubjeft,  the  honour  of  the  crown,  and  the  independence 
of  the  whole  realm  :  and  were  fird  introduced  in  very  tur- 
bulent times,  in  the  fixteenth  year  of  king  Stephen  {J.  D. 
1 151.)  at  the  fame  period  (fir  Henry  Spelman  obferves)  that 
the  civil  and  canon  laws  were  firft  imported  into  England  (n). 
But,  in  a  few  years  after,  to  obviate  this  growing  practice, 
the  conftitutions  made  at  Clarendon,  11  Hen.  II.  on  account 
of  the  diflurbances  raifed  by  arch-bifliop  Becket  and  other  zea- 
lots of  the  holy  fee,  exprefsly  declare  (o),  that  appeals  in  caufes 
ecclefialtical  ought  tolie,  fromthe  arch-deacon  to  the  diocefanj 
from  the  diocefan  to  the  arch-bifiiop  of  the  province;  and  from 
the  arch-bifhop  to  the  king ;  and  are  not  to  proceed  any  farther 
without  fpecial  licence  from  the  crown.  But  the  unhappy  ad- 
vantage that  was  given  in  the  reigns  of  king  John,  and  his  fon 
Henry  the  third,  to  the  encroaching  power  of  the  pope,  who 

(n)  Cod.  vet.  leg.  315,  (o)  Chap.  8. 
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was  ever  vigilant  to  improve  all  opportunities  of  extending 
his  jurifdiction  hither,  at  length  rivetted  the  cuftom  ot  ap- 
pealing to  Rome  in  caufes  ecclefiallical  fo  itrongly,  that  it 
never  could  be  throughly  brok<?n  ofi,  till  the  grand  rupture 
happened  in  tlie  reign  of  Henry  the  eighth  ;  when  all  the  ju- 
rifdiction  ufurped  by  the  pope  in  matters  ecclefialiical  was  re- 
flored  to  the  crown,  to  which  it  originally  belonged:  fo  that 
the  ftatute  25  Hen.  VIII.  was  but  declaratory  of  the  antient 
law  of  the  realm  (p).  But  in  cafe  the  king  himfelf  be  party 
in  any  of  thefe  fuits,  the  appeal  does  not  then  lie  to  him  in 
chancery,  which  would  be  abfurd  j  bur,  by  the  ftaiute  24 
Hen.  VIII.  c.  12.  to  all  the  bifliops  of  the  realm,  alVembled 
in  the  upper  houfe  of  convocation. 

7.  A  COMMISSION  of  review  is  a  commlffion  fometimes 
granted,  in  extraordinary  cafes,  to  revife  the  fentence  of  thp 
court  of  delegates  ;  when  it  is  apprehended  they  have  been 
led  into  a  material  error.  This  commiffion  the  king  may 
grant,  although  theftatutes  24  and  25  Hen.  VIII.  before  cited, 
declare  the  fentence  of  the  delegates  definitive  :  becaufe  the 
pope,  as  fuprcme  head  by  the  canon  law,  ufed  to  grant  fuch 
commiffion  of  review  ;  and  fuch  authority,  as  the  pope  here- 
tofore exerted,  is  now  annexed  to  the  crown  (q)  by  ftatutes 
26  Hen.  VIII.  c.  i.  and  i  Eliz.  c.  i.  But  it  is  not  matter  of 
right,  which  the  fubje£t  may  demand  exdebitojiiftitiaes  but 
merely  a  matter  of  favour,  and  which  therefore  is  often  denied. 

These  are  now  the  principal  courts  of  ecclefiaftical  jurif- 
di(flion;  none  of  which  are  allowed  to  be  courts  of  record:  no 
more  than  was  another  much  more  formidable  jurifdidlion,  but 
now  defervedly  annihilated,  viz.  the  court  of  the  king's  high 
commiffion  in  caufes  ecclefiaftical.  This  court  was  ere£led  and 
united  to  the  regal  power  (r)  by  virtue  of  the  itatute  i  Eliz.  c  i . 
inftead  of  a  larger  jurifdidlion  which  had  before  been  exercifed 
under  the  pope's  authority.     It  was  intended  to  vindicate  the 


(p)  4lnft.  341.  (r)  4  Inft.  3x4. 

(q)  Ihii. 
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dignity  and  peace  of  the  church,  by  reforming,  ordering,  and 
correding  the  ecclefiailical  ftate  and  perfons,  and  all  manner 
of  eirors,  herefies,  fchifms,  abufes,  offences,  contempts,  and 
enormities.  Under  the  flielier  of  which  very  general  words, 
means  were  found  in  that  and  the  two  fucceeding  reigns,  to 
veil  in  the  high  commifiioncrs  extraordinary  and  almoft  de- 
fpotic  powers,  of  fining  and  impriibning  -,  which  they  exerted 
much  beyond  the  degree  of  the  offence  itfelf,  and  frequently 
over  oflences  by  no  means  of  fpiritual  cognizance.  Forthefe 
reafons  this  court  was  juftly  aboliihed  by  (Utute  16  Car.  I.  c. 
i.r.  And  the  weak  and  illegal  attempt  that  was  made  to  re- 
vive it,  during  the  reign  of  king  James  the  fecond,  ferved 
only  to  haflen  that  infatuated  prince's  ruin. 

II,  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  eftablilfied  by  the  permanent  laws 
of  the  land,  is  the  court  of  chivalry,  formerly  held  before  the 
lord  high  conllable  and  earl  marfbal  of  England  jointly  ;  but 
fince  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VIII.  and  the  confequent  extinguiibment  of  the  office 
of  lord  high  conflable,  it  hath  ufually,  with  refpe£):  to  civil 
matters,  been  held  before  the  earl  marfhal  only  (s).  This 
court,  by  flatute  13  Ric.  II.  c.  2.  hath  cognizance  of  contrails 
and  other  matters  touching  deeds  of  arms  and  war,  as  well 
out  of  the  realm  as  within  it ;  and  from  its  fent^nces  an  ap- 
peal lies  immediately  to  the  king  in  perfon  (t).  This  court 
was  in  great  reputation  in  the  times  of  pure  chivalry,  and  af- 
terwards during  our  connexions  with  the  continerit,  by  the 
territories  which  our  princes  held  in  France  ;  but  is  iiow  grown 
almofl  entirely  out  of  ufe,  on  account  of  the  feeblenefs  of  its 
jurifdiilion,  and  want  of  power  to  enforce  its  judgments;  as 
it  can  neither  fine  nor  imprifon,  not  being  a  court  pf  record  (u). 

III.  The  maritime  courts,  or  fuch  as  have  power  and  jurif- 
didlion  to  determine  all  maritime  injuries,  arifing  upon  the  feas, 

(s)  I  Lev.  230.     Show.  Pari.  Caf.         (t)  4  Inft.  115, 
<J0'  (u)  7  Mod.  i»7. 
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or  in  parts  out  of  the  reach  of  the  common  law,  are  only  the 
court  of  admiralty,  and  its  courts  of  appeal.  The  court  of 
admiralty  is  held  before  the  lord  high  admiral  of  England, 
or  his  deputy,  who  is  called  the  judge  of  the  court.  AC' 
cording  to  fir  Henry  Spelman  (w),  and  Lambard  (x),  it  was 
firft-  of  all  erefted  by  king  Edward  the  third.  Its  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecclefiartical  courts ;  upon  which  account  it  is  ufually  held 
at  the  fame  place  with  the  fuperior  ecclcfiaftical  courts,  at 
Dodors' Commons  in  London.  It  is  no  court  of  record,  any- 
more than  the  fpiritual  courts.  From  the  fentences  of  the  ad- 
miralty judge  an  appeal  always  lay,  in  ordinary  courfe,  to 
the  king  in  chancery,  as  may  be  collc£led  from  ftatute  25 
Hen.  VIII.  c.  19.  which  direfts  the  appeal  from  the  arch- 
bifhop's  courts  to  be  determined  by  perfons  named  in  the  king's 
commiflion,  •'  like  as  in  cafe  of  appeal  from  the  admiralty 
"  court."  But  this  is  alfo  exprefsly  declared  by  ftatute  8  Eliz. 
c.  5.  which  enads,  that  upon  appeal  made  to  the  chancery,' 
the  fentence  definitive  of  the  delegates  appointed  by  com- 
miflion,  fhall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and 
our  other  plantations  and  fettlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurifdidion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.  But  in  cafe  of  prize-vefiels,  taken 
Jn  time  of  war,-in  any  part  of  the  world,  and  condemned  in 
any  courts  of  admiralty  or  vice-admiralty  as  lawful  prize, 
the  appeal  lies  to  certain  commiflioners  of  appeals,  confifting 
chiefly  of  the  privy  council,  and  not  to  judges  delegates.  And 
this  by  virtue  of  divers  treaties  with  foreign  nations ;  by  which 
particular  courts  are  eftabllfhed  in  all  the  maritime  countries 
of  Europe  for  the  decifion  of  this  queftion,  whether  lawful 
prize  or  not  :  for  this  being  a  queftion  between  fubjeds 
of  different  ftates,  it  belongs  entirely  to  the  law  of  na- 
tions, and  not  to  the  municipal  laws  of  either  country,  to 
determine  it.     The  original  court,  to  which  this  queftion  is 
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permitted  in  England,  is  the  court  of  admiralty ;  and  the 
court  of  appeal  is  m  efFe£l  the  king's  privy  council ;  the  mem- 
bers of  which  are,  in  confequence  of  treaties,  commiffioned 
under  the  great  feal  for  this  purpofe.  In  1748,  for  the  more 
fpeedy  determination  of  appeals,  the  judges  of  the  courts  of 
Weftminfler-hall,  though  not  privy  counfellors,  were  added 
to  the  commiflion  then  in  being  :  but  doubts  being  conceived 
concerning  the  validity  of  that  commiffion,  on  account  of  fuch 
addition,  the  fame  was  confirmed  by  ftatute  22  Geo.  11.  c.  3. 
with  a  provifo,  that  no  fentence  given  under  it  fliould  be  va- 
lid, unlefs  a  majority  of  the  commiffioncrs  prefent  were  ac- 
tually privy  counfellors.  But  this  did  not,  I  apprehend,  ex- 
tend to  any  future  commiflions  :  and  fuch  an  addition  be- 
came indeed  wholly  unneceflary  in  the  courfe  of  the  war 
which  commenced  in  1756  j  fince,  during  the  whole  of  that 
war,  the  commiflion  of  appeals  was  regularly  attended,  and 
all  its  decifions  conducted  by  a  judge,  whofe  mafterly  ac- 
quaintance with  the  law  of  nations  was  known  and  revered 
by  every  ftate  in  Europe  (y). 

(y)  See  the  fentiments  of  the  prcfi-  to  his  PrufHan  majefty's  Expofit'ion  des 

dent  Montefquieu,  and  M.   VatteL  fa  rao/i/i,  liirc  ^.  D.  1753.  (Montefquieu's 

fubjeft  of  the  king  of  Priiflia)  on  the  letters.     5   Mar.   1753.     Vattcl's  droit 

aixfwcr  tranfinitted  by  the  En^glifh  court  de  gens.  I.  %.  c,  7.  /<rff.  84.) 
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Chapter    the    sixth. 


Of  courts  of  a  SPECIAL  JURISDICTION. 


TN  the  two  preceding  chapters  we  have  confidered  the  feve- 
ral  courts,  whofe  jurifdi£lion  is  public  and  general;  and 
which  are  fo  contrived,  that  fome  or  other  of  them  may  admi- 
nifler  redrefs  to  every  poffible  injury  that  can  arife  in  the  king- 
dom at  large.  There  yet  remain  certain  others,  whofe  jurif- 
diftion  is  private  and  fpecial,  confined  to  particular  fpots,  or 
inftituted  only  to  redrefs  particular  injuries.     Thefe  are, 

I.  The  foreft-courts,  inftituted  for  the  government  of  the 
king's  forefts  in  different  parts  of  the  kingdom,  and  for  the 
punifhment  of  all  injuries  done  to  the  king's  deer  or  veni/on, 
to  the  vert  or  greenfwerd,  and  to  the  covert  in  which  fuch 
deer  are  lodged.  Thefe  are  the  courts  of  attachments^  of 
regard^  oifweinmote^  and  of  jiijiice-feat.  The  court  of  at- 
tachmentSf  ■wood-mote^  or  forty  days  court,  is  to  be  held  before 
the  verderors  of  the  foreft  once  in  every  forty  days  (a)  •,  and 
is  inftituted  to  inquire  into  all  offenders  againft  vert  and  veni- 
fon  (b) :  who  may  be  attached  by  their  bodies,  if  taken  with 
the  mainour  (or  mainoeuvre^  a  manu)  that  is,  in  the  very  a6t 
of  killing  venifon,  or  ftealing  wood,  or  preparing  fo  to 
do,  or  by  frefh  and  immediate  purfuit  after  the  a6l  is 
done  (c)  •,  elfe  they  muft  be  attached  by  their  goods.  And 
in  this  forty  days  court  the  forefters  or  keepers  are  to  bring  in 

(a)  Cart,  de  foreft,  9  Hen.  JII.  c.  8.         (c)  Carth.  79. 

(b)  4lrift.  589.     ■ 
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their  attachments,  or  prefentments  de  virldi  et  venatione :  and 
the  verderors  are  to  receive  the  fame,  ?nd  lo  enroll  them,  and 
to  certify  them  iinrler  their  feals  to  the  court  of  juftlce-feat, 
or  fweinmote  (d):  for  this  court  cin  only  inquire  of,  but  not 
convi£l  offenders.  2.  The  court  of  regarJ,  or  furvey  of  dogs, 
is  to  be  holden  every  third  year  for  the  lawing  or  expeditation 
of  maftifFs,  which  is  done  by  cutting  off  the  claws  of  the  fore- 
feet, to  prevent  them  from  running  after  deer  (e).  No  other 
cogs  but  mafiiffs  are  to  be  thus  lawed  or  expeditated,  for  none 
other  were  permitted  to  be  kept  within  the  precin£ls  of  the 
foreft  ;  it  being  fuppofed  that  th<?  keeping  of  rhefe,  and  thefe 
only,  was  neceffary  for  the  defence  of  a  man's  houfe'_(f.)  '^. 
The  court  oi  fweinmote  is  to  be  holden  before  the  verderors, 
as  judges,  by  the  fleward  of  the  fweinmote,  thrice  in  every 
year  (g),  the  fweins  or  freeholders  within  the  foreft  compofing 
the  jury.  The  principal  jurifditlion  of  this  court  is,  firft,  to 
inquire  into  theoppreffions  and  grievances  committed  by  the 
officers  of  the  foreft;  *'  de fuper-oneratione forejiarioriimy  et 
**  aliorum  miniftrorum  forejlae-,  et  de  corum  opprejfionihus  ■po- 
**  pulo  regis  illatis :"  and,  fecondly,  to  receive  and  try  pre- 
fentments certified  from  the  court  of  attachments  againft 
offences  in  vert  and  venifon  (h).  And  this  court  may  not 
only  inquire,  but  convi^l  alfo,  which  conviction  fhall  be 
certified  to  the  court  of  juftice-feat  under  the  feals  of  the  jury; 
for  this  court  cannot  proceed  to  judgment  (i).  But  the  princi- 
pal court  is,  4.  The  court  ofjujiice-feat,  which  is  held  before 
the  chief  juftice  in  eyre,  or  chief  itinerant  judge,  capitalis 
jujiitiarius  in  itinere,  or  his  deputy  ;  to  hear  and  determine 
all  trefpaffes  within  the  foreft,  and  all  clainas  of  franchifes, 
liberties,  and  privileges,  and  all  pleas  and  caufes  whatfoever 
therein  arifing  (k).  It  may  alfo  proceed  to  try  prefent' 
ments  in  the  inferior  courts  of  the  forefts,  and  to  give  judg- 
ment upon  convi£lion  of  the  fweinmote.  And  the  chief  juftice 
may  therefore,  after  prefentment  made,  or  indi£lment  found, 

(d)  Cart  deforeji.  c.  i(S.  (h)  Stat.  34.  Edw.  I.  c.  i. 

(e)  Ibid.  c.  6.  (i)  4  Inft.  i8p. 

(f)  4  Inft- 308.  (k)4lnft.  191. 
{g)  Cart  deforeji.  c.  8. 
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but  not  before  (I),  iflue  his  warrant  to  the  officers  of  the  foreft 
to  apprehend  the  offenders.  It  may  be  held  every  third  year; 
and  forty  days  notice  ought  to  be  given  of  its  fitting.  This 
court  may  fine  and  imprifon  for  offences  within  the  foreft  (m), 
it  being  a  court  of  record:  and  therefore  a  writ  of  error  lies 
from  hence  to  the  court  of  king's  bench  to  rectify  and  redrefs 
any  mal-adminiftrations  of  juftice  (n) ;  or  the  chief  juftice 
in  eyre  may  adjourn  any  matter  of  law  into  the  court  of  king's 
bench  (o).  Thefe  juftices  in  eyre  were  inftituted  by  king 
Henry  II.  J.  D.  1184  (p) ;  and  their  courts  were  formerly 
very  regularly  held  :  but  the  laft  court  of  juflice-feat  of  any 
note  was  that  holden  in  the  reign  of  Charles. I.  before  the 
earl  of  Holland  ;  the  rigorous  proceedings  at  which  are  re- 
ported by  fir  William  Jones.  After  the  reftoration  another 
was  held,  pro  forma  only,  before  the  earl  of  Oxford  (q) ;  but 
fince  the  aera  of  the  revolution  in  1688,  the  foreft-laws  have 
fallen  into  total  difufe,  to  the  great  advantage  of  the  fubjedl. 

II.  A  SECOND  fpecies  of  private  courts,  is  that  of  com- 
miffioners  oifewers.  This  is  a  temporary  tribunal,  erefled 
by  virtue  of  a  commiffion  under  the  great  feal;  which  for- 
merly ufed  to  be  granted  pro  re  nata  at  the  pleafure  of  the 
crown  (r),  but  now  at  the  difcretion  and  nomination  of  the 
lord  chancellor,  lord  treafurer,  and  chief  juftices,  purfuant 
to  the  ftatute  23  Hen.  VIII.  c.  5.  Their  jurifdidion  is  to 
overlook  the  repairs  of  fea  -  banks  and  fea  -  walls  ;  and  the 
cleanfing  rivers,  public  ftreams,  ditches,  and  other  conduits, 
whereby  any  waters  are  carried  off:  and  is  confined  to  fuch 
county  or  particular  diftrift  as  the  commiffion  fhall  exprefsly 
name.  The  commiffioners  are  a  court  of  record,  and  may 
fine  and  imprifon  for  contempts  (s)  \  and  in  the  execution  of 
their  duty  may  proceed  by  jury,  or  upon  their  own  view,  and 
may  take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 

(1)  Stat.  I.  Edw.  III.  c.  8.  7.  Ric.  II.         (p)  Hoveden. 

•  4-  (q)  North's  Ufe  of  Lord  Guildfori, 

(m)  4liift,  31  J.  4j, 
(n)  Ibid.  igy.  (r)  F.  N.  B.  113. 

(p)  Ihtd.xsj,  (s)  1  Sid.  I4J. 

guard 


74  Private  Book  III. 

guard  and  confer vation  of  the  fewers  within  their  commiflion, 
either  according;  to  the  laws  and  cuftoms  of  Romney-marfh 
(t),  or  orhervvife  at  their  own  difcretion.  They  may  alfo 
aflefs  fuch  rates,  or  fcots,  upon  the  owners  of  lands  within 
their  diflri6l,  as  they  fhnll  judge  neceflary  :  and,  if  any  per- 
fon  refufes  to  pay  them,  the  commiflioners  may  levy  the  fame 
bydiftrefs  of  his  goods  and  chattels;  or  they  may,  by  ftatute 
23  Hen,  VIII.  c.  5.  fell  his  freehold  lands,  (and  by  the  7  Ann. 
c.  10.  his  copyhold  alfo)  In  order  to  pay  fuch  fcots  or  aflefT- 
ments :  but  their  conduct  is  under  the  control  of  the  court 
of  king's  bench,  which  will  prevent  or  punifh  any  illcgalor 
tyrannical  proceedings  (u).  And  yet  in  the  reign  of  king 
J^ones  I.  (8  Nov.  1616.)  the  privy  council  took  upon  them  to 
order,  that  no  action  or  complaint  fhould  be  profecuted  againft 
the  commiflioners,  unlefs  before  that  board  ;  and  committed 
feveral  to  prifon  who  had  brought  fuch  a£lions  at  common  law 
till  they  fiiould  releafe  the  fame  ;  and  one  of  the  reafons  for 
difcharging  Sir  Edward  Coke  from  his  ofHce  of  lord  chief 
juftice  was  for  countenancing  thofe  proceedings  (v).  The 
pretence  for  which  arbitrary  meafures  was  no  other  than  the 
tyrant's  plea  (w),  of  the  neccjfiiy  ox  unlimited  powers  in  works 
pf  evident  utility  to  the  public,  "  the  fupreme  reafon  above 
**  all  reafons,  which  is  the  falvation  of  the  king's  lands  and 
**  people,"  But  now  it  is  clearly  held,  that  this  (as  well  as  all 
other  inferior  jurifdi£lions)  is  fubje61:  to  thedifcretionary  coer- 
cion of  his  majcfly's  court  of  king's  bench  (x). 

Ill,  The  court  oi policies  of  ajfu ranee ^  when  fubfifting,  is 
created  in  purfuance  of  the  ftatute  43  Eliz.  c.  li.  which  re- 
cites the  immemorial  ufage  of  policies  of  affurance,  **  by 
**  means  whereof  it  cometh  to  pafs,  upon  the  lofs  or  perifla- 

(t)  Romney-marfh,  in  the  county  of  in  England  may  receive  light  and  di 

Kent,    a  tra<ft   containing  i.}.ooo    acres,  region.      (4  Inft.  17<S.) 

is  governed  by  certain  anticnt  and  eqiii-  (u)   Cro.  Jac.  335. 

table  laws  of  fewers,  compofed  by  Plen-  (v)  Moor.  8ij,  8i(S.  See  page  J. 

ry  dc   Bathe,    a  venerable  judge  in   the  (w)  Milt,  parad.  loft.  iv.  393- 

reign  of  king  Henry  the  third  ;    from  (>.)   i  Vent.  66:     Salk  146. 
which  laws  all  commiHioners  of  fevers 

«f  ig 
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«<  ing  of  any  (hip,   there  followeth  not  the  undoing  of  any 
«  ma«,   but  thelofs  lighteth  rather  eafily  upon  many,  than 
««  heavy  upon  few,  and  rather  upon  them  that  adventure  not, 
"  than  upon  thofe  that  do  adventure  ;  whereby  ali  merchants, 
«*  efpccially  thofe  of  the  younger  fort,  are  allured  to  venture 
«  more  willingly  and  more  freely :   and  that  heretofore  fuch 
«  aflurers  had  ufed  to  ftand  fo  juftly  and  precifcly  upon  their 
«*  credits,   as  few  or  no  controverfies  had  arifen  thereupon  ; 
"  and  if  any  had  grown,  the  fame  had  from  time  to  time  been 
"  ended  and  ordered  by  certain  grave  and  difcreet  merchants 
"appointed  by  the  lord  mayor  of  the  city  of  London ;   as 
"  men  by  reafon  of  their  experience  fitted  to  underftand  and 
«  fpeedily  decide  thofe  caufes  :"  but  that  of  late  years  divers 
perfons  had  withdrawn  themfelves  from  that  courfe  of  arbi- 
tration, and  had  driven  the  afTured  to  bring  feparate  aftions 
at  law  againft  each  affurer  :    it  therefore  enables  the  lord 
chancellor  yearly  to  grant  a  (landing  commiffion  to  the  judge 
of  the  admiralty,  the  recorder  of  London,  two  do£tors  of  the 
civil  law,  two  common  lawyers,  and  eight  merchants  ;  any 
three  of  which,  one  being  a  civilian  or  a  barrifter,  are  there- 
by, and  by  the  ftatute  13  &  14  Car.  IL  c.  23.  empowered  to 
determine  in  a  fummary  way  all  caufes  concerning  policies  of 
aflurance  in  London,  with  an  appeal  (by  way  of  bill)  to  the 
court  of  chancery.     But  the  jurifdiftion  being  fomewhat  de- 
feftive,  as  extending  only  to  London,  and  to  no  other  affu- 
rances  but  thofe  on  merchandize  (y),  and  to  fuits  brought  by 
the  aflured  only,  and  not  by  the  infurers  (z),  no  fuch  com- 
miffion has  of  late  years  iffued  :  but  infurance  caufes  are  now 
ufually  determined  by  the  verdift  of  a  jury  of  merchants,  and 
the  opinion  of  the  judges  in  cafe  of  any  legal  doubts;  where- 
by the  decifion  is  more  fpeedy,  fatisfa£lory,  and  final:   tho' 
it  is  to  be  wiflied,  that  fome  of  the  parliamentary  powers  in- 
vefted  in  thefe  cominiffioners,  efpecially  for  the  examination 
of  witneffes,  either  beyond  the  feas,  or  fpeedily  going  out  of 
the  kingdom  (a),  could  at  prefent  be  adopted  by  the  courtsof 
"Weftminfter  hall,  without  requiring  the  confent  of  parties. 

(y)  Styl.  i<J(J.  (a)  Stat.  ij&i+Car.  Il.C.iJ.fca.  3&4- 

(z)  I  Show,  30<». 
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,^'Y'  "^"^  """'■'  °^'^'  '""r/halfea,  and  the  palace  court  at 
Weftminfter,  though  two  diftina  courts,  ars  frequently  con:^ 
founded  together.  The  former  .tr.s  originally  holden  before 
the  fteward  and  marftal  of  the  king's  houfe,  and  was  infti- 
tuted  to  aJminifter  juft.ce  between  the  king's  domeftic  fer- 

ItZl  •\"J^"'' ,"■>'"  "«  ^^  <<"""  into  other  courts,  and 
.hereby  the  k.ng  lofe  their  fervice  (b).  It  was  formerl  held 
.n,  tho  not  a  part  of,  the  aula  regis  (c) ;  and,  when  that  was 
fubd,v.ded,  rematned  adHlinft  jurifdiftion,  holding  plea  of 
a»  trefpafles  con,n„tted  within  the  verge  of  the  courl  where 
only  one  of  the  part.es  is  in  the  king's  domeftic  fervice,  (in 

uy.)  and  of  all  debts,  con.raas,  and  covenants,  where  both 
of  the  contraatng  parties  belong  to  the  royal  houfhold  ;  and 
.he„  t  e  .n,ueft  Ibali  be  co.pofed  of  nren  of  the  honfto  d 
an  e  f','.,  ^^  ""  "?^°'  '^  J^^"'  "•  ■•  c  3-  (in  affirm- 
refpea  e'  t?rr™  '7'  '''*  "■=  ''^^e  of  the  court  in  this 
fide  fe  1  ;  '"^'r  "''"  """''  '''  "''"«'=  P'-^  of  - 

u  fd.a,on  of  the  chief  jufticiary.  no  writ  of  erro  lay  from 
n  (hough  a  court  of  record)  to  the  king's  bend,,  but  only  to 
parban,ent(g).ti,l  the  ffatutes  of  5  Ed.  III.  c.  ..  and  ,o£d.ni! 

folotth:  ,^"'""1-""  ''-»^  -bulatory,  and  oblig  d    o 

thehoufltod,  aa.ons  were  frequently  difcominued(h).  and 
oubts  ha™     arifen  as  to  the  extent  of  iis  jurifdi^   '„     ' 

tent'  ^rea  7      '"        '"""'  '""  °'  "'^  ^^■^"'  '^  '''  '^""^   - 
tent   ereaed  a  new  court  of  record,  called  the  curUpalJtii, 

or  j.^/.„  court,  to  be  held  before  the  fteward  of  the  houflroki 

(b)   I  Bulftr.  z,,.  .      .      ,.^ 

(0  Flet.  l.^.  c  i  1°  ,  '^  diftance  of   three  miles,    three 

(d)  -^'■/ir.y;</>.  a,T/.  iSEd*-  I  r  ^^^ong^.  three  acres,  nine  feet,  nine 
Stat.  5  Edw.  ll/c  ;;  /^eX"  m%>'  P  "^^  '"^  "'f  barley-corns;  as  ap- 
a.  C.  1.                                 •^'^'^-  ^"-  '^^  P^ai-s  from   a  fra£.ment  of  the  UxtW 

(e)  t  Inft.  548.  Kofvifn  cited  in  Dr.  Hickes's  dijPrtat. 


t  and 


Ch.  6.  Wrongs.  J^, 

and  knight  marflial,  and  the  fteward  of  the  court,  or  his  de- 
puty ;  with  jurlfdiaion  to  hold  plea  of  all  manner  of  perfonal 
aaions  whatfoever,  which  flvall  ari^'e  between  any  parties  with- 
in twelve  miles  of  his  mnje(t>'s  palace  at  Wuitehall  {I).  The 
court  is  now  held  once  a- week,  together  with  the  antient 
court  of  raarcbalfca,  in  the  borough  of  Soufhwaik:  and  a 
writ  of  error  lies  from  thcnc;  t(;  the  court  of  king's  bench. 
But,  if  the  caufe  is  of  any  confulerable  confeqncnce,  it  is  u- 
fually  removed  on  its  firll;  commencement,  together  with  the 
cuflody  of  the  defendent,  ei.her  into  the  king's  bench,  or 
common  pleas,  by  a  vi'rit  of  habeas  corpus  cum  caufa  :  and 
the  inferior  bufinefs  of  the  court  hath  of  late  years  been 
much  reduced,  by  the  new  courts  of  confcicnce  erected  in 
the  environs  of  London  ;  in  confukration  of  which  the  four 
counfel  belonging  to  thefe  courts  had  falaries  granted  them 
for  their  lives  by  the  ftatute  23  Geo.  IT.  c.  27. 

V.  A  FIFTH  fpecies  of  private  courts  of  a  limited,  though 
extenfive  jurifdidion,  are  thofe  of  the  principality  of  Wales; 
which  upon  its  thorough  reduction,  and  the  fettling  of  its 
polity  in  the  reign  of  Henry  the  eighth  (1),  were  eredied  all 
over  the  country;  principally  by  the  flatute  34  &  35  Hen. 
VIII.  c.  26.  though  much  had  before  been  done,  and  the 
way  prepared  by  the  ftatute  of  Wales,  12  Edw.  I.  and  other 
ftatutes.  By  the  ftatute  of  Henry  the  eighth  before  men- 
tioned, courts-baron,  hundred,  and  county  courts  are  there 
eftablifhcd  as  in  England.  A  feffion  is  alfo  to  be  held  twice 
in  every  year  in  each  county,  by  judges  appointed  by  the  king, 
to  be  called  the  great  fefTions  of  the  feveral  counties  in  Wales: 
in  which  all  pleas  of  real  and  perfonal  adlions  fhall  be  held, 
with  the  fame  form  of  procefs,  and  in  as  ample  a  manner,  as 
in  the  court  of  common  pleas  at  Weflminfter :  and  writs  of 
error  fhall  lie  from  judgments  therein  (it  being  a  court  of  re- 
cord) to  the  court  of  king's  bench  at  Weflminfter.  But  the  or- 
dinary original  writs,  or  procefs  of  the  king's  courts  at  Weft- 
minfter,  do  not  run  into  the  principality  of  Wales  (m) ;  though 


(k)  I  Sid.  180.  Salk.  439,  (m)  j  Roll.  Rep.  141. 

(1)  See  vol.  I.  introd.  feft.  4. 


procefs 


78  Private  Book  III. 

procefs  of  execution  does  (n)  :  as  do  alfo  all  prerogative  writs, 
as  writs  of  certiorari^  quo  miniiSy  mandamus^  and  the  like  (o). 
And  even  in  caufes  between  fubje£t  and  fubjedl,  to  prevent 
injuftice  tbrough  family- factions  and  prejudices,  it  is  held 
lawful  (in  caufes  of  freehold  at  leaft,  if  not  in  all  others)  to 
bring  an  a£lion  in  the  Englilh  courts,  and  try  the  fame  in  the 
next  Englifli  county  adjoining  to  that  part  of  Wales  where 
the  caufe  arifes  (p). 

VI.  The  court  of  the  duchy  chamber  of  Lancafter  is  a- 
nother  fpecial  jurifdi£lion,  held  before  the  chancellor  of  the 
duchy  or  his  deputy,  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  ot  Lancafter 
(q) :  which  is  a  thing  very  difl:in£l  fiom  the  county  palatine, 
and  comprizes  much  territory  which  lies  at  a  vail  diitance 
from  it;  as  particularly  a  very  large  diltrittfurroundedby  the 
city  of  Wellminfter.  The  proceedings  in  this  court  are  the 
fame  as  on  the  equity  fide  in  the  courts  of  exchequer  and 
chancery  (r) ;  fo  that  it  feems  not  to  be  a  court  of  record  :  and 
indeed  it  has  been  holden,  thatthofe  courts  have  a  concurrent 
jurifdi£lion  with  the  duchy  court,  and  may  take  cognizance 
of  the  fame  caufes  (s). 

VII.  Another  fpecies  of  private  courts,  which  are  of  a 
limited  local  jurifdi6lion,  and  have  at  the  fame  time  an  ex- 
clufive  cognizance  of  pleas,  in  matters  both  of  law  and  equity 
(t),  are  thofe  which  appertain  to  the  counties  palatine  of 
Chefter,  Lancafter,  and  Durham,  and  the  royal  franchife 
of  Ely  (u).  In  all  thefe,  as  in  the  principality  of  Wales, 
the  king's  ordinary  writs,  iffuing  under  the  great  feal  out 
of  chancery,  do  not  run ;  that  is,  they  are  of  no  force. 
For,  as  originally  zWjura  regalia  were  granted  to  the  lords  of 
thefe  counties  palatine,  they  had  of  courfe  the  fole  admini- 
ftrationofjuftice,  by  their  own  judges  appointed  bythemfelves, 
and  not  by  the  crown.     It  would  therefore  be  incongruous 

(n)  a  Bulfl.    156.      X   Saund.  153.         (r)  4  Inft.  zo6. 

Raym.  106.  (s)  i  Chan.  Rep.  55.     Toth.  14J. 

(o)  Cro.  Jac.  484.  Hardr.  171. 

(p)  Vaugh.  413.     Hardr.  (55.  (t)  4  Inft.z13.118,  Finch.  R.  451. 

(q)  Hob.  77.    a  Lev.  14.  (u)  See  vol.  I.  introd ./^ ff .  4- 

for 
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for  the  king  to  fend  his  writ  to  direiSt  the  judge  of  another's 
court  in  what  manner  to  adminifterjuftice between  thefuitcrs. 
But,  when  the  privileges  of  thefe  counties  palatine  and  fran- 
chifes  were  abridged  by  (latute  27  Hen.  Vill.  c.  24.  it  was  al- 
fo  ena£led,  that  all  writs  and  procefs  fliould  be  made  in  the 
king's  nime,  but  fhould  be  tt'Jfc'd  or  witnclfcd  in  the  name  of 
the  owner  of  the  franchife.  Wherefore  all  writs,  whereon 
adiions  are  founded,  and  which  have  current  authority  here, 
mufl  be  under  the  feal  of  the  rei'pedive  franchifes  ;  thfi  two 
former  of  which  are  now  annexed  to  the  crown,  and  the 
latter  under  the  government  of  their  fevcral  bilhons.  And 
the  judges  of  aifize,  who  fit  therein,  fit  by  virtue  of  a  fpecial 
comniiflion  from  the  owners  of  the  feveral  iVancliifes,  and 
under  the  ftal  thereof;  and  not  by  the  ufiial  comniiilion  un- 
der the  great  feal  of  England.  Hither  alfo  may  be  referred 
the  courts  of  the  cinque  porfs,  or  five  moil  important  havens, 
as  they  formerly  were  elfeemed,  in  the  kingdom;  viz. 
Dover,  Sandwich,  Romney,  Haftings,  and  Hythe;  to  which 
Winchelfea  and  Rye  have  been  fince  added  :  which  have  al- 
fo fimilar  franchifes  in  many  refpecEls  (w)  with  the  counties 
palatine,  and  particularly  an  exclufive  jurifdidlion  (before  the 
mayor  and  jurats  of  the  ports)  in  which  exclufive  jurifdicliou 
the  king's  ordinary  writ  does  not  run.  A  writ  of  error  lies 
from  the  mayor  and  jurats  of  each  port  to  the  lord  warden  of 
\hQ  cinque  ports )  in  his  court  of  Shepway ;  and  from  the 
court  of  Shep-way  to  the  king's  bench  (x).  And  fo  too  a  writ 
of  error  lies  from  all  the  other  jurifdiclions  to  the  fame  fu- 
preme  court  of  judicature  (y),  as  an  enfign  of  fuperiority  re- 
ferved  to  the  crown  at  the  original  creation  of  the  franchifes. 
And  all  prerogative  writs  (as  ihofe  of  habeas  corpus^  prohibi- 
tion, certiorari,  and  mandamus)  may  i  flue  for  the  fa  mere  afon 
to  all  thefe  exempt  jurifdidions  (z) ;  becaufe  the  privilege, 
that  the  king's  writ  runs  not,  muft  be  intended  between  party 
and  party,  for  there  can  be  no  fuch  privilege  againft  the  king  (a). 

(w)   I  Sid.  1(55.  vis.  6z.  4.  Inft.  38.  114.  xi8. 
(x)  Jenk.  71.  Dyverfile  des  courts.         (z)   i  Sid.  gz. 
t.  hank  U  rty.  i  Sid.  355,  (a)  Cio.  Jac.  543. 

(y)  Bro.  Ahr.  t.  error.  74.  loi.  Da- 

VIII.  The 


8o  Private  Book  III. 

VIII.  The  ftannary  courts  in  Devonfliire  and  Cornwall, 
for  the  adminlftration  of  juftice  among  the  tinners  therein, 
are  alfo  courts  of  record,  but  of  the  fame  private  and  exclu- 
five  nature.  They  are  held  before  the  lord  warden  and  his  iub- 
ftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in  the 
tin  mines  there,  to  fue  and  be  fued  only  in  their  own  courts, 
that  they  may  not  be  drawn  from  their  bufinefs,  which  is 
highly  profitable  to  the  public,  by  attending  their  law  fuits 
in  other  courts  (b).  The  privileges  of  the  tinners  are  con- 
firmed by  a  charter,  33  Edw.  I.  and  fully  expounded  by  a 
private  ftatute,  50  Edw.  III.  which  (c)  has  fince  been  ex- 
plained by  a  public  aft,  16  Car.  I.  c.  15.  What  relates  to 
our  prefent  purpofe,  is  only  this;  that  all  tinners  and  la- 
bourers in  and  about  the  ftannaries,  fliall,  during  the  time  of 
their  working  therein  bona  jide^  be  privileged  from  fuits  of 
other  courts,  and  be  only  impleaded  in  the  (tannary  court  in 
all  matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weftminfter- 
ball  i  as  was  agreed  by  all  the  judges  (d)  in  4  Jac.  I.  But 
an  appeal  lies  from  the  fteward  of  the  court  to  the  under- 
warden;  and  from  him  to  the  lord-warden  ;  and  thence  to 
the  privy  council  of  the  prince  of  Wales,  as  duke  of  Corn- 
wal  (e),  when  he  hath  had  livery  or  inveftiture  of  the 
fame  (f).  And  from  thence  the  appeal  lies  to  the  king  him' 
felf,  in  the  laft  refort  (g). 

IX.  The  feveral  courts  within  the  city  of  London  (h),and 
other  cities,  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prefcription,  charter,  or  a£l  of  parliament,  are 
alfo  of  the  fame  private  and  limited  fpecies.     It  would  ex- 

(b)  4  Inft.  z3i.  of  error  lips  to  the  court  of  huftingi, 

(c)  See  this  at  length  in  4  Inft.  131.  before  the  mayor,  recorder,  and  Ihe- 

(d)  4  In  ft.  131.  riffs;  and  from  thence  to  juftices  ap- 

(e)  Ibid.  X 10.  pointed  by  the  king's  commifCon,  who 

(f)  3  Bulft.  183.  ufcd  to  fit  in  the  church  of  St  Martin 

(g)  Doderidge  hift.  of  Cornw.  54.  le  grand.  [F.  N.  B.  31.]  And  from  the 
(h)  The  chiefofthofe  in  London  are  judgment  of  thofe  juftices  a  writ  of 

the  perifs  courts,  holden  before  their     error  lies  immediately  to  the  houfe  of 
fteward  or  judge;    from  which  a  writ    lords. 
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ccetl  the  deHgn  and  compafs  of  our  piefent  Inquiries,  if  I  -vere 
to  enter  into  a  particular  detail  of  thefe,  and  to  examine  the 
nature  and  extent  of  their  feveral  jurifdi<flions.  It  may  in 
general  be  fufficicnt  to  fay,  that  ihey  arofe  originally  from 
the  favour  of  the  crown  to  thofe  particular  difl:ri£ls,  whereia 
we  find  them  ere6led,  upon  the  fame  principle  that  hundred- 
courts,  and  the  like,  were  eflablifhed ;  for  the  convenience  of 
the  inhabitants,  that  they  might  profecute  their  fuits,  and 
receive  juftice  at  home  :  that,  for  the  mod  part,  the  courts  at 
Weftminfter-hall  have  a  concurrent  jurifdiftion  with  thefe, 
or  elfe  a  fupeiintendency  over  them  (i) :  and  that  the  proceed- 
ings, in  thefe  fpecial  courts,  ought  to  be  according  to  the 
courfe  of  the  common  law,  unlefs  otherwife  ordered  by  par- 
liament J  for  though  the  king  may  ere£t  new  courts,  yet  he 
cannot  alter  the  eftabliftied  courfe  of  law. 

But  there  is  one  fpecies  of  courts,  conftitutcd  by  a£l  of 
parliament,  in  the  city  of  London  and  other  trading  and  po- 
pulous diftrifts,  which  in  its  proceedings  fo  varies  from  the 
courfe  of  the  common  law,  that  it  may  deferve  a  more  parti- 
cular confiderarion  :  I  mean  the  courts  of  requefts,  or  courts 
of  confcience,  for  the  recovery  of  fmall  debts.  The  firft  o£ 
thefe  was  eftabliflied  in  London,  fo  early  as  the  reign  of  Hen- 
ry the  eighth,  by  an  aft  of  their  common  council ;  whicli 
however  was  certainly  infufRcient  for  that  purpofe  and  illegal, 
till  confirmed  by  ftatute  3  Jac.  Lc.  15.  which  has  fince  been 
explained  and  amended  by  ftatute  14  Geo.  IL  c.  10.  The 
conflitution  is  this  :  two  aldermen,  and  four  commoners,  fit 
twice  a  week  to  hear  all  caufesofdebt  not  exceeding  the  va- 
lue of  forty  {hillings ;  which  they  examine  in  a  fummary 
way,  by  the  oath  of  the  parties  or  other  witnefl'es,  and  make 
fuch  order  therein  as  is  confonant  to  equity  and  good  confci- 
ence. The  time  and  expence  of  obtaining  this  fummary  re- 
drefs  are  very  inconfiderable,  which  make  it  a  great  benefit  to 
trade;  and  thereupon  divers  trading  towns  and  other  diftricts 
have  obtained  a6ts  of  parliament,  for  eftabliihing  in  them 
courts  of  confcience  upon  nearly  the  fame  plan  as  that  in  the 
city  of  London. 

(i)  Salk.  T44.  jijj. 
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The  anxious  defire  that  has  been  fhewn  to  obtain  thefc 
feveral  a£ls,  proves  clearly,  that  the  nation  in  general  is  truly 
fenfible  of  the  great  inconvenience  arifing  from  the  difufe  of 
the  antient  county  and  hundred-court?-,  wherein  caufes  of  this 
fmall  value  were  always  formerly  decided,  with  very  little 
trouble  and  expence  to  the  parties.  But  it  is  to  be  feared, 
that  the  general  remedy  which  of  late  hath  been  principally 
applied  to  this  inconvenience,  (the  eredling  thefe  new  jurif- 
didions)  may  itfclf  be  attended  in  time  with  very  ill  eonfe- 
quences :  as  the  method  of  proceeding  therein  is  entirely  in 
derogation  of  the  common  law  ;  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  (landing  commiflion- 
ers  ;  and  as  the  difufe  of  the  trial  by  jury  may  tend  to  eftrange 
the  minds  of  the  people  from  that  valuable  prerogative  of 
Engliflimen,  which  has  already  been  more  than  fufficiently 
excluded  in  many  inftances.  How  much  rather  is  it  to  be 
wifhed,  that  the  proceedings  in  the  county  and  hundred- 
courts  could  again  be  revived,  without  burthening  the  free- 
holders with  too  frequent  and  tedious  attendances  ;  and  at  the 
fame  time  removing  the  delays  that  have  infenfibly  crept  into 
their  proceedings,  and  the  power  that  either  party  have  of 
transferring  at  pleafure  their  fuits  to  the  courts  at  Weftmin- 
iler !  And  we  may  with  fatisfadlion  obferve,  that  this  expe- 
riment has  been  actually  tried,  and  has  fucceeded  in  the  po- 
pulous county  of  Middlefex  ;  which  might  ferve  as  an  exam- 
ple for  others.  For  by  ftatute  23  Geo.  II.  c.  33.  it  is  enabl- 
ed, I,  That  a  fpecial  county-court  fhall  be  held  at  leaft  once 
a  month  in  every  hundred  of  the  county  of  Middlefex,  by  the 
county-clerk.  2.  That  twelve  freeholders  of  that  hundred, 
qualified  to  ferve  on  juries,  and  flruck  by  the  fherilF,  (liall  be 
fummoned  to  appear  at  fuch  court  by  rotation  ;  fo  as  none 
fliall  be  fummoned  oftener  than  once  a  year.  3.  That  in  all 
caufes,  not  exceeding  the  value  of  forty  fiiillings,  the  county- 
clerk  and  twelve  fuitors  fhall  proceed  in  a  fummary  way,  exa- 
mining the  parties  and  witneflTes  on  oath,  without  the  formal 
procefs  antiently  ufed  ;  and  (hall  make  fuch  order  therein  as 
they  (hall  judge  agreeable  to  confcienee.    4.  That  no  plaints 
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(hall  be  removed  out  of  this  court,  by  any  procefs  whatfoever; 
but  the  determination  herein  fhall  be  final.  5.  That  if  any 
a£l:ion  be  brought  in  any  of  the  fuperior  courts  againft  a  per- 
fon  refident  in  Middlefex,  for  a  debt  or  contradl,  upon  the  tri- 
al whereof  the  jury  (hall  find  lefs  than  40  y.  damages,  the 
plaintiff  fliall  recover  no  cofts,  but  fhall  pay  the  defendant 
double  cofts  ;  unlefs  upon  fome  fpecial  circumftances,  to  be 
certified  by  the  judge  who  tried  it.  6.  Laftly,  a  table  of  very 
moderate  fees  is  prefcibed  and  fet  down  in  the  a£l ;  which 
are  not  to  be  exceeded  upon  any  account  whatfoever.  This  is 
a  plan  entirely  agreeable  to  the  conftitution  and  genius  o£ 
the  nation  :  calculated  to  prevent  a  multitude  of  vexatious  ac- 
tions in  the  fuperior  courts,  and  at  the  fame  time  to  give  ho- 
neft  creditors  an  opportunity  of  recovering  fmall  fums ;  which 
now  they  are  frequently  deterred  from  by  the  expence  of  a  fuit 
at  law :  a  plan  which,  in  fliort,  wants  only  to  be  generally 
known,  in  order  to  its  univerfal  reception. 

X.  There  is  yet  another  fpecies  of  private  courts,  which  I 
muft  not  pafs  over  in  filence  :  viz.  the  chancellor's  courts  in 
the  two  univerfities  of  England.  Which  two  learned  bodies 
enjoy  the  fole  jurifdiclion,  in  exclufion  of  the  king's  courts, 
over  all  civil  adlions  and  fuits  whatfoever,  where  a  fcholar  or 
privileged  perfon  is  one  of  the  parties ;  excepting  in  fuch  ca- 
fes where  the  right  of  freehold  is  concerned.*  And  thefe,  by 
the  univerCty-charter,  they  arc  at  liberty  to  try  and  determine, 
either  according  to  the  common  law  of  the  land,  or  accord- 
ing to  their  own  local  cuftoms,  at  their  difcretion  :  which  has 
generally  led  them  to  carry  on  their  procefs  in  a  courfe  much 
conformed  to  the  civil  law,  for  raafons  fufficiently  explained 
in  a  former  volume  (k). 

These  privileges  were  granted,  that  the  ftudents  might  not 
be  diftradled  from  their  ftudies  by  legal  procefs  from  diftant 
courts,  and  other  forenfic  avocations.  And  privileges  of  this 
kind  are  of  very  high  antiquity,  being  generally  enjoyed  by  all 

(k)  Vol.  I.  Jntrod.  i.  feft, 
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foreign  univerfitles  as  well  as  our  own,  in  confequence  (I  ap- 
prehend) of  a  conftltutioa  of  the  emperor  Frederick,  J.  D. 
If  f8  (I).    But  as  to  England  in  particular,  the  oldell  charter 
that  I  have  feen,  containing  this  grant  to  the  univerfity  of 
Oxford,  was  28  Hen.  III.  A.  D.  1244.    And  the  fame  privi- 
leges were  confirmed  and  enlarged  by  almoft  every  fuceeed- 
jng  prince,  down  to  king  Henry  the  eighth  ;  in  the  four- 
teenth year  of  whofe  reign  the  largeft  and  moft  extenfive 
charter  of  all  was  granted.    One  fimilar  to  which  was  after- 
wards granted  to  Cambridge  in  the  third  year  of  queen  Eliza- 
beth.  BtJt  yet,  notwithftanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
law  of  the  land,  were  of  fo  high  a  nature,  that  they  were  held 
to  be  invalid  ;  for  though  the  king  might  ere£t  new  courts, 
yet  he  could  not  alter  the  courfe  of  law  by  his  letters  patent. 
Therefore,  in  the  reign  of  queen  Elizabeth,  an  zd  of  parlia- 
ment was  obtained  (m),  confirming  all  the  charters  of  the 
two  univerfitles,  and  thofe  of  14  Hen.  VIII.  and  3  Eliz.  by 
name.  Which  blejjed  a5I,  as  Sir  Edward  Coke  entitles  it  (n), 
eftablifhed  this  high  privilege,  without  any  doubt  or  oppofi-- 
tion  (o):  or,  as  Sir  Matthew  Hale  (p)  very  fully  exprefTes  the 
fenfe  of  the  common  law,  and  the  operation  of  the  a£t  of  par- 
liament, "  although  king  Henry  the  eighth,   14  A.  Rt/ui, 
**  granted  to  the  univerfity  a  liberal  charter  to  proceed  ac- 
*'  cording  to  the  ufe  of  the  univerfity;  viz.  by  a  courfe  much 
**  conformed  to  the  civil  law  ;  yet  that  charter  had  not  been 
*'  fufficient  to  have  warranted  fueh  proceedings  without  the- 
*'  help  of  an  zS:  of  parliament.     And  therefore  in  13  Eliz. 
*'  an  z€t  pafled,  whereby  that  charter  Avas  in  efFe£l  enacted  j 
"  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
**  law  procedure,  even  in  matters  that  are  of  themfelves  of 
**  common  law  cognizance,  where  either  of  the  parties  is  pri- 
«  vileged." 

(1)  Cod.  4  tit.  13.  (o)  Jenk.  Cent.  2.  pi.  83.  Cent.  3. 

(m)  13  Eliz.  c.  if.  pi.  33.  Hardr.  504.    Godbolt.  aoi. 

(n)4lnft.  ii7.  (p)  Hitt.C.  I.  33. 
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This  privilege,  fo  far  as  it  relates  to  civil  caufes,  is  exer- 
cifed  at  Oxford  in  the  chancellor's  court ;  the  judge  of  which 
is  the  vice-chancellor,  his  deputy,  or  afTeflbr.  From  his 
fentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gation ;  from  thence  to  other  delegates  of  the  houfe  of  con- 
vocation -y  and  if  they  all  three  concur  in  the  fame  fentence  it 
is  final,  at  leaft  by  the  ftatutes  of  the  univerfity  (q),  according 
to  the  rule  of  the  civil  lavsr  (r).  But,  if  there  be  any  dif- 
cordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
lies  in  the  laft  refort  to  judges  delegates,  appointed  by  the 
crovsrn  under  the  great  feal  in  chancery. 

I  HA  VE  now  gone  through  the  feveral  fpecies  of  private,  or 
fpecial  courts,  of  the  greateft  note  in  the  kingdom,  inftituted 
for  the  local  redrefs  of  private  wrongs  j  and  muft,  in  the  clofe 
of  all,  make  one  general  obfervation  from  fir  Edward  Coke; 
(s)lhat  thefe  particular  jurifdidlions,  derogating  from  the  ge- 
neral jurifdiftion  of  the  courts  of  common  law,  are  ever  taken 
flriclly,  and  Cannot  be  extended  farther  than  the  exprefs  let- 
ter of  their  privileges  will  moft  explicitly  warrant. 

fq)  Tit.  11,  fca.  19.  (s)  a  Inft.  584, 

(r)  Cod,  7.  7G.  I. 
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Chapter     the    seventh. 


Of  the  cognizance  of  PRIVATE  WRONGS. 


'lyCT'E  are  now  to  proceed  to  the  cognizance  of  private 
wrongs  ;  that  is,  to  confider  in  which  of  the  vaft 
variety  of  courts,  mentioned  in  the  three  preceding  chapters, 
every  poffible  injury  that  can  be  offered  to  a  man's  perfon  or 
property,  is  certain  of  meeting  with  redrefs. 

The  authority  of  the  feveral  courts  of  private  and  fpccial 
jurifdi£lion,  or  of  what  wrongs  fuch  courts  have  cognizance, 
was  neceffarily  remarked,  as  thofe  refpedlive  tribunals  were 
enumerated  j  and  therefore  need  not  be  here  again  repeated: 
which  will  confine  our  prefent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  jurif- 
di£lion.  And  the  order  in  which  I  fhall  purfue  this  inqui- 
ry, will  be  by  (hewing,  i.  What  a£tions  may  be  brought, 
or  what  injuries  remedied  in  the  ecclefiaftical  courts. 
2.  What  in  the  military.  3.  What  in  the  maritime.  And, 
4.  What  in  the  courts  of  common  law. 

And  withregard  to  the  three  firfl  of  thefe  particulars,  I  mufl 
beg  leave  not  fo  much  to  confider  what  hath  at  any  time  been 
claimed  or  i^Tttcnded  to  belong  to  their  jurifdi£lion,  by  the 
officers  and  judges  of  thofe  refpedive  courts  -,  but  what  the 
common  law  allows  and  permits  to  be  fo.  For  thefe  ec- 
centrical tribunals  (which  are  principally  guided  by  the  rules 
of  the  imperial  and  canon  lau's)  as  they  fubfift  and  are  ad- 
mitted in  England,  not  by  any  right  of  their  own  (a),  but 

(a)  Sec  vol.  I.  introd.  fcft.  i. 
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upon  bare  fufTerance  and  toleration  from  the  municipal  laws, 
muft  have  recourfe  to  the  laws  of  that  country  wherein  they 
are  thus  adopted,  to  be  informed  how  far  their  jurifdi£l:ion 
extends,  or  what  caufcs  are  permitted,  and  what  forbidden, 
to  be  diffcuffed  or  drawn  in  queftion  before  them.  It  mat- 
ters not  therefore  what  the  pandt<Sts  of  Juflinian,  or  the  de- 
cretals of  Gregory  have  ordained.  They  are  here  of  no 
more  intrinfic  authority  than  the  laws  of  Solon  and  Lycur- 
gas  :  curious,  perhaps,  for  their  antiquity,  refpedlable  for 
their  equity,  and  frequently  cf  admirable  ufe  in  illu- 
llrating  a  point  of  hiflory.  Nor  is  it  at  all  material  in  what 
light  other  nations  may  confitler  this  matter  of  jurifdiftion. 
Every  nation  mull  and  will  abide  by  its  own  municipal 
laws  :  which  various  accidents  confpire  to  render  different 
in  almoft  every  country  in  Europe.  We  permit  fome  kinds 
of  fuits  to  be  of  ecclefiaftical  cognizance,  which  other  na- 
tions have  referred  entirely  to  the  temporal  courts ;  as  con- 
cerning wills  and  fucceffions  to  inteftates,  chattels  :  and 
perhaps  we  may,  in  our  turn,  prohibit  them  from  interfe- 
ring in  fome  controverfies,  which  en  the  continent  may  be 
looked  upon  as  merely  fpiritual.  In  fliort,  the  common 
law  of  England  is  the  one  uniform  rule  to  determine  the 
jarifdi£tion  of  courts  :  and,  if  any  tribunals  whatfoever  at- 
tempt to  exceed  the  limits  fo  prefcribed  them,  the  king's 
courts  of  common  law  may  and  do  prohibit  them  j  and  in 
feme  cafes  punifli  their  judges  (b). 

Having  premifed  this  general  caution,  I  proceed  now  to 
confider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclefiaftical 
courts.  I  mean  fuch  as  are  offered  to  private  perfons  or  in- 
dividuals ;  which  are  cognizable  by  the  ecclefiaftical  court, 
not  for  reformation  of  the  offender  himfelf,  or  party  injuring^ 
(pro  falute  animae,  as  immoralities  in  general  are,  when 
unconnefted  with  private  injuries,)  but  fuch  as  are  there  to 
be  profecuted  for  the  fake  of  the  party  injured^  to  make  him 

(b)  Hal.  Hift.  C.  L.  c.  z. 
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a  fatlsfa^lion  and  redrefs  for  the  damage  which  he  has  fuf- 
talned.  And  thefe  I  fhall  reduce  under  the  three  general 
heads  ;  of  caufes  pecu?iiaryf  caufes  matrimonial,  and  caufes 
tejlamentarj. 

I.  Pecuniary  caufes,  cognizable  in  the  ecclefiaftical 
courts,  are  fuch  as  arife  either  from  the  withholding  ecclefia- 
ilical  dues,  or  the  doing  or  negle6ling  fome  acl  relating  to 
the  church,  whereby  fome  damage  acrues  to  the  plaintiff; 
i  towards  obtaining  a  fatisfadion  for  which  he  is  permitted  to 
anftitute  a  fuit  in  the  fpiritual  court. 

"On 

The  principal  of  thefe  is  the  fubtra£lion  or  withholding  of 
tithes  from  the  parfon  or  vicar,  whether  the  former  be  a  cler- 
gyman or  a  lay  appropriator  (c).  But  herein  a  diflindlion 
muft  be  taken  :  for  the  ecclefiaftical  courts  have  nojurifdidlion 
to  try  the  right  of  tithes,  unlefs  between  fpiritual  perfons  (d); 
hut  in  ordinary  cafes,  between  fpiritual  men  and  lay-men,  are 
only  to  compel  the  payment  of  them,  when  the  right  is  not 
difputed  (e).  By  the  ftatute,  or  rather  writ  (f )  of  circumfpeEle 
cigatis  (g),  it  is  declared,  that  the  court-chriftian  (hall  not  be 
prohibited  from  holding  plea,  "y?  reP^or  petat  verfus  pa- 
rochianbs  oblationes  et  decimas  debitas  et  confuetas  :"  lo  that 
if  any  difpute  arifes  whether  fuch  tithes  be  due  and  acciijtomedy 
this  cannot  be  determined  in  the  ecclefiaftical  court,  but  be- 
fore the  king's  courts  of  the  common  law ;  as  fuch  queftion 
afFe£ts  the  temporal  inheritance,  and  the  determination  muft: 
bind  the  real  property.  But  where  the  right  does  not  come 
into  queftion,  but  only  the/^c7,  whether  or  no  the  tithes  al- 
lowed to  be  due  be  really  fubtra£l:ed  or  withdrawn,  this  is  a 
tranfient  perfonal  injury,  for  which  the^remedy  may  properly 
be  had  in  the  fpiritual  court ;  viz.  the  recovery  of  the  tithes, 
or  their  equivalent.  By  flatute  2  &  3  Edw.  VI.  c.  13.  it  is 
ena£led,  that  if  any  perfon  {hall  carry  off  his  praedial  tithes 
{viz.  of  corn, hay,  or  the  like)  before  the  tenth  partis  dulyfet 

(c)  Stat.  3i  Hen.  VIII.  c.  7-  (f )  Sje  Barrington.  lao.     3  Pryn. 

(d)  a   Roll.  Abr.    309,    310.  Bio.     R,ec.   33(5.  * 

Abr.  t.  jurifdiB'wn.  85.  (g)   rj  Edw,    I.  (T.  4.   or  rather,  9 

(e)  *Inft.  3(54,  48P,  490.  Edw.  II.  ' 

forth  J 
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forth,  or  agreement  is  made  with  the  proprietor,  or  fhall  wil- 
lingly withdraw  his  tithes  of  the  fame,  or  (hall  flop  or  hinder 
the  proprietor  of  the  tithes,  or  his  deputy,  from  viewing  or 
carrying  them  away  ;  fuch  offender  (liall  pay  double  the  value 
of  the  tithes,  with  cofts,  to  be  recovered  before  the  ecclefia- 
ftical  judge,  according  to  the  king's  ecclefiaflical  laws.  By 
a  former  claufe  of  the  fame  flatute,  the  treble  value  of  the 
tithes,  fo  fubtra£led  or  withheld,  maybe  fuedfor  in  the  tem- 
poral courts,  which  is  equivalent  to  the  double  value  to  be 
lued  for  in  the  ecclefiaflical.  For  one  may  fue  for  and  re- 
cover in  the  ecclefiaflical  courts  the  tithes  themfclves,  or  a 
recompence  for  them,  by  the  antient  law  ;  to  which  the  fuit 
for  the  double  value  is  fuperadded  by  the  ftatute.  But  as  no 
fuit  lay. in  the  temporal  courts  for  the  fubtratlion  of  tithes 
themfelves,  therefore  the  flatute  gave  a  treble  forfeiture,  if 
fued  for  there  5  in  order  to  make  the  courfe  of  juftice  uniform, 
by  giving  the  fame  reparation  in  one  court  as  in  the  other  (h). 
However,  it  now  feldom  happens  that  tithes  are  fued  for  at 
all  in  the  fpiritual  court;  for  if  the  defendant  pleads  any 
cuflom,  modusy  compofition,  or  other  matter  v/hereby  the  right 
of  tithing  is  called  in  queftion,  this  takes  it  out  of  the  jurif- 
di£lion  of  the  ecclefiaflical  judges  ;  for  the  law  will  notfufFer 
the  exillence  of  fuch  a  right  to  be  decided  by  the  fentence  of 
any  fingle,  much  lefs  an  ecclefiaflical,  judge ;  without  the 
verdi£l  of  a  jury.  But  a  more  fummary  method  than  either 
of  recovering  fmall  tithes  under  the  value  of  40  s.  is  given  bv 
ftatute  7  &  8  W.  III.  c.  6.  by  complaint  to  two  jullices  of  the 
peace:  and,  by  another  flatute  of  the  fame  year  (i),  the  fame 
remedy  is  extended  to  all  tithes  withheld  by  quakers  underths 
value  of  ten  pounds. 

Akother  pecuniary  injury,  cognizable  in  the  fpiritual 
courts,  is  the  7ion-paynient  of  other  ecclefiaflical  dues  to  the 
clergy  -,  as  penfions,  mortuaries,  compofitions,  offerings,  and 
whatfoever  falls  under  the  denomination  of  furplice-fees,  for 
marriages  or  other  miniflerial  oiEces  of  the  church:  all  which 
injuries  are  redrefTed  by  a  decree  for  their  adlual  payment. 

(h)  a  Infl.  ijo.  (i)  c.  34. 

Be  fides 
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Befides  which,  all  offerings,  oblations,  and  obventions,  not 
exceeding  the  value  of  40  s.  may  be  recovered  in  a  fummary 
way,  before  two  juftices  of  the  peace  (i).  But  care  muft  be 
taken  that  thefe  are  real  and  not  imaginary  dues ;  for,  if  they 
be  contrary  to  the  common  law,  a  prohibition  will  iffue  out 
of  the  temporal  courts  to  flop  all  fuits  concerning  them.  As 
■where  a  fee  was  demanded  by  the  minifter  of  the  parifli  for 
the  baptifm  of  a  child,  which  was  adminiftred  in  another 
place  (k) ;  this,  however  authorifed  by  the  canon,  is  con- 
trary to  common  right ;  for  of  common  right  no  fee  is  due 
to  the  minifter  even  for  performing  fuch  branches  of  his  duty, 
and  it  can  only  be  fupported  by  a  fpecial  cuftom  (1)  j  but  no 
cuftom  can  fupport  the  demand  of  a  fee  without  performing 
them  at  all. 

For  fi^cs  alfo,  fettled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclefiaftical  courts,  a  fuit  will  lie  therein:  but 
not  if  the  right  of  the  fees  is  at  all  difputable  -,  for  then  it  muft 
be  decided  at  the  common  law  (m).  It  is  alfo  faid,  that  if  a 
curate  be  licenfed,  and  his  falary  appointed  by  the  biftiop, 
and  he  be  not  paid,  the  curate  hath  a  remedy  in  the  ecclefi- 
aftical court  (n) :  but  if  he  be  not  licenfed,  or  hath  no  fuch 
falary  appointed,  or  hath  made  a  fpecial  agreement  with  the 
re£lor,  he  muft  fue  for  a  fatisfadion  at  common  law  (o)  j  ei- 
ther by  proving  fuch  fpecial  agreement,  or  elfe  by  leaving  it 
to  a  jury  to  give  damages  upon  a  quantum  meruit^  that  is,  in 
confideratlon  of  what  he  reafonably  defervedin  proportion  t© 
the  fervice  performed. 

Under  this  head  of  pecuniary  injuries  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation;  dilapidations,  and  neglect  of 
repairing  the  church  and  things  thereunto  belonging;  for  whick 
fatisfadion  may  be  fued  for  in  the  ecclefiaftical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any  right 

fi)  Stat.  7  and  8  W.  III.  c.  6.  (m)  i  Vcntr.  i«5j. 

(k)  Sa!k.  331.  (")  '  ^"^"-  <="^-  ^''*'  '♦38- 

(1)  Ibid.  334.     Lord  Raym.    4J0.        (o)  i  Freem.  70. 

'''''   ^•"^•"-  thereunto, 
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thereunto,  but  under  a  pretended  title.     It  is  remedied  by  a 
decree  to  account  for  the  profits  fo  taken.     This  injury,  when 
the  jus  patrmatitSy  or  right  of  advowfon,  doth  not  come  in  de- 
bate, is  cognizable  in  the  fpiritual  court:  as  if  a  patron  firft 
prefents  A  to  a  benefice,  who  is  inftituted  and  induced  there- 
to :  and  then,  upon  pretence  of  a  vacancy,   the  fame  patron 
prefents  B  to  the  fame  living,   and  he  alfo  obtains  infti'ution 
and  indudlon.     Now  if  A  difputes  the  fa£i:  of  the  vacancy, 
then  that  clerk  who  is  kept  out  of  the  profits  of  the  living, 
which  ever  it  be,  may  fue  the  other  in  the  fpiritual  court  for 
fpoliation,  or  taking  the  profits  of  his  benefice.     And  it  (hall 
there  be  tried,  whether  the  living  were,  or  were  not,  vacant; 
upon  which  the  validity  of  thefecond  clerk's  pretenfions  muffc 
depend  (o).     But  if  the  right  of  patronage  comes  at  all  into 
difpute,  as  if  one  patron  prefented  A,   and  another  patron 
prefented  B,  there  the  ecclefiaftical  court  hath  no  cognizance, 
provided  the  tithes  fued  for  amount  to  a  fourth   part  of  the 
value  of  the  living,  but  may  be  prohibited  at  the  inftanca  of 
the  patron  by  the  king's  writ  of  indicavit  (p).     So  alfo,  if  a 
clerk,  without  any  colour  of  title,   eje6ls  another  from  his 
parfonage,   this  injury  mud  be    redrefled  in  the  temporal 
courts  :  for  it  depends  upon  no  queftion  determinable  by  the 
fpiritual  law,  (as  plurality  of  benefices  or  no  plurality,  va- 
cancy, or  no  vancancy)  but  is  merely  a  civil  injury. 

For  dilapidations i  which  are  a  kind  of  ecclefiaftical  waftc, 
either  voluntary,  by  pulling  down  ;  or  permiflive,  by  fufFering 
the  chancel,  parfonage -houfe,  and  other  buildings  thereunto 
belonging,  to  decay ;  an  adion  alfo  lies,  either  in  the  fpiri- 
tual court  by  the  canon  law,  or  in  the  courts  of  common 
law  (q) ;  and  it  may  be  brought  by  the  fucceflbr  againft  the 
predecefTor,  if  living,  or,  if  dead,  then  againft  his  executors. 
It  is  alfo  faid  to  be  good  caufe  of  deprivation,  if  the  bifhop, 
parfon,  vicar,  or  other  ecclefiaftical  perfon,  dilapidates  the 
buildings,  or  cuts  down  timber  growing  on  the  patrimony  of 

(o)  F.  N.  B.  35.  F.  N.  B,  45. 

(p)  GrcumfpeBe  awaits:     1 3    Edw.  (q)  Cart.  1*4.  3LCV.  a68. 

I.  ft.  4.  ^lic.  Ckri.    9  Ed w,  II .  c.  2 . 

the 
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the  church,  unlefs  for  neceflary  repairs  (r) :  and  that  a  writ 
of  prohibition  will  alfo  lie  againft  him  in  the  courts  of  com- 
mon law  (f).  By  ftatute  13  Eliz.  c.  10.  if  any  fpiritual  per- 
fon  makes  over  or  alienates  his  goods  with  intent  to  defeat 
his  fucceflbrs  of  their  remedy  for  dilapidations,  the  fucceflbr 
fliall  have  fuch  remedy  againft  the  alienee,  in  the  ecclefiafti- 
cal  court,  as  if  he  were  the  executor  of  his  predeceilbr.  And 
by  ftatute  14  Eliz.  c.  11.  all  money  recovered  for  dilapida- 
tions fhall  within  two  years  be  employed  upon  the  buildings, 
in  refpeil  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  church- 
yar-i,  and  the  like,  the  fpiritual  court  has  undoubted  cogni- 
zance thereof  (s) ;  and  a  fuit  may  be  brought  therein  for 
non-payment  of  a  rate  made  by  the  church-wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuniary  injuries, 
which  are  cognisable,  or  for  which  fuits  may  be  inftituted, 
in  the  ecclefiaftical  courts. 

2.  Matrimonial  caufes,  or  injuries  refpe£ling  the  rights 
of  marriage,  are  another,  and  a  much  more  undifturbed 
branch  of  the  ecclefiaftical  jurifdi£tion.  Though,  if  we  con- 
fider  marriages  in  the  light  of  mere  civil  contrails,  they  do 
not  feem  to  be  properly  of  fpiritual  cognizance  (t).  But  the 
Homanifts  having  very  early  converted  this  contrail  into  a 
holy  facramental  ordinance,  the  church  of  courfe  took  it  un- 
der her  proteftion,  upon  the  divifion  of  the  two  jurifdiftions. 
And,  in  the  hands  of  fuch  able  politicians,  it  foon  became  an 
engine  of  great  importance  to  the  papal  fcheme  of  an  uni- 
verfal  monarchy  over  Chriftendom.  The  numberlefs  cano- 
nical impediments  that  were  invented,  and  occafionally  dif- 
penfed  vi^ith,  by  the  holy  fee,  not  only  enriched  the  coffers  of 
the  church,  but  gave  it  a  vaft  afcendant  over  princes  of  all 
denominations  ;  whofe  marriages  were  fanftified  or  reproba- 
ted, their  iflue  legitimated  or  baftardized,  and  the  fuccefllon  to 
their  thrones  ellablifhed  or  rendered  precarious,  according  to 

(r)   I  Roll.  Rcp.  8(5.     II  '^ep.   98.         (s)  CircumfpcBe  aga^s.  5  ^cp.  (5fi. 
Godb.  i5p.  (t)  Warb.  alliance.  173. 

(f  )  jBulflr.  ij8.  1  Roll.  Rep.  335.    . 

the 
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the  humour  or  Interefl:  of  the  reigning  pontiff":  befiJes  a  thou- 
fand  nice  and  difficult  fcruples,  with  which  the  clergy  of  thofe 
ages  puzzled  the  underftandings  and  loaded  the  confciences 
of  the  inferior  orders  of  the  laity  ;  and  which  could  only  be 
unravelled  by  thefe  their  fpiritual  guides.  Yet,  abftrafled 
from  this  univerfal  influence,  which  affords  fo  good  a  reafoii 
for  their  conduft,-  one  might  otherwife  be  led  to  wonder, 
that  the  fame  authority,  which  enjoined  the  ftriftefl:  celibacy 
to  the  priefthood,  {hould  think  them  the  proper  judges  in 
caufes  between  man  and  wife.  Thefe  caufes  indeed,  partly 
from  the  nature  of  the  injuries  complained  of,  and  partly 
from  the  clerical  method  of  treating  them  (v),  foon  became 
too  grofs  for  the  modefty  of  a  lay  tribunal.  And  caufes  ma- 
trimonial are  now  fo  peculiarly  ecclefiaftical,  that  the  tem- 
poral courts  will  never  interfere  in  controverfies  of  this  kind, 
unlefs  in  fome  particular  cafes.  As  if  the  fpiritual  court  da 
proceed  to  call  a  marriage  in  queftion  after  the  death  of  ei- 
ther of  the  parties  ;  this  the  courts  of  common  law  will  pro- 
hibit, becaufe  it  tends  to  baftardize  and  difinherit  the  iflue  j 
who  cannot  fo  well  defend  the  marriage,  as  the  parties  them- 
felves,  when  both  of  them  living,  might  have  done  (u). 

Of  matrimonial  caufes,  one  of  the  firft  and  principal  is, 

1.  Caufa  jaciitationis  matrimonii:  when  one  of  the  parties 
boafts  or  gives  out  that  he  or  fhe  is  married  to  the  other,  , 
whereby  a  common  reputation  of  their  matrimony  may  en- 
fue.  On  this  ground  the  party  injured  may  libel  the  other 
in  the  fpiritual  court ;  and,  unlefs  the  defendant  undertakes 
and  makes  out  a  proof  of  the  adual  marriage,  he  or  fhe  is 
enjoined  perpetual  filence  upon  that  head  ;  which  is  the 
only  remedy  the  ecclefiaftical  courts  can  give  for  this  injury. 

2.  Another  fpecies  of  matrimonial  caufes,  was  when  a  party 
contracted  to  another  brought  a  fuit  in  the  ecclefiaftical 
court,  to  compel  a  celebration  of  the  marriage  in  purfuance 
of  fuch  contrad  ;  but  this  branch  of  caufes  is  now  cut 
off  entirely  by  the  aCl  for  preventing  clandeftine  m.arriages, 

(v)  Some  of  the  impurefl  books,  that    fubjeas  of  matrimony  and  divorce. 
are  extant  in  any  language,   are  thofe         (u)  j  InlK  014. 
written   by  the  popifti  clergy  on  ihc 

26  Geo.  IL 
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26  Geo.  II.  c.  33.  which  enads,  that  for  the  future  no  fuit 
(hall  be  had  in  any  ecclefiaftical  court,  to  compel  a  celebration 
of  marriage  in  facie  ecclefme,  for  or  becaufe  of  any  contraEl  of 
matrimony  whatfoever.    3.  The  fuit  for  rejlitiition  of  conjugal 
rights  is  alfo  another  fpecies  of  matrimonial  caufes  :  which  is 
brought  whenever  either  the  hufband  or  wife  is  guilty  of  the 
Injury  of  fubtraftion,  or  lives  feparate  from  the  other  without 
any  fuiTicient  reafon  ;  in  which  cafe  the  ecclenaftical  jurifdic- 
tion  will  compel  them  to  come  together  again,  if  either  party 
be  weak  enough  to  defire   it,  contrary  to  the  inclination  of 
the  other.     4.  Divorces  alfo,  of  which  and  their  fcveral  di- 
ftinclions  we  treated  at  large  in   a  former  volume  (w),   are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccle- 
fiaftical  judge.     If  it  becomes  improper,  through   fome  fu- 
pervenient  caufe  arifing  ex  poJlfa^Oy  that  the  parties  fhould 
live  together  any  longer ;    as  through   intolerable  cruelty, 
adultery,  a  perpetual  difeafe,  and  the  like  ;  this  unfitnefs  or 
inability  for  the  marriage-ftate  may  be  looked  upon  as  an  in- 
jury to  the  fuffering  party;  and  for  this  the  ecclefiaftical  law 
adminifters  the  remedy  of  feparation,  or  a  divorce  a  menfa  et 
thoro.     But  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlawful  ab  initio^ 
as  confanguinity,  corporal  imbecility,  or  the  like  ;   in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always  null 
and  void,  being  contracted  infraiidem  legisy  and  decrees  not 
only  a  feparation  from  bed  and  board,  but  a  vinculo  matri- 
monii itfelf.     5.  The  laft  fpecies  of  matrimonial  caufes  is  a 
confequence  drawn  from  one  of  the  fpecies  of  divorce,  that 
a  menfa  et  thoro ;  which  is  the  fuit  for  alimonyt  a  term  which 
fignifies  maintenance  :  which  fuit  the  wife,  in  cafe  of  fepa- 
ration, may  have  againft  her  hulband,  if  he  neglects  or  re- 
fufcs  to  make  her  an  allowance  fuitable  to  their  ftation  in 
life.     This  is  an  injury  to  the  wife,  and  the  court-chriftian 
■will  redrefs  it  by  afTigning  her  a  competent  maintenance,  and 
compelling  the  hufband  by  ecclefiaftical  cenfures  to  pay  it. 
But  no  alimony  will  be  affigned  in  cafe  of  a  divorce  for  adultery 
on  her  partj  for  as  that  amounts  to  a  forfeiture  of  her  dower 

(w)  Book  I.  ch. ij. 

after 
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after  his  death,  it  is  alfo   a  fufficient  reafon  xohj  flie  (hould 
not  be  partaker  of  his  eftate  when  Jiving. 

3.  Testamentary  caufes  are  the  only  remaining  fpecies 
belonging  to  the  eccIerialUcal  jurifdi£\ion  j  which,  as  they  arc 
certainly  of  a  mere  temporal  nature  (x),  may  feem  at  firft 
view  a  little  oddly  ranked  among  matters  of  afpiritual  cogni- 
zance. And  indeed  (as  was  in  fome  degree  obferved  in  a 
former  volume)  (y),  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  viz^.  the  county-courts  (z)  ; 
and  afterwards  transferred  to  the  jurifdidion  of  the  church 
by  the  favour  of  the  crown,  as  a  natural  confequence  of  grant- 
ing to  the  bilhops  the  adminiftration  of  inteftates'  efFe£ls. 

This  fpiritual  jurifdiction  of  teflamentary  caufes  is  a  pe- 
culiar conftitution  of  this  ifland ;  for  in  almoftall  other  (even 
in  popifh)  countries,  all  matters  teftamentary  are  of  the  jurif- 
di£tion  of  the  civil  magiftrate.  And  that  this  privilege  is 
enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle- 
Caftical  right,  but  by  the  fpecial  favour  and  indulgence  of 
the  municipal  law,  and  as  it  (liould  feem,  by  fome  public  a£l: 
of  the  great  council,  is  freely  acknowledged  by  Lindewode, 
the  ableftcanonift  of  the  fifteenth  century.  Teftamentary  caufes, 
heobferves,  belong  to  the  ecclefiaftical  courts  "  de  confiietiidine 
**  Jngline^  ct  fuper  confenfu  regio  et fuorum  procerum  in  talibus 
*'  ab  antiquo  concejfo  (a)."  The  fame  was,  about  a  century 
before,  very  openly  profefled  in  a  canon  of  archbifhop  Strat- 
ford, viz.  that  adminiftration  of  inteftates'  goods  was  "  ab 
"  o//m"  granted  to  the  ordinary,  **  confenfu  regio  et  magna- 
«  turn  regni  Angliae"  (b).  The  conftitutions  of  cardinal 
Othobon  alfo  teftify.  that  this  provlfion  ^^  olim  a  praelatis 
"  cum  approbatione  regis  et  baronum  dicitur  emanaffe  (c). 
And  archbiftiop  Parker  (d),  in  queen  Elizabeth's  time,  affirms 
in  exprefs  words,   that  originally,   in  matters  teftamentary, 

(x)  Warburt.  alliance.  173.  ^a)  Prcvincwl !.  3.  ;.  13  fol  ijc 

(y)  Book  II.  ch.  5x.  (b)   Ibid.  I.  3.  /.  33. /»/.  A63. 

{z)  nvXci's  Differ.  Epifiolar.Jrag.^.  (c)  <:«/>.  13. 

58'        ,  (d)  See  9  Rep.  38. 
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**  ncn  iiUam  hahcbanf  epifcopi  author  if  at  em,  practcr  earn  quam 
**  a  rege  acceptat)!  referebant.  Jus  tejlamenta  probandi  nop. 
**  hahebant  z^admlmjlrationis  poteftatem  cuique  delegare  non 
*•  pot  er  ant. 

At  what  period  of  time  the  ccclefiaftical  jurifdi6lion  of  tef- 
taments  and  ihteflacies  began  in  England,  is  not  afcertained 
by  any  antient  writer;  and  Lindewode  (e)  very  fairly  confef- 
fes,  "  ciijiis  r'egis  temporibiis  hoc  or  din  at  um  fit,  non  reperio.^* 
We  find  it  indeed  frequently  afferted  in  our  common  law 
books,  that  it  is  but  of  late  years  that  the  church  hath  had  the 
probate  of  wills  (f).  But  this  muft  only  be  underftood  to 
mean,  that  it  had  not  always  had  this  prerogative:  for  cer- 
tainly it  is  of  very  high  antiquity.  Lindewode,  we  have  fcen, 
declares  that  it  was  "  ab  antiqiio;"  Stratford,  in  the  reign  of 
king  Edward  III.  mentions  it  as  "  ab  olim  ordinatum;'*  and 
cardinal  Othobon,  in  the  52  Hen.  III.  fpeaks  of  it  as  an  an- 
tient tradition.  Brafton  holds  it  for  clear  law  in  the  fame 
reign  of  Henry  III.  that  matters  teftamentary  belonged  to  the 
fpiritual  court  (g).  And,  yet  earlier,  the  difpofition  of  intcf- 
tates'  goods  **  per  vi/um  ecclejiae"  was  one  of  the  articles  con- 
firmed to  the  prelates  by  king  John's  magna  carta  (h).  Mat- 
thew Paris  alfo  informs  us,  that  king  Richard  I.  ordained  in 
Normandy,  ^^  quod  dijiributio  rerum  quae  in  tejiamento  relin- 
quuntur  autoritate  ecclefiae  jiet"  And  even  this  ordinance, 
of  king  Richard,  was  only  an  introdudlion  of  the  fame  law 
into  his  ducal  dominions,  which  before  prevailed  in  this  king- 
dom •,  for  in  the  reign  of  his  father  Henry  II,  Glanvil  is  ex- 
prefs,  that  "  ft  quis  aliquid  dixerit  contra  tejlamentum,  pla- 
"  citum  illud  in  curia  chrijiianitatis  audiri  debet  et  terminari 
(i).  And  the  Scots  book  called  regiam  maje/latem  zgrecs 
verbatim  with  Glanvil  in  this  point  (k). 

I T  appears  that  the  foreign  clergy  were  pretty  early  ambitious 
of  this  branch  of  power;  but  their  attempts  to  affumeit  on  the 

(e)  Fol.  Z62.  {%)  I-  S-  de  exceptionihus.  c.  lo. 

(f )  Fitz.  Abr.  tit.  tijiament.   pi.  4.         (h)  Cap.  xj.  edit.  Oxou. 
a  RoU.  Abr.  117.     9  Rep.  37,  Vaugh.         (i)  /.  7.  c.  8. 

ao7.  (k)  /.  i.  c.  38. 

conti' 
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continent  were  effeclually  curbed  by  the  edltl  of  the  emperor 
Juftin  (]),  which  reftrained  the  infinuation  or  probate  of 
teftaments  (as  formerly)  to  the  office  of  the  magijhr  cenfui  ,- 
for  which  the  emperor  fubjoins  this  reafon  ;  ^^abfurdum  etenim 
*'  clericis  eft^  immo  etiam  opprobriofumy  fi  peritos  fe  velint 
**  ofiendere  difceptationum  ejfe  forenfium.^^  But  afterwards  by 
the  canon  law  (m),  it  was  allowed,  that  the  bifhop  might  com- 
pel, by  ecclefiaflical  cenfures,  the  performance  of  a  bequefl:  to 
pious  iifes.  And  therefore,  that  being  coniidered  as  a  caufe» 
quae  Jecundum  canones  et  epifcopales  leges  ad  regimen  animal 
rum pertinuit,  it  fell  within  the  jurifdiclion  of  the  fpirituiil 
courts,  by  the  exprefs  words  of  the  charter  of  king  William  I. 
which  feparated  thofe  courts  from  the  temporal.  And  after- 
wards, when  king  Henry  I.  by  his  coronation -charter  direfted, 
that  the  goods  of  an  inteftate  fhould  be  divided  for  the  good 
of  his  foul  (n),  this  made  all  inteftacies  immediately  fpiritual 
caufes,  as  much  as  a  legacy  to  pious  ufes  had  been  before. 
This,  therefore,  we  may  probably  conjecture,  was  the  aera 
referred  to  by  Stratford  and  Ochobon,  when  the  king,  by  the 
advice  of  the  prelates,  and  with  the  confent  of  his  barons,  in- 
vefted  the  church  with  this  privilege.  And  accordmgly  in 
king  Stephen's  charter  it  is  provided,  that  the  goods  of  an  in- 
teftate ecclefiaftic  fhall  be  diftributed  pro  falute  animae  ejus, 
ecclejiae  confitio  (o) ;  which  latter  words  are  equivalent  to  pet* 
vifuni  ecclefiaey  in  the  great  charter  of  king  John  before  men- 
tioned. And  the  Danes  and  Swedes  (who  received  the  rudi- 
ments of  chriilianity  and  ecclefiaftical  difcipline  from  En- 
gland about  the  beginning  of  the  twelfth  century)  have 
thence  alfo  adopted  the  fpiritual  cognizance  of  inteitacies, 
teftaments,  and  legacies  (p). 

This  jurifdiclion,  we  have  feen,  is  principally  exercifed  with 
us  in  the  confiftory  courts  of  every  diocefan  bifhop,  and  in  the 

(1)  Cod,  I.  3.  41,  anima  ejus  dividant,  Jictil  eis  melius  vi- 

(m)  Decretal.  3.  26.  17.  Gilb.  Rep.  fiim  fuer'tt.   fTexl  Koffcns.  c.  34.  p.  51.) 

ac4,  20J.  (o)   Lord  Lyttelt.    Hen.  11,    vol.  1. 

(n)  Si  quts  baronumfeu  hominum  me-  539.  Hearne  ad  Gul.  Neubr.  711. 

arum — pecuniam  Juam   ntn  dederit  vel  (p)  Stieruhook,  de  jure  Saeon.  I  3. 

dare  difpofuerit,  uxor  fua,  five  liberi,  aut  c.  8. 

farentes  et  legitimi  homines  ejus,  earn  prg 

Vol.  III.  G  prero- 
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prerogative  court  of  the  metropolitan,  origii^ally  ;  and  in  the 
arches  court  and  court  of  delegates  by  way  of  appeal.  It  is 
divifible  into  three  branches  ;  the  probate  of  wills,  the  grant- 
ing of  admin iftration,  and  the  fuing  for  legacies.  The  two 
former  of  which,  when  no  oppofition  is  made,  are  granted 
merely  ex  efficio  et  dch'itojnjiiliasy  and  are  then  the  obje£l  of 
what  is  called  the  vcluntaryy  and  not  the  contentious  jurif- 
diftion.  But  when  a  caveat  is  entered  againft  proving  the 
will,  or  granting  adminrftration,  and  a  fuit  thereupon  follows, 
to  determine  either  the  validity  of  the  teftament,  or  who 
hath  a  right  to  the  adminiftration ;  this  claim  and  obftru£lion 
by  the  adverfe  party,  are  an  injury  to  the  party  entitled,  and 
as  fuch  are  remedied  by  the  fentence  of  the  fpiritual  courts 
either  by  eftablifliing  the  will,  or  granting  the  adminiftration. 
Subtr3£lion,  the  withholding  or  detaining  of  legacies,  is  alfo 
Aill  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  the  land,  and  the  will  of 
the  deceafed  have  inverted  them  ;  and  therefore,  as  a  confe- 
quential  part  of  teflamentary  jurifdiftion,  the  fpiritual  court 
adminifters  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  lafl  cafe  the  courts  of  equity  exercife  a 
concurrent  jurifdiclion  with  the  ccclefiaftical  courts,  as  inci- 
dent to  fome  other  fpecies  of  relief  prayed  by  the  complainant : 
as  to  compel  the  executor  to  account  for  the  teftator's  effe<Sts, 
fir  afTent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the 
dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jurifdidlions,  the  caufe,  when  once  brought  there, 
receives  there  alfo  its  full  determination. 

These  are  the  principal  injuries,  for  which  the  party  grie- 
▼ed  either  muft,  or  may,  feek  his  remedy  in  the  fpiritual 
Courts.  But  before  I  entirely  difmifs  this  head,  it  may  not  be 
improper  to  add  a  fliort  word  concerning  the  method  of  proceed- 
ing in  thefe  tribunals,  with  regard  to  the  redrefs  of  injuries. 

It  muft  (In  the  firft  place)  be  acknowledged,  to  the  honour 
«f  the  fpiritual  courts,  that  though  they  continue  to  this  day  to 

decide 
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decide  many  queftions  which  are  properly  of  temporal  cogni- 
zaiice,  yet  juftice  is  in  general  fo  ably  and  impartially  admi- 
nillred  in  thofe  tribunals,  (efpecially  of  the  fuperior  kind,)  and 
the  boundnries  of  their  power  are  now  fo  well  known  and 
eftablifhed,  that  no  material  inconvenience  at  prefent  arifes 
from  this  jurifdidlion  flill  continuing  in  the  antient  channel. 
And,  fhould  an  alteration  be  attempted,  great  confufion  would 
probably  arife,  in  overturning  long  eftablilhcd  forms,  and 
new- modelling  a  courfe  of  proceedings  that  has  now  prevail- 
ed for  feven  centuries. 

The  eftablifhment  of  the  civil  law  procefs  in  all  the  eccle- 
fiaftical  courts  was  indeed  a  mafter-piece  of  papal  difcernment, 
as  it  made  a  coalition  impracticable  between  them  and  the  na- 
tional tribunals,  without  manifeft  inconvenience  and  hazard. 
And  this  confideration  had  undoubtedly  its  weight  in  caufing 
this  meafure  to  be  adopted,  though  many  other  caufes  concur- 
red. The  time  when  the  pande£ls  of  Juftinian  were  difcovered 
afrelh,  and  refcued  from  the  duft  of  antiquity,  the  eagernefs 
with  which  they  were  ftudied  by  the  popifh  ecclefiaftics,  and 
the  confequent  diflenfions  between  the  clergy  and  the  laity  o£ 
England,  have  formerly  (q)  been  fpoken  to  at  large.  I  (hall 
•only  now  remark  upon  thofe  colle£lions,  that  their  being  writ- 
ten in  the  Latin  tongue,  and  referring  fo  much  to  the  will  of 
the  prince  and  his  delegated  officers  of  juftice,  fufficiently 
recommended  them  to  the  court  of  Rome,  exclufive  of  their 
intrinfic  merit.  To  keep  the  laity  in  the  darkeft  ignorance, 
and  to  monopolize  the  little  fcience,  which  then  exifted,  en- 
tirely among  the  monkifh  clergy,  were  deep-rooted  principles 
of  papal  policy.  And,  as  the  bifhops  of  Rome  affected  in  all 
points  to  mimic  the  imperial  grandeur,  as  the  fpiritual  prero- 
gatives were  moulded  on  the  pattern  of  the  temporal,  fo  the 
canon  law  procefs  was  formed  on  the  model  of  the  civil  law;  the 
prelates  embracing  with  the  titmoft:  atlRr  a  method,of  judicial 
proceedings,  which  was  carried  on  in  a  language  unknown 
to  the  bulk  of  the  people,  which  banilhed  the  intervention 

(q)  Vol.  I.  introd.  fcct.  (^ 
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of  a  jury  (that  bulwark  of  Gothic  liberty)  and  which  placeti 
an  arbitrary  power  of  declfion  in  the  bread  of  a  fmgle  man. 

The  proceedings  in  the  ecclefiaftical  courts  are  therefore 
regulated  according  to  the  practice  of  the  civil  and  canoi> 
laws;  or  rather,  according  to  a  mixture  of  both,  corrected  and 
new- modelled  by  their  own  particular  ufages,  and  the  inter- 
pofition  of  the  courts  of  common  law.  For,  if  the  proceed- 
ings in  the  fpiritual  court  be  ever  fo  regularly  confonant  to  the 
rules  of  the  Roman  law,  yet  if  they  be  manifeftly  repugnant 
to  the  fundamental  maxims  of  the  municipal  laws,  to  which, 
upon  principles  of  found  policy,  the  ecclefiaftical  procefs 
ought  in  every  ftate  to  conform  (r);  (as  if  they  require  two 
witnefles  to  prove  a  faft,  where  one  will  fufRce  at  common 
law)  in  fuch  cafes  a  prohibition  wiil  be  awarded  againft  them 
(s).  But,  under  thefe  reftrictions,  their  ordinary  courfe  of 
proceeding  is,  firft,  by  citatio?:,  to  call  the  party  injuring  be- 
fore them.  Then  by  libely  libelhtSt  a  little  book,  or  by  arti- 
cles drawn  out  in  a  former  allegation,  to  fet  forth  the  com- 
plainant's ground  of  complaint.  To  tbis  fucceeds  the  defen- 
dant's anjvjer  upon  oath  j  when,  if  he  denies  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witnefles  examined,  and 
their  dcpofitions  taken  down  in  vsrriting,  by  an  officer  of  the 
court.  If  the  defendant  has  any  circumftances  to  offer  in  his 
defence,  he  muft  alfo  propound  them  in  what  is  called  hjs 
defenfive  allegation,  to  which  he  is  entitled  in  his  turn  to  the 
plaintiff's  anfwer  upon  oath,  and  may  from  thence  proceed  to 
proofs,  as  well  as  his  antagonift.  The  canonical  do£lrine  of 
purgation,  whereby  the  parties  were  obliged  to  anfwer  upon 
oath  to  any  matter,  however  criminal,  that  might  be  objc61:- 
cd  againft  them,  (though  long  ago  over-ruled  in  the  court 
of  chancery,  the  genius  of  the  Englifh  law  having  broken 
through  the  bondage  impofed  on  it  by  its  clerical  chancellors, 
and  afTerted  the  do£lu«es  of  judicial  as  well  as  civil  liberty,) 
continued  till  the  middle  of  the  laft  century  to  be  upheld  by  the 
fpiritual  courts ;  when  the  legiflature  was  obliged  to  inter- 
pofe,  to  teach  them  a  lefTon  of  fimilar  moderation.    By  the 

(c)  Warb.  alliance.  17?.  (s)  i  Roll.  Ahr.  300.  30*. 
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ftatute  of  13  Car.  II.  c.  12.  it  is  enafted,  th^t  it  fliall  not  be 
lawful  for  any  bifhop  or  ecclefiaftical  judge,  to  tender  or  admi- 
nifter  to  any  perfon  whatfoever,  the  oath  ufually  called  the 
oath  ex  officio^  or  any  other  oath  whereby  he  may  be  compelled 
to  coqfefo,  accufe,  or  purge  himfelf  of  any  criminal  matter  or 
thing,  whereby  he  may  be  liable  to  any  cenfure  or  punifhment. 
When  all  the  pleadings  and  proofs  are  concluded,  they  are  re- 
ferred to  the  confideration,  not  of  a  jury,  but  of  a  fmgle  judge; 
who  takes  information  by  hearing  advocates  on  both  fides,  and 
thereupon  forms  his  interlocutory  decree  or  definitive  fentence 
at  bis  own  difpretion ;  from  which  there  generally  lies  an 
appeal^  in  the  feveral  ftages  mentioned  in  a  former  chapter  (t); 
though,  if  the  fame  be  not  appealed  from  in  fifteen  days,  it  is 
final,  by  the  ftatute  25  Hen.  VIII.  c.  19. 

But  the  point  in  which  thefe  jurifdittions  are  the  moft 
defective,  is  that  of  enforcing  their  fentences  when  pronoun- 
ced ;  for  which  they  have  no  other  procefs,  but  that  of  excom- 
munication ;  which  is  defcribed  (u)  to  be  twofold ;  the  lefs,  and 
the  greater  excommunication.  The  lefs  is  an  ecclefufklcal 
cenfure,  excluding  the  party  from  the  participation  of  the  fa- 
craments;  the  greater  proceeds  farther,  and  excludes  him  not 
only  from  thefe,  but  alfo  from  the  company  of  all  chriftians. 
But,  if  the  judge  of  any  fpir itual  court  excommunicates  a  man 
for  a  caufe  of  which  he  hath  not  the  legal  cognizance,  the 
party  may  have  an  a61:ion  againft  him  at  common  law,  and 
he  is  alfo  liable  to  be  indifted  at  the  fiiit  of  the  king  (w). 

Heavy  as  the  penalty  of  excommunication  is,  confidered 
in  a  ferious  light,  there  are,  notwithfhnding,  many  obftinate 
or  profligate  men,  who  would  defpife  the  brutum  ftilmen  oi 
mere  ecclefiaftical  cenfures,  efpecially  when  pronounced  by  a 
petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivi?il 
caufe.   The  common  law  therefore  compaflionately  fteps  in  to 

(t)  Chap.  5.  (w)  a  Inft.  (S13. 

(u)  Co.  Lite.  133. 
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their  aid,  and  kindly  lends  a  fupporting  hand  to  an  otherwife 
tottering  authority.  Imitating  herein  the  policy  of  our  Britifh 
anceftors,  among  whom,  according  to  C«far  (x),  whoever 
"were  interdicted  by  the  Druids  from  their  facrifices,  " in7iU' 
*'  mero  impiorum  ac  fceleratorum  habentur :  ab  Us  omnes  dece- 
*'  ditnty  aditum  eorum  fermonemqtte  defiigiunty  ne  quid  ex  con-- 
*'  tagione  incommodi  accipiant  :  neque  Us  petentibus  jus  reddi- 
**  tur^  ncqiie  konos  ulhis  commufiicaiur.^'  And  fo  with  us  by 
tiie  common  law  an  excommunicated  perfon  is  difabled  to  do 
any  a£l  that  is  required  to  be  done  by  one  that  is  probiis  et 
legalis  homo.  He  cannot  ferve  upon  juries,  cannot  be  a  wit- 
iiefs  in  any  court-,  and,  which  is  the  word  of  all,  cannot 
bring  an  adlion,  either  real  or  perfonal,  to  recover  lands  or 
money  due  to  him  (y).  Nor  is  this  the  whole;  for  if,  withia 
forty  days  after  the  fentence  has  been  publifhed  in  the  church, 
the  offender  does  not  fubmit  and  abide  by  the  fentence  of  the 
fpiritual  court,  the  bilhop  may  certify  fuch  contempt  to  the 
J-.ing  in  chancery  :  upon  which  there  iffues  out  a  writ  to  the 
ilieriff  of  the  county,  called,  from  the  bifhop's  certificate,  a 
fignlficavit :  or,  from  itseffeft,  a  writ  de  excommunicato  capi- 
endo :  and  the  flreriff  (hall  thereupon  take  the  offender,  and 
imprifon  him  in  the  county  goal,  till  he  is  reconciled  to  the 
church,  and  fuch  reconciliation  certified  by  the  bifhop;  upon 
Avhich  another  writ,  de  excommunicato  deliberandoy  iffues  out  of 
chancery  to  deliver  and  releafe  him  (z).  This  procefs  feems 
founded  on  the  charter  of  feparation  (fo  often  referred  to)  of 
William  the  conqueror.  *•  Si  aliquis  per  fuperbiam  elatiis  ad 
*'  jujiitiam  epifcopalem  venire  no/uerit,  vocetur/emel,fecundoy 
**  ettertio:  quodfinecficademendaiionem  venerit,excommuni' 
•*  cetur;  et,Ji  opus  fuerity  ad  hoc  vindicandum  fortitudo  etju- 
*^  Jlitia  regis  five  viceco77iitis  adhibeatur."  x\nd  in  cafe  of 
fubtraftlon  of  tithes,  a  more  fummary  and  expeditious  affift- 
ance  is  given  by  the  ffatutes  of  27  Hen.  VIII.  c.  20.  and  32 
Hen.  VIII.  c.  7.  which  enaft,  that  upon  complaint  of  any 
contempt  or  mifbehaviour  to  the  ecclefiaftical  judge  by  the 
defendant  in  any  fuit  for  tithes,  any  privy  counfellor,  or  any 

(x)  De  hello  Gall.  /.  4.  (z)  F.  N.  B.  5i. 

(y)  Litt.  fea.  jei. 

two 
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two  juftices  of  the  peace  (or,  in  cafe  of  difobedience  to  a  de- 
finitive fentence,  any  two  juflices  of  the  peace)  may  commit 
the  party  to  prifon  without  bail  or  mainprize,  till  he  enters 
into  a  recognizance,  with  fufficient  fureties  to  give  due  obedi- 
«ncetotheprocefsandfentenceof  the  court.  Thel'e  timely  aids, 
which  the  common  and  ftatute  law  have  lent  to  the  ecclefiafti- 
<;al  jurifdidlion,  may  ferve  to  refute  that  groundkfs  notionwhlch 
fome  are  too  apt  to  entertain,  that  the  courts  of  WeRminfter- 
hall  are  at  open  variance  with  thofe  at  Do<^ors'  Commons. 
It  is  true,  that  they  are  fometimes  obliged  to  ufe  a  parental 
authority,  in  correcling  the  excelTss  of  thele  inferior  courts, 
and  keeping  them  within  their  legal  bounds  ;  but,  on  the 
other  hand,  they  afFord  them  a  parental  afHftance,  in  reprefl'- 
ing  the  infolence  of  contumacious  delinquents,  and  refcuing 
their  jurifdi(Slion  from  that  contempt,  which  for  want  of  fuf- 
iicient  compulfive  powers  would  otherwife  be  fure  to  attend  it. 

II.  I  AM  next  toconfider  the  injuries  cognizable  in  the  court 
militaryy  or  court  oi  chivalry.  The  jurifdi£lion  of  which  is 
declared  by ftatute  13  Ric.  II.  c.  2.  to  be  this;  "  that  It  hath 
**  cognizance  of  contracts  touching  deeds  of  arms  and  of  war, 
*'  out  of  the  realm,  and  alfo  of  things  which  touch  war  with- 
**  in  the  realm,  which  cannot  be  determined  or  difcufled  by 
<'  the  common  law;  together  with  other  ufages  and  cuftoms 
*'  to  the  fame  matters  appertaining."  So  that  wherever  the 
common  law  can  give  redrefs,  this  court  hath  no  jurildiftion; 
which  has  thrown  it  entirely  out  of  ufe  as  to  the  matter  of 
contrails,  all  fuch  being  ufually  cognizable  in  the  courts  of 
Weftminfter-hall,  if  not  diredly,  at  leaft  by  fidion  of  law  : 
as  if  a  contra£t  be  made  at  Gibraltar,  the  plaintiff  may  fup- 
pofe  it  made  at  Northampton  ;  for  the  locality,  or  place  of 
making  it,  is  of  no  confequence  with  regard  to  the  validity 
of  the  contract. 

The  words,  "  other  ufages  and  cufloms,"  fupportthe  claim 
of  this  court,  i.  To  give  relief  to  fuch  of  the  nobility  and  gen- 
try as  think  themfelves  ac;grieved  in  matters  of  honour;  and 
2.  To  keep  up  the  diftindion  of  degrees  and  quality.   Whence 
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it  follows,  that  the  civil  jurlfdiftion  of  this  court  of  chivalry 
is  principally  in  two  points-,  the  redrefling  injuries  of  honour, 
and  correcting  encroachments  in  matters  of  coat-armour, 
precedency,  and  othet  diftindions  of  families. 

As  a  court  of  honour,  it  is  to  give  fatisfadlon  to  all  fuch  as 
are  aggrieved  in  that  point ;  a  point  of  a  nature  fo  nice  and  de- 
licate, that  its  wrongs  and  injuries  efcape  the  notice  of  the 
common  law,  and  yet  are  fit  toberedrefled  fomewhere.  Such, 
for  inftance,  as  calling  a  man  coward,  or  giving  him  the  lie; 
for  which,  as  they  are  produ(Stive  of  no  immediate  damage  to 
his  perfon  or  property,  no  a£lion  will  lie  in  the  courts  at 
Weflminfter  ;  and  yet  they  are  fuch  injuries  as  will  prompt 
every  man  of  fpirit  to  demand  fome  honourable  amends, 
"which  by  the  antient  law  of  the  land  was  appointed  to  be  given 
in  the  court  of  chivalry  (a).  But  modern  refolutions  have  de- 
termined, that  how  much  foever  fuch  a  jurifdidlion  may  be 
expedient,  yet  no  aClion  for  words  will  lie  at  prefent  therein  (b). 
And  it  hath  always  been  mod  clearly  hlolden  (c),  that  as  this 
court  cannot  meddle  with  anything  determinable  by  the  com- 
mon law,  it  therefore  can  give  no  pecuniary  fatisfa£lion  or 
damages  ;  inafmuch  as  the  quantity  and  determination  there- 
of is  ever  of  common  law  cognizance.  And  therefore  this 
court  of  chivalry  can  at  moft  order  reparation  in  point  of 
honour ;  as,  to  compel  the  defendant  mendacium  fibi  ipft  impO' 
jzercj  or  to  take  the  lie  that  he  has  given  upon  himfelf,  or  to 
make  fuch  other  fubmiflion  as  the  laws  of  honour  may  require 
(d).  Neither  can  this  court,  as  to  the  point  of  reparation  in 
honour,  hold  plea  of  any  fuch  word,  or  thing,  wherein  the 
party  is  relieved  by  the  courts  of  the  common  law.  As  if  a 
man  gives  another  a  blow,  or  calls  him  thief  or  murderei ; 
for  in  both  thefe  cafes  the  common  law  has  pointed  out  hi? 
proper  remedy  by  action. 


(a)  Yearbook,  37.  Hen.  VI.  Scldcn     P.  C.  11. 

of  duels,  c,  10.  Hal.  Hift.  C.  L.  37.  (c)  Hd.  Hi/}.  C.  L.  37. 

(b)  Salk.  5  33-  7  Mod.  ia5-  *  H^wi.         (d)  i  Roll.  Abr.  118. 
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As  to  the  other  point  of  its  civil  jurifdi£lion,  the  redref- 
fing  of  incroachments  and  ufurpations  in  matters  of  heraldry 
and  coat-armour;  it  is  the  bufinefs  of  this  court,  according 
to  Sir  Matthew  Hale,  to  adjuft  the  right  of  armorial  enfigns, 
bearings,  crefts,  fupporters,  pennons,  <bc.  and  alfo  rights  of 
place  or  precedence,  where  the  king's  patent  or  a£l  of  parli- 
ament {which  cannot  be  over-ruled  by  this  court)  have  not 
already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  fum- 
mary  way;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by 
witnefles,  or  by  combate  (e).  But  as  it  cannot  imprifon,  not 
being  a  court  of  record,  and  as  by  the  refolution  of  the  fupe- 
rior  courts  it  is  now  confined  to  fo  narrow  and  reftrained  a  ju- 
rifdiftion,  it  has  fallen  into  contempt  and  difufe.  The  mar- 
ftialling  of  coat-armour,  which  was  formerly  the  pride  and 
ftudy  of  all  the  beft  families  in  the  kingdom  is  now  greatly 
difregarded ;  and  has  fallen  into  the  hands  of  certain  officers 
and  attendants  upon  this  court,  called  heralds,  who  confider 
it  only  as  a  matter  of  lucre,  and  not  of  jullice  ;  whereby  fuch 
falfity  and  confufion  have  crept  into  their  records,  (which 
ought  to  be  the  (landing  evidence  of  families,  defcents,  and 
coat-armour,)  that,  though  formerly  fome  credit  has  been  paid 
to  their  teftimony,  now  even  their  common  feal  will  not  be 
received  as  evidence  in  any  court  of  juftice  in  the  kingdom  (f.) 
But  their  original  vifitation-books,  compiled  when  progrefies 
were  folemnly  and  regularly  made  into  every  part  of  the  king- 
dom, to  inquire  into  the  ftate  of  families,  and  to  regifter  fuch 
marriages  and  defcents  as  were  verified  to  them  upon  oath,  are 
allowed  to  be  good  evidence  of  pedigrees  (g.)  And  it  is  much 
to  be  wifhed  that  this  pratlice  of  vifitation  at  certain  periods 
were  revived;  for  the  failure  of  inquifitions  pojl  mortem^  by 
the  abolition  of  military  tenures,  combined  with  the  negli- 
gence of  the  heralds  in  omitting  their  ufual  progrefles,  has  ren- 
dered the  proof  of  a  modern  defcent,  for  the  recovery  of  an  ef- 

(e)  Co.  Lit.  atfi.  (g)  Comb.  63. 

(f)  Roll.  Abr.  68(J.  z  Jon.  214. 
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tate  or  fucceffion  to  a  title  of  honour,  more  difBcult  than  that 
of  an  antlent.  This  will  be  indeed  remedied  for  the  future, 
ti'Ith  refpeft  to  claims  of  peerage,  by  a  late  (landing  order  (h) 
of  the  houfe  of  lords  :  direfting  the  heralds  to  take  exadl  ac- 
counts, and  preferve  regular  entries  of  all  peers  and  peerefles 
of  England,  and  their  refpe^live  defcendants ;  and  that  an  ex- 
act pedigree  of  each  peer  and  his  family  {hall,  on  the  day  of 
his  firft  admflion,  be  delivered  to  the  houfe  by  garter,  the 
principal  king  at  arms.  But  the  general  inconvenience,  affect- 
ing more  private  fucceffions,  (till  continues  without  a  remedy.  ' 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admi- 
ralty courts,  are  the  next  objedl  of  our  inquiries.  Thcfe  courts 
have  jurifdiclion  and  power  to  try  and  determine  all  maritime 
caufes ;  or  fuch  injuries,  which,  tho'  they  are  in  their  nature 
of  common  law  cognizance,  yet  being  committed  on  the  high 
feas,  out  of  the  reach  of  our  ordinary  courts  of  juftice,  are 
therefore  to  be  remedied  in  a  peculiar  court  of  their  own. 
All  admiralty  caufes  muft  be  therefore  caufes  arifmg  wholly 
upon  the  fea,  and  not  within  the  precin£ls  of  any  county  (j). 
For  the  ftatute  13  Ric.  II.  c.  5.  dire6ts  that  the  admiral  and 
his  deputy  fhall  not  meddle  with  any  thing,  but  only 
things  done  upon  the  fea;  and  the  ftatute  15  Ric.  II.  c.  3.  de- 
clares, that  the  court  of  the  admiral  hath  no  manner  of  cog- 
nizance of  any  contract,  or  of  any  other  thing,  done  within 
the  body  of  any  county,  either  by  land  or  by  water  j  nor  of 
any  wreck  of  the  fea  :  for- that  muft  be  caft  on  land  before 
it  becomes  a  wreck  (i).  But  it  is  otherwife  of  thingsj^bif/Jzw, 
jetfaniy  and  ligan ;  for  over  them  the  admiral  hath  jurifdic- 
tion,  as  they  are  in  and  upon  the  fea  (k).  If  part  of  any  con- 
tra£l,  or  other  caufe  of  adion,  doth  arife  upon  the  fea,  and 
part  upon  the  land,  the  common  law  excludes  the  admiralty 
court  from  its  jurifdiclion  ;  for,  part  belonging  properly  to  one 
cognizance  and  part  to  another,the  common  or  general  law  takes 
place  of  the  particular  (1).  Therefore  tho'  pure  macitime  acqui- 

(h)  II  May,  1757.  (k.)  s  Rep.  lotf. 

:   (j)  Co.  Lit.  %6o.  Hob.  79,  (1)  Co.  Lit.  261. 

=    (i)  See  book  l.  ch.  8. 
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fitions,  which  are  earned  and  become  due  on  the  high  feas, 
as  feamens*  wages,  are  one  proper  objedlof  the  admiralty  ju- 
rifdi£lion,  even  though  the  contrail  for  them  be  made  upon 
land  (m);  yet,  in  general,  if  there  be  a  contrail  made  in 
England,  and  to  be  executed  upon  the  feas,  as  a  charterparty 
or  covenant  that  a  (hip  (hall  fail  to  Jamaica,  or  fhall  be  in  fuch 
a  latitude  by  fuch  a  day ;  or  a  contraifl  made  upon  the  fea  to 
be  performed  in  England,  as  a  bond  made  on  (hip-board  to 
pay  money  in  London,  or  the  like;  thefe  kind  of  mixed  con- 
traits  belong  not  to  the  admiralty  jurifdiflion,  but  to  the 
courts  of  common  law  (n).  And  indeed  it  hath  been  further 
holden,  that  the  admiralty  court  cannot  hold  plea  of  any  con- 
trait  under  feal  (o). 

And  alfo,  as  the  courts  of  common  law  have  obtained  a 
concurrent  jurifdiillon  with  the  court  of  admiralty  with  re^ 
gard  to  foreign  contrails,  by  fuppofing  them  made  in  Eng- 
land ;  fo  it  is  no  uncommon  thing  for  a  plaintiff  to  feign 
tKit  a  contrail,  really  made  at  fea,  was  made  at  the  royal 
exchange,  or  other  inland  place,  in  order  to  draw  the  cogni- 
zance of  the  fuit  from  the  courts  of  admiralty  to  thofe  of 
Weftminfler-hall  (p).  This  the  civiliansexclaim  againft  loud- 
ly, as  inequitable  and  abfurd  ;  and  Sir  Thomas  Ridley  (q) 
hath  very  gravely  proved  it  to  be  impoflible,  for  the  fliip  in 
which  fuch  caufe  of  aition  arifes  to  be  really  at  the  royal  ex- 
change in  Cornhill.  But  our  lawyers  juftify  this  fiilion,  by 
ailedging  as  before,  that  the  locality  of  fuch  contrails  is  not  at 
all  eflential  to  the  merits  of  them :  and  that  learned  civilian 
himfelf  feems  to  have  forgotten  how  much  fuch  fiilions  are 
adopted  and  encouraged  in  the  Roman  law:  that  a  fon  killed 
in  battle  is  fuppofed  to  live  for  ever  for  the  benefit  of  his  pa- 
rents (r) ;  and  that,  by  the  fiilion  o\  pofiliminium  and  the  lex 
Cornelia^  captives,  when  freed  from  bondage,  were  held  to 
have  never  been  prifoners  (s),  and  fuch  as  died  in  captivity 
were  fuppofed  to  have  died  in  their  own  country  (t). 

(m)  I  Ventr.  146.  *'  (q)  View  of  the  civil  law.  b.  3.  p.  i. 

(n)  Hob.  IX.  Hal.  Hift.  C.  L.  35.  feft.  3. 

(o)  Hob.  2IZ.  (r)  Inft.  1.  tit.  zj, 

(p)  4  Inft.  134.  (s)  Ff.  49.  I  J.  I*,  feft.  5. 

(t)  Yf.  4<>.  IS.  i8. 
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"Where  the  admirars  court  hath  not  original  jurifdiclion 
of  the  caufe,  though  there  (hould  arife  in  it  a  qaeilion  that  is 
proper  for  the  cognizance  of  that  court,  yet  that  doth  not  al- 
ter nor  take  away  the  exclufive  jurifdiftion  of  the  common 
law  (v).  j^lind  fo,  vice  verfdy  if  it  hath  jurifdi£l;ion  of  the  o- 
riginal,  it  hath  alfo  jurifdidtion  of  all  confequential  queftions, 
though  properly  determinable  at  common  law  (u.)  Wliere- 
fore,  among  other  reafons,  a  fuit  for  beaconage  of  a  beacon 
ftanding  on  a  rock  in  the  fca  may  be  brought  in  the  court  of 
admiralty,  the  admiral  having  an  original  jurifdidlion  over 
beacons  (w).  In  cafe  of  prizes  alfo  in  time  of  war,  between 
our  own  nation  and  another,  or  between  two  other  na- 
tions, which  are  taken  at  fea,  and  brought  into  our  ports,  the 
courts  of  admiralty  have  an  undifturbed  and  exclufive  jurif- 
di£lion  to  determine  the  fame  according  to  the  law  of  na- 
tions (x). 

The  proceedings  of  the  courts  of  admiralty  bear  much  re- 
femblance  to  thofe  of  the  civil  law,  but  are  not  entirely 
founded  thereon  t  and  they  likewife  adopt  and  make  ufe  of 
other  laws,  as  occafion  requires;  fuch  as  the  Rhodian  law, 
and  the  laws  of  Oleron  (y).  For  the  law  of  England,  as  has 
frequently  been  obferved,  doth  not  acknowledge  or  pay  any 
deference  to  the  civil  law  confidered  as  fuch  ;  but  merely  per- 
mits its  ufe  in  fuch  cafes  where  it  judges  its  determinations 
equitable,  and  therefore  blends  it,  in  the  prefent  inftance,  with 
other  marine  laws  :  the  whole  being  corrected,  altered,  and 
amended  by  acls  of  parliament  and  common  ufage ;  fo  that  out 
of  this  compofition  a  body  of  jurifprudence  is  extracted, 
which  owes  its  authority  only  to  its  reception  here,  by  con- 
fent  of  the  crown  and  people.  The  firft  procefs  in  thefe 
courts  is  frequently  by  arrefl  of  the  defendant's  perfon  (z) ; 
and  they  alfo  take  recognizances  or  ftipulation  of  certain  fide- 
jufTors  in  the  nature  of  bail  (a),  and  in  cafe  of  default  may 

(v)  Comb.  461.  (y)  HakyHiJl.  C.  L.  36.  Co.   Litt. 
(u)  13  Rc^.  Si.  1  Lev.  2S.    Hard.  it. 
1^3.  (z)  Clerke /irrtjf.  car.  adm.  feft.  13. 
(w)  I  Sid.  158.  (a)/A(V.feft.  11.  i  I^oU.  Abr.  S3I• 
(x)  1  Show.  131.     Comb,  474.  Faym.  78.  Lord  Raym.  iz86. 
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imprifon  both  them  and  their  principal  (b).  They  may  alfo 
fine  and  imprifon  for  a  contempt  in  the  face  of  the  court  (c). 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
the  neceffity  of  fupporting  a  jurifdittion  fo  extenfive  (d) ; 
though  oppofite  to  the  ufual  do£lrines  of  the  common  law  : 
thefe  being  no  courts  of  record,  becaufe  in  general  their  pro- 
cefs  is  much  conformed  to  that  of  the  civil  law  (e). 

IV.  I  AM  next  to  confider  fuch  injuries  as  are  cognizable 
by  the  courts  of  the  cemmon  law.  And  herein  I  fliall  for  the 
prefent  only  remark,  that  all  poflible  injuries  whatfoever,  that 
do  not  fall  within  the  cognizance  of  either  the  ecclefiadica!, 
military,  or  maritime  tribunals,  are  for  that  very  reafon  with- 
in the  cognizance  of  the  common  law  courts  of  juftice.  For 
it  is  a  fettled  and  invariable  principle  in  the  laws  of  Eng- 
land, that  every  right  when  withheld  muft  have  a  remedy, 
and  every  injury  its  proper  redrefs.  The  definition  and  ex- 
plication of  thefe  numerous  injuries,  and  their  refpe£live  le- 
gal remedies,  will  employ  our  attention  for  many  fubfequeut 
chapters.  But  before  we  conclude  the  prefent,  I  fhall  juft 
mention  two  fpecies  of  injuries,  which  will  properly  fall  now 
within  our  immediate  confideiation  :  and  which  are,  either 
when  juftice  is  delayed  by  an  inferior  court  that  has  proper 
cognizance  of  the  caufe  ;  or,  when  fuch  inferior  court  takes 
upon  itfelf  to  examine  a  caufe  and  decide  the  merits  without 
a  legal  authority. 

I.  The  firft  of  thefe  injuries,  refufal  or  negle£l  of  juftice,  is 
remedied  either  by  writ  oi procedendo,  or  o{ma7idamus.  A  writ 
o(  "procedendo  adjudicium^  iflues  out  of  the  court  of  chancery, 
where  judges  of  any  court  do  delay  the  parties;  for  that  they 
will  not  give  judgment,  either  on  the  one  fide  or  on  the  other, 
when  they  ought  fo  to  do.  In  this  cafe  a  writ  oi procedendo (hM 
be  awarded,  commanding  them  in  the  king's  name  to  proceed  to 
judgment;  butwithoutfpecifying  any  particular  judgment,  for 

(b)  I  Poll.  Abr.  jji.  Godb.  i?3.         (d)  i  Keb.  sjz. 

*^°\      „  (e)  Bro.  Ahr.  t.  error.  177. 

(c)  I  Vcmr,  I. 
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that  (if  erroneous)  may  be  fet  aude  in  the  eourfe  of  appeal, 
or  by  writ  of  error  or  faife  judgment  j  and,  upon  farther  ne- 
glect or  refufal,  the  judges  of  the  inferior  court  may  be  pu- 
nilhed  for  their  contempt,  by  writ  of  attachment  returnable, 
in  the  king's  bench  or  common  pleas  (f ). 

A  WRIT  o(  ma?idamus  is,  in  general,  a  command  iffuing 
in  the  king's  name  from  the  court  of  king's  bench,  and  di- 
re6led  to  any  perfon,  corporation,  or  inferior  court  of  judi- 
cature, within  the  king's  dominions  ;  requiring  them  to  do 
fome  particular  thing  therein  fpecified,  whicn  appertains  to 
their  office  and  duty,  and  which  the  court  of  king's  bench 
has  pievioully  determined,  or  at  leaft  fuppofes,  to  be  confo- 
iiant  to  right  and  juftice.  It  is  a  high  prerogative  writ,  of  a 
moll  extenfively  remedial  nature  ;  and  may  be  iflued  in  fome 
cafes  where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrefs,  as  in  the  cafe  of  admiflion  or  reftitution  to 
ap  office ;  bat  it  iflues  in  all  cafes  where  the  party  hath  a 
right  to  have  any  thing  done,  and  hath  no  other  fpecific. 
means  of  compelling  its  performance.  A  mandamus  therefore 
lies  to  compel  the  admiflion  or  reftoration  of  the  party  apply- 
ing, to  any  office  or  franchife  of  a  public  nature,  whether  fpi- 
ritual  or  temporal;  to  academical  degrees;  to  the  ufe  of  a 
meeting-houfe,  6c.  It  lies  for  the  production,  infpe£lion,  or 
delivery  of  public  books  and  papers;  for  the  furrender  of  the 
regalia  of  a  corporation  ;  to  oblige  bodies  corporate  to  affix 
their  conamon  feal ;  to  compel  the  holding  of  a  court ;  and 
lor  an  infinite  number  of  other  purpofes,  which  it  is  impoflj- 
ble  to  recite  minutely.  But  at  prefent  we  are  more  particu- 
larly to  remark,  that  it  iflues  to  the  judges  of  any  inferior 
£ourt,  commanding  them  to  do  juftice  according  to  the  pow- 
ers of  their  office,  whenever  the  fame  is  delayed.  For  it  is 
the  peculiar  bulinefs  of  the  court  of  king's  bench,  to  fuperin- 
tend  all  other  inferior  tribunals,  and  therein  to  enforce  the 
dueexercife  of  thofe  judicial  or  minifterial  powers, with  which 
the  crown  or  legiflature  have  inverted  them ;  and  this,  not  only 
)by  rellraining  their  excelTes,  but  alfo  by  quickening  their  ne- 

(f)  F.  N.  B.  ish  »54,  »49. 
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gligence,  and  obviating  their  denial  of  juftice.  A  mandamus 
may  therefore  be  had  to  the  courts  of  the  city  of  London,  to 
enter  up  judgment  (g) ;  to  the  fpiritual  courts  to  grant  an  a<l- 
miniftration,  to  fwear  a  church- warden,  and  the  like.  This 
writ  is  grounded  on  a  fuggeftion,  by  the  oath  ol  the  party  in- 
jured, of  his  own  right,  and  the  denial  of  juflice  below  : 
whereupon,  in  order  more  fully  to  fatisfy  the  court  that  there 
is  a  probable  ground  for  fuch  interpofition,  a  lule  is  made, 
(except  in  fome  general  cafcs,  where  the  probable  ground  is 
manifeft,)  diredting  the  party  complained  of  to  fhew  caufe 
why  a  writ  of  mandamus  ftiould  not  iflue  :  and,  if  he  (hews 
no  fufficient  caufe,  the  write  itfelf  is  iflued,  at  firft  in  the  al- 
ternative, either  to  do  thus,  or  iignify  fome  reafon  to  the 
contrary  ;  to  which  a  return,  or  anfwer,  muft  be  made  at  a 
certain  day.  And,  if  the  inferior  judge,  or  other  perfon  to 
whom  the  writ  is  diredled,  returns  or  fignifies  an  iniutlicient 
reafon,  then  there  iffiies,  in  the  fecond  place,  a  peremptory/ 
mandamus,  to  do  the  thing  abfolutely  ;  to  which  no  other  re- 
turn will  be  admitted,  but  a  certificate  of  perfetSl  obedience 
and  due  execution  of  the  writ.  If  the  inferior  judge  or  c- 
ther  perfon  makes  no  return,  or  fails  in  his  refpedl  and  obe- 
<lience,  he  is  puniftable  for  his  contempt  by  attachment. 
But,  if  he,  at  the  firft,  returns  a  fufficient  caufe,  although 
it  {hould  be  falfe  in  fa£l,  the  court  of  king's  bench  will  not 
try  the  truth  of  the  fa6l  upon  affidavits  ;  but  will  for  the  pre- 
fent  believe  him,  and  proceed  no  farther  on  the  mandamus. 
But  then  the  party  injured  may  have  an  acSlion  againft  himi 
for  his  falfe  return,  and  (if  found  to  be  falfe  by  the  jury)  fliall 
recover  damages  equivalent  to  the  injury  fuftained  ;  together 
with  2i peremptory  manda?nus  to  the  defendant  to  do  his  duty. 
Thus  much  for  the  injury  of  negled  or  refufal  of  juftice. 

2.  The  other  injury,  which  is  that  of  encroachment  of 
jurifdiftion,  or  calling  one  coram  nonjudiccy  to  anfwer  in  a. 
court  that  has  no  legal  cognizance  of  the  caufe,  is  aifo  a  grie- 
vance, for  which  the  common  law  has  provided  a  remedy  by 
the  writ  oi  prohibition. 

(g)  Raym  114* 
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A  PROHIBITION  is  a  writ  iffuing  properly  only  out  of  the 
court  of  king's  bench,  being  the  king's  preiogative  writ  j  but, 
for  the  furtherance  of  juftice,  it  may  now  alfo  be  had  in  fome 
cafes  out  of  the  court  of  chancery  (h),  common  pleas  (i),  or 
exchequer  (k)  ;  direfled  to  the  judge  and  parties  of  a  fuit  in 
any  inferior  court,  commanding  them  to  ceafe  from  the  prOf 
fecution  thereof,  upon  a  fuggeition  that  either  the  caufe  ori- 
ginally, or  fome  collateral  matter  arifing  therein,  does  not 
belong  to  tliat  jurifdi£lion,  but  to  the  cognizance  of  fome 
other  court.  This  writ  may  ilTue  either  to  inferior  courts  of 
common  law  5  as,  to  the  courts  of  the  counties  palatine  or 
principality  of  Wales,  if  they  hold  plea  of  land  or  other 
matters  not  lying  within  their  refpedlive  franchifes  (1)  i  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  fliillings  (m)  :  or  it 
may  be  direfted  to  the  courts  chriftian,  the  univerlity  courts, 
the  court  of  chivalry,  or  the  court  of  admiralty,  where  they 
concern  themfelves  with  any  matter  not  within  their  jurifdic- 
tion  ;  as  if  the  firft  fhould  attempt  to  try  the  validity  of  a 
cuftom  pleaded,  or  the  latter  a  contrail  made  or  to  be  exe- 
cuted within  this  kingdom.  Or  if,  in  handling  of  matters 
clearly  within  their  cognizance,  they  tranfgrefs  the  bounds 
prefcribed  to  them  by  the  laws  of  England  ;  as  where  they 
require  two  witnefles  to  prove  the  payment  of  a  legacy,  a 
releafe  of  tithes  (n),  or  the  like  j  in  fuch  cafes  alfo  a  prohibi- 
tion will  be  awarded.  For,  as  the  fad  of  figning  a  releafe, 
or  of  a£lual  payment,  is  not  properly  a  fpiritual  queftion, 
but  only  allowed  to  be  decided  in  thofe  courts,  becaufe  inci- 
dent or  acceflbry  to  fome  original  queftion  clearly  within  their 
jurifdiftion  ;  it  ought  therefore,  where  the  two  laws  differ, 
to  be  decided,  not  according  to  the  fpiritual,  but  the  temporal 
law  J  elfe  the  fame  queftion  might  be  determined  different 
ways,  according  to  the  court  in  which  the  fuit  is  depending  :  an 
impropriety,  which  no  wife  government  can  or  ought  to  endure, 

(h)  I  P.  Wms.  475.  (1)  Lord  Raym.  1408. 

(i)  Hob.  15,  (m)  Finch.  1.  4J1. 

(k)  Palmer  J13.  (n)  Cro.  Eliz.  6C6.  Uoh  188. 
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and  which  is  therefore  a  ground  of  prohibition.  And,  if  ei- 
ther the  judge  or  the  party  (hall  proceed  after  fuch  prohibi- 
tion,  an  attachment  may  be  had  againfl  them,  to  punlfli  thetn 
for  the  contempt,  at  the  difcretion  of  the  court  that  awarded 
it  (o) ;  and  an  a£lion  will  lie  agaiilft  them,  to  repair  the  par- 
ty injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the 
ecclefiaftical  ftate  was  wholly  independent  of  the  Civil,  great 
druggies  were  conltantly  maintained  between  the  temporal 
courts  and  the  fplritual,  concerning  the  writ  of  prohibition 
and  the  proper  objet^s  of  it :  even  from  the  time  of  the  con- 
llitutions  of  Clarendon,  naade  in  oppofition  to  the  claims  of 
archbifliop  Becket  in  lo  Hen.  II.  to  the  exhibition  of  certain 
articles  of  complaint  to  the  king  by  archbifliop  Bancroft,  in 
3  Jac.  I.  on  behalf  of  the  ecclefiaftical  courts :  from  which, 
and  from  the  anfwers  to   them  figned  by  all  the  judges  of 
Weftminfter  hall  (p),    much  may  be  collected  concerning 
the  reafons  of  granting,  and  methods  of  proceeding  upon  pro- 
hibitions.    A  fliort  fummary  of  the  latter  is  as  follows  :  The 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth,   in  a  fuggeftion  upon  record,  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  ad  allud  exarnen^ 
by  a  jurifdi(^l:ion  or  manner  of  procefs  difallowed  by  the  laws 
ot  the  kingdom  :  upon  which,  if  the  matter  alledged  appears 
to  the  court  to  be  fufficient,  the  writ  of  prohibition  immedi- 
ately  iffues ;  commanding  the  judge  not   to  hold,  and  the 
party  not  to  profecute,  the  plea.     But  fometimes  the  point 
may  be  too  nice  and  doubtful  to  be  decided  merely  upon  a 
motion:  and  then,  for  the  more  folemn  determination  of  the 
queftion,  the  party  applying  for  the  prohibition  is  dire£led 
by  the  court  to  aeclare  in  prohibition  ;  that  is,  to  profecute 
an  a£lion,  by  filing  a  declaration,   againfl  the  other,  upon 
a  fuppofition,  or  ficlion,   that  he  has  proceeded  in  the  fuit 
below,  notwithftanding    the  writ  of  prohibition.     And  if, 
upon  demurrer  and  argument,  the  court   (hall  finally  be  of 
opinion,  that  the  matter  fuggefted   is  a  good  and  fufficient 
ground  of  prohibition  in  point  of  law,  then  judgment  with 

(o)  F.  N.  B.  40.  (p)  1  luft.  $01,— (J18. 
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nominal  damages  (hall  be  given  for  the  party  complaining, 
and  the  defendant,  and  a]fo  the  inferior  court,  (hall  be  pro- 
hibited from  proceeding  any  farther.  On  the  other  hand,  if 
t'hs  fuperior  court  (hall  think  it  no  competent  ground  for  re- 
ffraining  the  inferior  jurifdiclion,  then  judgment  O^all  be 
given  againil  him  who  applied  for  ihe  prohibition  in  the 
court  above,  and  a  writ  of  confultation  fltall  be  awarded ;  fo 
called,  becaufe  upon  deliberation  and  confultation  had,  the 
judges  find  the  prohibition  to  be  ill  founded,  and  therefore 
by  this  writ  they  return  tlie  caufe  to  its  original  jurifdi£lion, 
to  be  there  determined,  in  the  inferior  court.  And,  even  in 
ordinary  cafes,  the  writ  of  prohibition  is  not  abfoiutely  final 
and  conclufive  :  for,  though  the  ground  be  a  proper  one  in 
point  of  la-j}^  for  granting  the  prohibition,  yet,  if  K\\t  faEl  that 
gave  rife  to  it  be  afterwards  falfified,  the  caufe  fhall  be  re- 
manded to  the  prior  jurifdi«Sl:ion.  If,  for  inftance,  a  cuftom 
be  pleaded  in  the  fpiritual  court,  a  prohibition  ought  to  go, 
becaufe  that  court  has  no  authority  to  try  it ;  but,  if  the  fa6l 
of  fuch  a  cuftom  be  brought  to  a  competent  trial,  and  be 
there  found  falfe,  a  writ  of  confultation  will  be  granted.  For 
this  purpofe  the  party  prohibited  may  appear  to  the  prohibi- 
tion, and  take  a  declaration,  (which  muft  always  purfue  the 
fuggeftion)  and  fo  plead  to  ifiue  upon  it ;  denying  the  con- 
tempt, and  traverfing  the  cuftom  upon  which  the  prohibition 
\yas  giounded  :  and,  if  that  iflue  be  found  for  the  defendant, 
he  fhall  then  have  a  writ  of  confultation.  The  writ  of  conful- 
tation may  alfo  be,  and  is  frequently,  granted  by  the  court 
without  any  aftion  brought;  when,  after  a  prohibition  iflued, 
upon  more  mature  confideration,  the  court  are  of  opinion,  that 
the  matter  fuggefted  is  not  a  good  and  fufficient  ground  to 
ftop  the  proceedings  below.  Thus  careful  has  the  law  been, 
in  compelling  the  inferior  courts  to  do  ample  and  fpeedy  ju- 
ftice  ;  in  preventing  them  from  tranfgrefting  their  due  boundsj 
and  in  allowing  them  the  undifturbed  cognizance  of  fuch 
caufes  as  by  right,  founded  on  the  ufage  of  the  kingdom  or 
a£l  of  parliament,  do  properly  belong  to  their  jurifdiftion. 

Chaptjeb. 
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Chapter    the    eighth. 


Of  WRONGS,  and  their  REMEDIES,  respecting 
THE  RIGHTS  OF  PERSONS. 


nn  H  E  former  chapters  of  this  part  of  our  commentaries 
having  been  employed  in  defcribing  the  feveral  methods 
of  redrefling  private  wrongs,  either  by  the  mere  adl  of  the 
parties,  or  the  mere  operation  of  law  j  and  in  treating  of  the 
;nature  and  feveral  fpecies  of  courts  ;  together  with  the  cogni- 
zance of  wrongs  or  injuries  by  private  or  fpecial  tribunals, 
and  the  public,  ecclefiaftical,  military,  and  maritime  jurif- 
ditlions  of  this  kingdom :  I  come  now  to  confider  at  large, 
and  in  a  more  particular  manner,  the  refpeftive  remedies  ia 
the  public  and  general  courts  of  common  law,  for  injuries  or 
private  wrongs  of  any  denomination  whatfoever,  not  exclu- 
fively  appropriated  to  any  of  the  former  tribunals.  And 
herein  I  fhall,  firft,  define  the  feveral  injuries  cognizable  by 
the  courts  of  common  law,  with  the  refpeftive  remedies  ap- 
plicable to  each  particular  injury ;  and  {hall,  fecondly,  de- 
fcribe  the  method  of  purfaing  artd  obtaining  thefe  remedies 
in  the  feveral  courts. 

First  then,  as  to  the  feveral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpedive  remedies  applicable  to 
each  particular  injury.  And,  in  treating  of  thefe,  I  (hall  at 
prefent  confine  myfelf  to  fuch  wrongs  as  may  be  committed 
in  the  mutual  intercourfe  between  fubjeftand  fuhjedj  which 
the  king,  as  the  fountain  of  juftice,  is  officially  bound  to  re- 
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drefs  in  the  oniinary  forms  of  law  :  referving  fuch  Injuries  or 
encroachments  as  may  occur  between  the  crown  and  the  fub- 
jeft,  to  be  diilinclly  confidered  hereafter;  as  the  remedy  in 
fuch  cafes  is  generally  of  a  peculiar  and  eccentrical  nature. 

Now,  as  all  wrong  may  be  confidered  as  merely  a  privati- 
on of  right,  the  one  natural  remedy  for  every  fpecies  of  wrong 
is  the  being  put  in  poflcffion  of  that  right  whereof  the  party 
injured  is  deprived.  This  may  either  be  efFeiSled  by  a  fpeci- 
fic  delivery  or  reiloration  of  the  fubj eft  matter  in  difpute  to 
the  legal  owner;  as  when  lands  or  perfonal  chattels  are  un- 
juftly  withheld  or  invaded  :  or,  where  that  is  not  a  poflible, 
or  at  leafl:  not  an  adequate  remedy,  by  making  the  {ufFerer  a 
pecuniary  fatisfaftion  in  damages  ;  as  in  cafe  of  alTault,  breach 
of  contrail,  &c.  to  which  damages  the  party  injured  has  ac- 
quired an  incomplete  or  inchoate  rzght,  the  inftant  be  receives 
the  injury  (a);  though  fuch  right  be  not  fully  afcertained  till 
they  are  alTcfled  by  the'intervention  of  the  law.  The  inftru-' 
ments  whereby  this  remedy  is  obtained,  (which  are  fome- 
times  confidered  in  the  light  of  the  remedy  itfelf)  are  adiver- 
fity  of  fuits  and  a6lions,  which  are  defined  by  the  mirrour  (b) 
to  be  "  the  lawful  demand  of  one's  right :"  or  as  Brafton  and 
Fleta  exprefs  it,  in  the  words  of  Juflinian  {c),  jus  profcquen- 
di  in  judicio  quod  alicid  debetur. 

The  Romans  introdueed,  pretty  early,  fet  forms  for  adli- 
£>ns  and  fuits  in  their  law,  after  the  example  of  the  Greeks  j 
^nd  made  it  a  rule,  that  each  injury  fhould  be  redrefled  by 
its  proper  remedy  only.  "  A^liones^  fay  the  pande£ls,  com- 
*'  pofitae  funtj  quibus  inter  fe  homines  difceptarent,  quas  a^i- 
**  ones  ne  populus  prout  vellet  injiituerety  certas  folennefque  ef- 
*^  fe  voluerunt  (d)."  The  forms  of  thefe  actions  were  original- 
ly preferved  in  the  books  of  the  pontifical  college,  as  choice 
and  ineftimable  fecrets,  till  one  Cneius  Flavins,  the  fecreta- 
ry  of  Appius  Claudius,  ftole  a  copy  and  publiftied  them  to 
the  people   (e).     The  concealment  was  ridiculous  ;  but  the 

(;.)  See  book  11.  di.  xg.  (d)  Ff.  i.  x.  {c€t.  6. 

(b)  c.  1.  fea.  I.  (e)  Ctc.  pro.  Miiraaia.  feft.  ii.  dc 

(tj  InJK  4.  (S.^r.  cra(.  /.  i,  c.  41. 
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eftablifhment  of  feme  ftandard  was  undoubtedly  neceflary,  to 
fix  the  true  ftate  of  a  qifefHon  of  right  ;  left  In  a  long  and  ar- 
bitrary procefs  it  might  be  fliiTted  continually,  and  be  at 
length  no  lonrjer  difcernible.  Or,  as  Cicero  exprefPes  it  (f), 
*^  funt  jiira^  fiuit  formulae,  de  omnibus  rebus  conjlitutae,  ne 
>  *'  qiiis  aut  in  genere  iujuriae,  aut  in  ratione  aBionis,  errare 
*'  pojfit.  Exprejfae  enimfunt  ex  uniufciij ufque  damito,  dolor Cy 
"  incommodo,  calamitate,  injuria,  publicae  a  praetore  formu- 
"  laCf  ad  quas  privata  lis  aecommodatur."  And  in  the  fame 
manner  our  Bra£lon,  fpeaking  of  the  original  writs  upon 
which  all  our  anions  are  founded,  declares  them  to  be  fixed 
and  immutable,  unlefs  by  authority  of  parliament  (g).  And 
ail  the  modern  legiflators  of  Europe  have  found  it  expedient, 
from  the  fame  reafons,  to  fall  into  the  fame  or  a  fimilar  me- 
thod. With  us  in  England  the  fevcral  fuits,  or  remedial  in- 
flruments  of  juftice,  are  from  the  fubjecl  of  them  diftinguifti- 
ed  into  three  kinds  ;  z€tions  per/onal,  real,  and  mixed. 

Personal  aftions  are  fuch  whereby  a  man  claims  a  debt, 
or  perfonal  duty,  or  damages  in  lidu  thereof ;  and,  likewife, 
whereby  a  man  claims  a  fatisfa£tion  in  damages  for  fome  in- 
jury done  to  his  perfon  or  property.  The  former  are  faid  to 
be  founded  on  contrails,  the  latter  upon  torts  or  wrongs  :  and 
they  are  the  fame  which  the  civil  law  calls  "  aEliones  in  per- 
^^  fonamy  que  adverfus  eum  intenduntur,  qui  ex.  contraBu  vel 
"  deliElo  oblifratus  ejl  aliquid  dare  vel  concedere  (h)."  Of  the 
former  nature  are  all  adlions  upon  debt  or  promifes ;  of  the 
latter,  all  a£lions  for  trefpafles,  nufances,  aflaults,  defamatory 
words,  and  the  like. 

Real  a£lIons,  (or,  as  they  are  called  in  the  mirror  {\)yfeodal 
aftions)  which  concern  real  property  only,  are  fuch  whereby' 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or  other  heredita- 

(f)  Pn.  ®«.  Rsfao.  fcft.  8.  foterinl  ahfque  concenfu  et  voUnniaU  eo- 

(g)  Sunt  q'jaednm   brevia   formata'  rum.     (7.  5.  de  cxceptionibus,  c.   17. 
fuper  cert's  cafibus  de  curfit,  et  de  com-     fe£t.  1.) 

?nm'i  conftlio  totius  regm  approbata   et         (h)  !«_/?.  4.  6.  ij. 
comejfa,  quae  qiiidcm  nulla'.cnus  mutari         (i)  c.  z,  fed.  6. 
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rrtents,  in  fee-fimple,  fee-tail,  or  for  term  of  life.  By  thefe 
a£licns,  formerly  all  difputcs  concerning  real  eftates  wete  de- 
cided •,  but  they  are  now  pretty  generally  laid  afide  in  prac- 
tice, upon  account  of  the  great  nicety  required  in  their  ma- 
nagement, and  the  inconvenient  length  of  their  pfocefis :  a 
much  more  expeditious  method  of  trying  tittes  being  fined 
introduced,  by  other  actions  perfonal  and  mixed. 

Mixed  aflions  are  fuits  partaking  of  the  nature  of  the  o- 
thcr  two,  wherein  fome  real  property  is  demanded,  and  alfo 
perfonal  damages  for  a  wrong  fuftained.  As  for  inftance,  an 
aftion  of  wafte  :  which  is  brought  by  him  who  hath  the  in- 
heritance, in  remainder  or  reverfion,  againft  the  tenant  for 
life,  who  hath  committed  wafte  therein,  to  recove^r  not  only 
the  land  wafted,  which  would  make  it  merely  a  r^al  action  ; 
"but  alfo  treble  damages,  in  purfuance  of  the  ftatute  of  Glo- 
cefter  (k),  which  is  a  perfonal  recompence  ;  and  fo  both,  be- 
ing joined  together,  denominate  it  a  mixed  adlion. 

Under  thefe  three  heads  may  every  fpecles  of  remedy  by 
fuit  or  a6lion  in  the  courts  of  common  law  be  comprifed. 
But  in  order  effeflually  to  apply  the  rem.edy,  it  is  firft  necef- 
fary  to  afcertain  the  complaint.  I  proceed  therefore  now  to 
enumerate  the  feveral  kinds,  and  to  inquire  into  the  refpec- 
tive  natures  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  the  rights  of  either  a  man's  perfon  or  his 
property  ;  recounting  at  the  fame  time  the  refpe£t!ve  reme- 
dies which  are  furniftied  by  the  law  for  every  infraction  of 
right.  But  I  muft  firft  beg  leave  to  premife,  that  all  civil  in- 
juries are  of  two  kinds,  the  one  without  force  or  violence, 
as  (lander  or  breach  of  contra£l ;  the  other  coupled  -with  force 
and  violence,  as  batteries,  or  falfe  imprifonment  (I).  Which 
latter  fpecies  favour  fomething  of  the  criminal  kind,  being 
always  attended  with  fome  violation  of  the  peace  ;  for 
which  in  ftriftnefs  of  law  a  fine  ought  to  be  paid  to  the  king, 

(k)  (S  Edw,  I.  c.  5.  (1)  Finch  L.  184. 

as 
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as  well  as  private  fatIsfa£lion  to  the  party  injured  (m).  And 
this  (liHiincSlion  of  private  wrongs,  into  injuries  with^nd  luith- 
ciiit  force,  we  iliall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  iliall 
follow  the  fame  method  that  was  purfued  with  regard  to  the 
diftribution  of  rights :  for  as  thcfe  are  nothing  elfe  but  an  in- 
fringement or  breach  of  thofe  rights  which  we ^ have  before 
laid  down  and  explained,  it  will  follow  that  this  negative 
fyltem,  of  ivrongSy  muli  correfpond  and  tally  with  the  for- 
mer pofitive  fyflem,  of  rz^/'/j".  As  therefore  we  divided  (n) 
all  rights  into  thofe  oi  perfonSi  and  thofe  of  things^  fo  we 
muft  make  the  fame  general  diftribution  of  injuries  into  fuch 
as  affetl  the  rights  of  perJonSi  and  fuch  as  affedl  the  rights 
of  property. 

The  rights  of  perfons,  we  may  remember,  were  dillri- 
buted  into  abfolnte  and  relative  :  abfolutey  which  were  fuch  as 
appertained  and  belonged  to  private  men,  confidered  merely 
as  individuals,  or  fingle  perfons  ;  and  relative,  which  were 
incident  to  them  as  members  of  fociety,  and  conne<Sl- 
ed  to  each  other  by  various  ties  and  relations.  And  the  abfo- 
lute  rights  of  each  individual  were  defined  to  be  the  right  of 
perfonal  fecurity,  the  right  of  perfonal  liberty,  and  the  right 
of  private  property  :  fo  that  the  wrongs  or  injuries  affecting 
them  muft  confequently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  affe£t  the  perfonal  fecurity  of  indi- 
viduals, they  are  either  injuries  againft  their  lives,  their  limbs, 
their  bodies,  their  health,  or  their  reputations. 

With  regard  to  the  firfl  fubdivifion,  or  injuries  affeifl:- 
ing  the  life  of  man,  they  do  not  fall  under  our  prefent  con- 
templation ;  being  one  of  the  mofl:  atrocious  fpecies  of  crimes, 
the  fubjeft  of  the  next  book  of  our  commentaries. 

(m)  Fin:h  L.  198.  Jenk.  Cent,  185.         (11)  See  book  I.  ch.  i. 
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2, 3. .The  two  nextfpecies  of  injuries,  afFefling  the  liftibs 
or  bodies  of  individuals,  I  {hall  confider  in  one  and  the  fame 
view.  And  thefe  may  be  committed,  i.  By  threats  and 
menaces  of  bodily  hutt,  through  fear  of  which  a  man's  bufi- 
nefs  is  interrupted.  A  menace  alone,  without  a  confequent 
inconvenience,  makes  not  the  injury  ;  but,  to  complete  the 
wrong,  there  mud  be  both  of  them  together  (0).  The  re- 
medy for  this  is  in  pecuniary  damages,  to  be  recovered  by 
a£lion  of  trefpafs  vi  ct  armis[p),  this  being  an  inchoate, 
though  not  an  abfolute,  violence.  2.  By  aJJ'ualt ;  which  is  an 
attempt  or  offer  to  beat  another,  without  touching  him  :  as  if 
one  lifts  up  his  cane,  or  his  fifl,  in  a  threatening  manner  at 
another  ;  or  ftrikes  at  him,  but  mifles  him }  this  is  an  aflault, 
infultus,  whichFinch  (q)  difcribes  to  be  "  in  unlawful  fctting 
*'  upon  one's  perfon."  This  alfo  is  an  inchoate  violence, 
amounting  confiderably  higher  than  bare  threats  ;  and  there- 
fore, though  not  a6lual  fuffering  is  proved,  yet  the  party  in- 
lured  may  have  redrefs  by  a^lion  of  trefpafs  vi  et  armis  i 
wherein  he  fliall  recover  damages  as  a  compenfation  for  the 
injury.  3.  By  battery  ;  which  is  the  unlawful  beating  of  ano- 
ther. The  lead  touching  of  another's  perfon  wilfully,  or  in 
anther,  is  a  battery  ;  for  the  law  cannot  draw  the  line  between 
different  degrees  of  violence,  and  therefore  totally  prohibits 
the  firft  and  lowed  ftage  of  it :  every  man's  perfon  being 
facred,  and  no  other  having  a  right  to  meddle  with  it,  in  any 
the  flighteft  manner.  And  therefore  upon  a  fimilar  princi- 
ple the  Cornelian  law  de  injuriis  prohibited  piilfation  as 
well  as  verberation  ;  diftinguilhing  verberation,  which  was 
accompanied  with  pain,  from  pulfation  which  was  attend- 
ed with  none  (r).  But  battery  is,  in  fome  cafes,  jufti- 
fiable  or  lawful ;  as  \yhere  one  who  hath  authority,  a  parent 
or  mailer,  gives  moderate  correction  to  his  child,  his  fcho- 
lar,  or  his  apprentice.  So  alfo  on  the  principle  of  felf- de- 
fence :  for  if  one  ftrikes  me  firft,  or  even  only  affaults  me,  I 
may  ftrike  in  my  own  defence  ;  and,  if  fued  for  it,  may 
plead /o7j  affault  de^tefne,  or  that  it  was  the  plaintiff's  own  ori- 

(o)  Fhrch.  L.  aoi.  (q)  Finch.  L.  loi. 

(p)  Regiftr.  104.  j?.  AjJ.w.")  Ed.         (r)  Ff.  47.  10.  s- 
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ginal  a/TauIt  that  occafioned  it.  So  likcwife  in  defence  of  my 
goods  or  pofTeflion,  if  a  man  endeavours  to  deprive  me  of 
them,  I  may  juftify  laying  hands  upon  him  to  prevent  him  ; 
and  in  cafe  he  perfifts  with  violence,  I  may  proceed  to  beat 
him  away  (r).  Thus  too  in  the  exercife  of  an  office,  as  that 
of  church-warden  or  beadle,  a  man  may  lay  hands  upon  ano- 
ther to  turn  him  out  of  church,  and  prevent  his  dillurbing 
the  congregation  (s).  And,  if  fued  for  this  or  the  like  battery, 
he  may  fet  forth  the  whole  cafe,  and  plead  that  he  laid  hands 
upon  him  gently,  molUter  manus  impofuity  for  this  purpofe. 
On  account  of  thefe  caufes  of  juftification,  battery  is  defined 
to  be  the  unlawful  beating  of  another;  for  which  the  remedy 
3S,  as  for  aflault,  by  a£lion  of  trefpafs  vi  et  armis :  wherein 
the  jury  will  give  adequate  damages.  4.  By  wounding;  which 
confifis  in  giving  another  fome  dangerous  hurt,  and  is  only  an 
aggravated  fpecies  of  battery.  5.  By  mayhem .-  which  is  an 
injury  (till  more  attrocious,  and  confifts  in  violently  depriving 
another  of  the  ufe  of  a  member  proper  for  his  defence  in 
fight.  This  is  a  battery,  attended  with  this  aggravating  cir- 
cumftance,  that  thereby  the  party  injured  is  for  ever  difabled 
from  making  fo  good  a  defence  againft  future  external  inju- 
ries, as  heotherwife  might  have  done.  Among  thefe. defen- 
five  members  are  reckoned  not  only  arms  and  legs,  but  afinger, 
an  eye,  and  a  fore-tooth  (t),  and  alfo  fome  others  (u).  But 
the  lofs  of  oneof  the  jaw-teeth,  the  ear,  or  the  nofe,  is  no 
mayhem  at  common  law,  as  they  can  be  of  no  ufe  in  fighting. 
The  fame  remedial  a£lion  oi  trefpafs  vi  et  armis  lies  alfo  to  re- 
cover damages  for  this  injury ;  an  injury,  which  (when  wilful) 
no  motive  can  juflify,  but  neceflary  felf-prefervation.  If  the 
ear  be  cut  oiF,  treble  damages  are  given  by  ftatute  3  7  Hen.  VIII. 
c.  6.  though  this  is  not  mayhem  at  common  law.  And  here  I 
muft  obferve,  that  for  thefe  four  laft  injuries,  aflault,  battery, 
wounding,  and  mayhem,  an  indi£lment  maybe  brought  as  well 
as  an  adlion  \  and  frequently  both  are  accordingly  profecuted; 
the  one  at  the  fuit  of  the  crown  for  the  crime  againft  the  public;, 

(r)  I  Finch.  L.  %o\,  (t)  Finch.  L.  104. 

(s)  I  Sid.  301.  (u)  I  Hawk.  P.  C.  in. 

the 
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the  other  at  the  fait  of,  the  party  injured,  to  make  hirn  a  re- 
paration in  damages. 

4.  Injuries,  afFeding  a  man's  heahh^  are,  whsre  by  any 
unwholefome  pradlice  of  another,  a  man  fufla'ns  any  appa- 
rent damage  in  his  vigour  or  conflitution.     As  by  felling  him 
bad  provifions  or  wine(w);    by  the  exercife  of  a  noifomc 
trade,  which  infe£ls  the  air  in  his  neighbourhood  (x) :  or  by" 
the  negleftor  unflcilful  management  of  his  phyfician,furgeon, 
or  apothecary.    For  it  hath  been  folemnly  refoived  (y)  ;  that 
malapraxis  is  a  great  mifdemefnor  and  offence  at  common  law, 
whether  it  be  for  curiofity  and  experiment,'  or  by  negletSl; 
becaufe  it  breaks  the  truH:  which  the  party  had  placed  in  his 
phyfician,  and  tends  to  the  patient's  deftruclion.     Thus  alfo, 
in  the  civil  law  (z),  negle£l  or  want  of  (kill  in  phyficians  and 
furgeons  *'  culpae adnumerantur :  vehitifi  medicus  curat'wnevi 
**  dereliqiieritf  male  quempiam  fecuerit ^  aut  perpcram  ei  medi- 
*'  camentum  dederit."   Thefe  are  wrongs  or  injuries  unaccom- 
panied by  force,  for  which  there  is  a  remedy  in  damages  by  a 
fpecial  aftion  of  trefpafsy  upon  the  cafe.    This  adion,  oi  tref- 
fcifs^  or  tranfgreflfion,  on  the  cafe^  is  an  univerfal  remedy,  given 
for  all  p-jrfonal  wrongs  and  injuries  without  force;  fo  called,' 
becaufe  the  plaintiff's  whole  cafe  or  caufe  of  complaint  is  fet 
forth  at  length  in  the  original  writ  (a).  For  though  in  general 
there  are  methods  prefcribed,  and  forms  of  aiSlion  previoufly  fet- 
tled, for  redrefnng  thofe  wrongs  which  moft  ufually  occur,  and 
in  which  the  very  aft  itfelf  is  immediately  prejudicial  or  inju- 
rious to  the  plaintiff's  perfon  or  property,  as  battery,  non-pay- 
nient  of  debts,  detaining  one's  goods,  or  the  like  j  yet  where 

(w)   I  Roll.  Ahr.  50.  "  lene  et  compelenter  curandumapud  S 

(x)  9  Rep.  J7.  Hiitt.  135.  "  pro  (Jttadam  pecHiiidie  funima  prae  Tti»-. 

(y)'  L^rd  Ray>A.  114.  *'  nibiis  faltita  njfumpjyjct^  idem  Bcu- 

( z)  Inji.  4.  3.  6.  &  7'.  "  ram  J'nam    circa   oc:i!:i>n   fracdi&um' 

(a)  For  exarhple  :    *'  Rex  vicecomili  "  i/im  negligcnier  ct  improvidc  appcfuiti.- 

"  fabitem.     Si  A  fcccrit  te  Jccurtim  de  "  quod  idem  A  difcdu  ipji.is  B  vifum 

"  clamore  fno  profijiicndo,    tunc  pone  "  oculi  praediBi  totaliier  annltf,  ad  dant' 

"  per  vadium  et  fnlvos  plegios  B,    quod  "  num  ipfms  A  vipnti  hbr.irum,  m  di~ 

•'  ftt  coram  jujlitiards  noftris  aprid  fFeJ}-  "  cit.     Et  halcas  ibi  nomina  pkgiorum 

*'  inonaficrium  in  oFrabis  JariBi  Michaclis  "  ct  hoc  hreve.  Tejle  meipfo  a  pud  Wcjl- 

"  often/tints  qnare  cum  idem  B  ad  dcx-  *'  }i!onaJ}crium,'&c,"     {S.^g'fii'-  Brex'. 

**  tritm  oculitinipjius  Acojiialiler  laefum  105.) 

any 


Ch.  8.    ^  Wrong  s.  123 

any  fpecial  confequential  damage  acifes  which  could  not  be 
forefeen  and  provided  for  in  the  ordinary  courfe  of  juftice, 
the  party  injured  is  allowed,  both  by  common  law  and  the 
ftatute  of  Weftm.  2.  c  24.  to  bring  a  fpecial  adtion  on  his 
own  cafe,  by  a  writ  formed  according  to  the  peculiar  circum- 
ftances  of  his  own  particular  grievance  (b).  For  wherever 
the  common  law  gives  a  right,  or  prohibits  an  injury,  it  alfo 
gives  a  remedy  by  adlion  (c)  ;  and  therefore,  wherever  a 
new  injury  is  done,  a  new  method  of  remedy  mufl  be  purfu- 
ed  (d.)  And  it  is  a  fettled  dlftln6lion  (e,)  that  where  an  afb 
is  done,  which  is  in  Itfelf  an  immediaie  lujmY  to  another'.'j 
perfon  or  property,  there  the  remedy  is  ufually  by  an  aCtiou 
of  trefpafs  vi  ct  armis  :  but  where  there  is  no  a6t  done,  but 
only  a  culpable  omiflion  •,  or  where  the  zQt  is  not  immediate- 
ly injurious,  but  only  by  confequence  and  collaterally  5  there 
no  a£lion  of  trefpafs  vi  ct  armis  will  lie,  but  an  action  on  the 
fpecial  cafe,  for  the  damages  confequent  on  fuch  omilfion  or 
acl. 

5.  Lastly  ;  injuries  afFe£ling  a  man's  reputati<in  or  good 
name,  are,  firft,  by  malicious,  fcandalous,  and  llanderous 
luordsj  tending  to  his  damage  and  derogation.  As  if  a  man, 
malicioufly  and  falfely,  utter  any  ilander  or  falfe  tale  of  ano- 
ther :  which  may  either  endanger  him  in  law,  by  impeaching 
him  of  fome  heinous  crime,  as  to  fay  that  a  man  hath  poifon- 
ed  another,  or  is  perjured  (f) ;  or  which  may  exclude  him 
from  fociety,  as  to  charge  him  with  having  an  infe£lious  dif- 
eafe ;  or  which  may  impair  or  hurt  his  trade  or  livelyhood, 
as  to  call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a 
lawyer  a  knave  (g).  Words  fpoken  in  derogation  of  a  peer, 
a  judge,  or  other  great  officer  of  the  realm,  which  are  C2l\1- 
ed/canda/um  magnatimy  are  held  to  be  ftill  more  heinous  (h); 
and,  though  they  be  fuch  as  would  not  be  aftionable  in  the 
cafe  of  a  common,  perfon,  yet  when  fpoken  in  difgrace  of 
fuch  high  and  refpedable  characters,  they  amount  to  an  atro- 

fb)  See  pag.  SI.  1401.     Stra.  635. 

(c)  I  Salk.  10.     6  Mod.  54.  CO  Finch,  L.   185. 

(d)  Cro.  Jac.  478.  (.t)  /A;^.  186. 
(c)  II    Mod.   180.   Lord   Raym.  (h)  i  Ventr.  60. 

clous 
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cious  injury;  which  is  redreffed  by  an  a£lidn  on  the  cafe 
founded  on  many  antient  ftatutes  (i);  as  well  on  behalf  of  the 
crown,  to  infli£l  the  punifhment  of  imprifonment  on  the  ilan- 
derer,  as  on  behalf  of  the  party,  to  recover  damages  for  the 
injury  luftained.  Words  alfo  tending  to  fcandalize  a  ma- 
giftrate,  or  perfon  in  a  public  truft,  are  reputed  more  highly 
injurious  than  when  fpoken  of  a  private  man  (k).  It  is  laid, 
that  formerly  no  actions  were  brought  for  words,  unlefs  the 
flander  was  fuch,  as  (if  true)  would  endanger  the  life  of  the 
objedl  of  it  (1).  But,  too  great  encouragement  being  given 
by  this  lenity  to  falfe  and  malicious  flanderers,  it  is  now  held, 
that  for  fcandalous  words  of  the  feveral  fpecies  before-men- 
tioned, that  may  endanger  a  man  in  law,  may  exclude  him 
from  fociety,  may  impair  his  trade,  or  may  afFeft  a  peer  of 
the  realm,  a  magiftrate,  or  one  in  public  truft,  an  action  on 
the  cafe  may  be  had,  without  proving  any  particular  damage 
to  have  happened,  but  merely  upon  the  probability  that  it 
might  happen.  But  with  regard  to  words  that  do  not  thus 
apparently,  and  iipon  the  face  of  them,  import  fuch  defama- 
tion as  will  of  courfe  be  injurious,  it  is  neceflary  that  the 
plaintiff  Oiould  aver  fome  particular  damage  to  have  happen- 
ed ;  which  is  called  laying  his  a£lion  with  a  per  quod.  As 
if  I  fay  that  fuch  a  clergyman  is  a  baftard,  he  cannot  for  this 
bring  any  action  againft  me,  unlefs  he  can  fliew  fome  fpecial 
lofs  by  it;  in  which  cafe  he  may  bring  his  action  againft  me, 
for  faying  he  was  a  baftard,  per  quod  he  loft  the  prefentation 
to  fuch  a  living  (m).  In  like  manner,  to  flander  another 
man's  title,  by  fpreading  fuch  injurious  reports,  as,  if  true, 
would  deprive  him  of  his  eftate  (as  to  call  the  iflue  in  tail,  or 
one  who  hath  land  by  defcent,  a  baftard)  is  a£tionabIe,  pro- 
vided any  fpecial  damage  accrues  to  the  proprietor  thereby ; 
asif.helofes  an  opportunity  of  felling  the  land  (n).  But 
mere  fcurrility,  or  opprobrious  words,  which  neither  in  them- 
felves  import,  nor  are  in  fa£t  attended  with,  any  injurious  ef- 
fefts,  will  not  fupport  an  a£lion.   So  fcandals,  which  concern 

(i)  Wefim.  I.     3  Edw.  I.  c.  34.  a         (1)  z  Vent,  18. 
Ric.  II.  c.  J.     li  Bic.  II.  c.  II,  (m)  4  Rep.  17-     r  Lev.  148. 

(k)  Lord  Baym.  13SJ.  (n)  Cro.  Jac  113.  Cro.  Eliz.  157. 
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matters  merely  fpiritual,  as  to  call  a  man  heretic,  or  adulterer, 
are  cognizable  only  in  the  ecclefiaftical  court  (0) ;  unlefsany 
temporal  damage  enfues,  which  may  be  a  foundation  for  a 
per  quod.  Words  of  heat  and  pafiion,  as  to  call  a  man  rogue 
and  rafcal,  if  produ6live  of  no  ill  confequence,  and  not  of 
any  of  the  dangerous  fpecies  before-mentioned,  are  notadion- 
able:  neither  are  words  fpoken  in  a  friendly  manner,  as  by- 
way of  advice,  admonition,  or  concern,  without  any  tin6ture 
or  circumlbnce  of  ill  will  :  for,  in  both  thefe  cafes,  they  are 
not  malicioujly  fpoken,  which  is  part  of  the  definition  of  Han- 
der  (p).  Neither  (as  was  formerly  hinted)  (q)  are  any  refled- 
ing  words  made  ufe  of  in  legal  proceedings,  and  pertinent  to 
the  caufe  in  hand,  a  fufficient  cfiufe  of  adion  for  flander  (r). 
Alfo,  if  the  defendent  be  able  to  juftify,  and  prove  the  words 
to  be  true,  no  a£lion  will  lie  (s),  even  though  fpecial  damage 
hath  enfued;  for  then  it  is  no  flander  or  falfe  tale.  As  if  I 
can  prove  the  tradefman  a  bankrupt,  the  phyfician  a  quack,  the 
lawyer  a  knave,  and  the  divine  a  heretic,  this  will  deftroy 
their  refpediive  a6lions :  for  though  there  may  be  damage  fuffi- 
cient accruing  from  it,  yet,  if  the  h€t  be  true,  it  is  damnum 
nbfque  mjuria\  and  where  there  is  no  injury,  the  law  gives  no 
remedy.  And  this  is  agreeable  to  the  reafoning  of  the  civil 
law  (t):  "  Eurriy  qui  nocentem  infamaty  non  eft  aequum  et  bonum 
**  ob  earn  rem  condemnari ;  deli^aenim  nocentium  not  a  ejj'eopor' 
*'  tet  et  expedit.'* 

A  SKCOND  way  of  affecting  a  man's  reputation  is  by  print- 
ed or  written  libels,  piftures,  figns,  and  the  like;  which  fet 
him  in  an  odious  or  ridiculous  light  (u),  and  thereby  diminifh 
his  reputation.  With  regard  to  libels  in  general,  there  are,  as 
in  many  other  cafes,  two  remedies;  one  by  indi£lment,  and 
another  by  a£lion.  The  former  for  the  public  offence ;  for 
every  libel  has  a  tendency  to  break  the  peace,  or  provoke  others 
to  break  it :  which  oftcnce  is  the  fame  whether  the  matter  con- 

(o)   Nov.  64.     I  Freem.  J77.  (r)  Dyer.  jS;.     Cro.  Jac.  90. 

(p)   Finch. L.186.  iLev.Bj.  Cro.         (s)  4Rep.  13. 
J»c.9t.  (t)  >/.  47-  10.  i8. 

(q)  pag.  19.  („}  1  Show.  314.  II  Mod.  pp. 
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tained  be  true  cr  falfej  and  theitfore  the  defendent,  on  an  in- 
dictment for  publifliing  a  libel,  is  not  allowed  to  alledge  the 
truth  of  it  by  way  of  juftilication  (w).  But  in  the  remedy  by 
jKStion  on  the  cafe,  which  is  to  repair  the  party  in  damages 
for  the  injury  done  him,  the  defendant  may,  as  for  word? 
^uA'^w,  juftify  the  truth  of  the  fafts,  and  (hew  that  tKe  plain- 
tiff has  received  no  injury  at  all  (x).  What  was  faid  with 
regard  :o  words  fpoken,  will  alfo  hold  in  every  particular  with 
regard  to  libels  by  writing  or  printing,  and  the  civil  actions 
confequent  thereupon  :  but  as  to  llgns  or  piftures,  it  feems 
neceffary  always  to  fliew,  by  proper  innuendoes  znd  averments 
pf  the  defendant's  meaning,  the  import  and  application  of 
the  fcandal,  and  that  fome  fpecial  damage  has  followed; 
otherwife  it  cannot  appear,  that  fuch  libel  by  pi£l:ure  was  un- 
Uerilood  to  be  levelled  at  the  plaintiff,  or  that  it  was  attended 
with  any  a£lionable  confequences. 

A  THIRD  way  of  deftroying  or  injuring  a  man's  reputation 
is,  by  preferring  malicious  inditlmenrs  or  profecutions  againft 
him-,  which,  under  the  malk  of  juftice  and  public  fpirit,  are 
ibmetimes  made  the  engines  of  private  fpite  and  enmity. 
For  this,  however,  the  law  has  given  a  very  adequate  remedy 
in  damages,  either  by  an  action  of  con/piracy  (y),  which  can- 
not be  brought  but  againft  two  at  the  leaft  ;  or,  which  is  the 
more  ufual  way,  by  a  fpecial  adion  on  the  cafe  for  a  falfe  and 
malicious  profecution  (z).  In  order  to  carry  on  the  former, 
(which  gives  a  recompence  for  the  danger  to  which  the  party 
has  been  expofed,)  it  is  neceffary  that  the  plaintiff  fhould  ob- 
tain a  copy  of  the  record  of  his  indictment  and  acquittal ; 
but,  in  prefecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  indidment,  where  there  is  any  the  leaft  probable  caufe 
to  found  fuch  profecution  upon  (a).  For  it  would  be  a  very 
great  difcouragement  to  the  public  juftice  of  the  kingdom,  if 
profecutors,  who  had  a  tolerable  ground  of  fufpicion,  were 
liable  to  be  fued  at  law  whenever  their  indidments  mifciar- 

(w)  s  Rep.  115.  (0  F.  N.  B.  116. 

(x)  II  Mod.  99.  (a)  Cartb.411.   Lord  Raym.  253- 

(f)  Finch.  L.  joj.  . 
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ried.  But  an  a£lion  for  a  malicious  proftcutlon  may  be 
founded  on  fuch  an  indi£linent  whereon  no  acquital  can  be  j 
9S  if  it  be  rejcfted  by  the  grand  jury,  or  be  coram  iionjiidice, 
or  be  infufliciently  drawn.  For  it  is  not  the  danger  of  the 
plaintiff,  but  the  fcandal,  vexation,  and  cxpence,  upon  which 
this  action  is  founded  (b).  However,  any  probable  caufe  lor 
preferring  it  is  fufficient  to  juftify  the  defendant. 

II.  We  are  next  to  confider  the  violation  of  the  right  of 
perfonal  liberty.  This  is  effected  by  the  injury  of  fidfe  im- 
prifonment,  for  which  the  law  has  not  only  decreed  a  punilli- 
ment,  as  a  heinous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party  ;  as  well  by  removing  the  aiSlual  con-- 
finement  for  the  prefent,  as,  after  it  is  over,  by  fubje£ling  the 
wrong  doer  to  a  civil  a6lion,  on  account  of  the  damage  fu* 
fiained  by  the  lofs  of  time  and  liberty. 

To  conftitute  the  injury  of  falfe  imprifonment  there  are  twp 
points  requifite:  i.  The  detention  of  the  perfon  •,  and,  2. 
The  unlawfulnefs  of  fuch  detention.  Every  confinement  of 
the  perfooisanimprifonment, whether  it  be  in  a  common  pri- 
fon,  or  in  a  private  houfe,  or  in  the  flocks,  or  even  by  forcibly 
detaining  one  in  the  public  ftreets  (c).  Unlawful,  or  falls 
imprifonment,  confifts  in  fuch  confinement  or  detention  with- 
out fufficient  authority  j  which  authority  may  arife  either  froni 
fome  procefs  from  the  courts  of  juftice;  or  from  fome  war- 
rant from  a  legal  officer  having  power  to  commit,  under  his 
hand  and  feal,  and  expreffing  the  caufe  of  fuch  commitment 
(d)  ;  or  from  fome  other  fpccial  caufe  warranted,  for  the  ne- 
ceflity  of  the  thing,  either  by  common  law,  or  zQi  of  par- 
liament ;  fuch  as  the  arreting  of  a  felon  by  a  private  perfon 
without  warrant,  the  imprefling  of  mariners  for  the  public 
fervice,  or  the  apprehending  of  waggoners  for  mifbehaviour 
in  the  public  high -ways  (e).  Falfe  imprifonment  alfo  may 
arife  by  executing  a   lawful  warrant  or  procefs  at  aii  un- 


(h)  ro  Mod.  119.     Stra.  (5pi.  (d)  Ibid.  46. 

(c)  I  Inrt.  189.  (e)  Stat.  7  Geo.  III.  c.  42. 
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lawful  time,  as  on  a  Sunday  (f ) ;  orina  place  privileged  from 
arrefts,  as  in  the  verge  of  the  king's  court.  This  is  the  in- 
jury. Let  us  next  fee  the  remedy:  which  is  of  two  forts  ;  the 
one  removing  the  injury,  the  other  making  fathfaSlxon  for  it. 

The  means  of  removing  the  adual  injury  of  falfe  impri- 
fonment,  are  fourfold,  i.  i3y  writ  of  malnprize.  2.  By  writ 
de  odio  et  atia,  3.  By  wi'ix.  de  ho:nine  replegiando.  4.  By  writ 
of  habeas  corpus. 

1.  The  writ  of  mainprizsy  manucaptio,  is  a  writ  direOied 
to  the  fherifF,  (either  generally,  when  any  man  is  imprifoned 
for  a  bailable  offence,  and  bail  hath  been  refufed  ;  or  efpecially, 
when  the  offence  or  caufe  of  commitment  is  not  properly  bail- 
able below)  commanding  him  to  take  fureties  for  the  prifon- 
er's  appearance,  ufually  called  maitipernorS)  and  to  fet  him  at 
large  (g).  Mainpernors  differ  from  bail,  in  that  a  man's  bail 
may  imprifon  or  furrender  him  up  before  the  ftipulated  day 
of  appearance ;  mainpernors  can  do  neither,  but  aie  barely 
fureties  for  his  appearance  at  the  day  ;  bail  are  only  fureties, 
that  the  party  be  anfwerable  for  the  fpecial  matter  for  which 
they  ftipulate ;  mainpernors  are  bound  to  produce  him  to  an- 
fwer  all  charges  whatfoever  (h). 

2.  The  wiit  de  odio  et  atia  was  antleritly  ufed  to  be  direc- 
ted to  the  Iheriff,  commanding  him  to  inquire  whether  a 
prifoner  charged,  with  murder  was  committed  upon  juft 
caufe  of  fufpicion,  or  merely  propter  odium  et  atiam^  for 
hatred  and  ill-will ;  and,  if  upon  the  inquifition,  due  caufe 
of  fufpicion  did  not  appear,  then  there  iffued  another  writ 
for  the  fiieriff  to  admit  him  to  bail.  This  writ,  accord- 
ing to  Bradlon  (i),  ought  not  to  be  denied  to  any  man;  it 
being  exprefsly  ordered  to  be  made  out  gratis^  without 
any  denial,  by  magna  cartas  c.  26.  and  ftatute  Weftm.  2. 

(f )  Stat.  19  Car.  II.  c.  7.  (h)  Co.  ihid.  ch.  3.     4  Inft.  179. 

(g)  F.  N.  B.xso.  I  Hal.  P.  C.  141.  (i)  /.  3.  tr.z.  c.  8. 
Coke  on  bail  and  mainpr.  ch.  10. 

13  Edw.  I. 
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13  Edw.  I.  c.  29.  But  the  ftatute  of  Glocefter,  6  Edw.  I. 
c.  9.  reftrained  it  in  the  cafe  of  killing  by  mifadventure  or 
felf-defence,  and  the  (tatute  28  Edw.  IIL  c.  9.  abolifhed  it 
in  all  cafes  whatfoever;  but  as  the  ftatute  42  Edw.  III.  c  i. 
repealed  all  flatutes  then  in  being,  contrary  to  the  great  char- 
ter, fir  Edward  Coke  is  of  opinion  (k),  that  the  writ  de  otio 
et  atia  was  thereby  revived. 

3.  Th  e  writ  de  homine  replcgiando  (1)  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the  cuftody  of  any  private  perfon, 
(in  the  fame  manner  that  chattels  taken  in  diftrefs  may  be  re- 
plevied, of  which  in  the  next  chapter)  upon  giving  fecurity 
to  the  (herifF,  that  the  man  fhall  be  forthcoming,  to  anfwcr 
:^ny  charge  againft  him.  And,  if  the  perfon  be  conveyed  out 
of  the  flieriff 's  jurifdi6lion,  the  flieriff  may  return  that  he  is 
eloigned,  elongatus ;  upon  which  a  procefs  iflues  (called  a  capias 
in  withernam)  to  imprifon  the  defendant  himfelf,  without  bail 
or  mainprize  (m),  till  he  produces  the  party.  But  this  writ 
is  guarded  with  fo  many  exceptions  (n),  that  it  is  not  an  effec- 
tual remedy  in  numerous  inftances,  efpecially  where  the  crown 
is  concerned.  The  incapacity  therefore  of  thefe  three  reme- 
dies, to  give  complete  relief  in  every  cafe,  hath  almoft  intirely 
antiquated  them,  and  hath  caufed  a  general  recourfe  to  be  had, 
in  behalf  of  perfons  aggrieved  by  illegal  imprifonment,  to, 

4.  The  Writ  of  habeas  corpus^  the  mod  celebrated  writ 
in  the  Englifh  law.  Of  this  there  are  various  kinds 
made  ufe  of  by  the  courts  at  Weftminfter,  for  remov- 
ing prifoners  from  one  court  into  another,  for  the  more 
eafy  adminiftration  of  juftice.  Such  is  the  habeas  corpus 
refpondendum,  when  a  man  hath  a  caufe  of  a£tion  againft 
one  who  is  confined  by  the  procefs  of  fome  inferior  court; 
in  order  to  remove  the  prifoner,   and  charge  him  with  this 

(k)  2  Inft.  43,  55,  315.  «q/?n,  -vd  pro   mortc   hom'inis,  vcl  pro 

(I)  F.  N.  B.  C6.  forefla  nojlra,  vcl  pro  aliqiio  alio  rc/iy, 

(m)  Raym.  474.  guare  fccundiim  conftictttdinem    AfglLie 

(n)  Niji  captus  eft  per  fpeclalc  prae-  non  fit  repkpatUii'     {Regijlr,  77.) 
ceptum  nojirum,  vel  capitulu  juftiiitrii 
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'•iJ6  Private  Book  IH. 

hew  a£Hon  m  the  court  above  (o).     Such  is  that  ad fatisfaci- 
ehdum,  when  a  prifoner  hath  had  judgment  againft  him  in  an 
adiion,  and  the  plaintiff  is  defirous  to  bring  him  up  to  fomc 
fuperior  court,   to  charge  him  with  procefs  of  execution  (p). 
Such  al fo  are  thofe  ad profeqiiendunij  tefllficandiim.^  deliberaw' , 
dum^  liSC.  J  which  iffue  when  it  is  necefiary  to  remove  a  pri- 
foner, in  order  to  profecute  or  bear  teftimony  ITi   any  court, 
or  to  be  tried_in  the  proper  jurifdidlion  wherein  the  fa£l  was 
committed.     Such  is,  Laftly,  the  common  writ  ad  faciendum 
ct  recipiendum^    which   iffues  out  of  any  of  the  courts  of 
'VVe{lminn:er-hal],.when  a  perfon  is  fued  in  fome  inferior  ju- 
iifdi(Slion,  and  is  defirous  to  remove  the  a<Slion  into  the  fupe- 
rior court  i    commanding  the  inferior  judges  to  produce  the 
body  of  the  defendant,    together  with  the  day  and  caufe  of 
his  caption  and  detainer,  (whence  the  writ  is  frequently  deno- 
ininated  an  habeas  corpus  cum  caufa)  to  do  and  receive  whatfo- 
ever  the  king's  court  fhall  confider  in  that  behalf.     This  is  a 
writ  grantable  of  common  right,  without  any  motion  in  court 
(q) ;  and  it  in{i:antly  fuperfcdes  all  proceedings  in  the  court  be- 
low.   But,  in  order  to  prevent  the  furreptitious  difcharge  of  prl- 
foners,  it  is  ordered  by  ftatute  i  &  2  P.  &  M.  c.  13.  that  no 
habeas  corpus  (hall  iffue  to  remove  any  prifoner  out  of  any 
goal,  unlefs  figned  by  fome  judge  of  the  court  out  of  which  it 
is  awarded.   And,  to  avoid  vexatious  delays  by  removal  of 
frivolous  caufes,  it  is  enabled  by  ftatute  21  Jac.  I.  c.  23.  that, 
where  the  judge  of  an  inferior  court  of  record  is  a  barrifter 
of  three  years  ftanding,    no  caufe  fliall  be  removed  from 
thence  by  habeas  corpus^  or  other  writ,  after  iffue  or  demurrer 
deliberately  joined:   that  no  caufe,  if  once  remanded  to  the 
inferior  court  by  writ  of  procedendo^  or  otherwife,  fhall  ever 
afterwards  be  again   removed:  and  that  no  caufe  (hall  be  re- 
moved at  all,  if  the  debt  or  damages  laid  in  the  declaration  do 
not  amount  to  the  fum  of  five  pounds.     But  an  expedient  (r) 
having  been  found  oi*t  to  elude  the  latter  branch  of  the  ftatute, 
by  procuring  a  nominal  plaintiff  to  bring  another  a£)ion  for 
five  pounds  or  upwards,  (and  then  by  the  courfe  of  the  court 

(o)  a  Mod.  198.  (q)  i  Mod.  306. 

(p)  i  Lilly  prac.  rtg.  4.  (r)  Bohun»«^jV.  legal.  85.  ediLiToS. 
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the  habeas  corpus  removed  both  acftions  together)  it  is  therefore 
enadled  by  ftatute  12  Geo.  I.  c.  29.  that  the  inferior  court 
may  proceed  in  fuch  aftions  as  are  under  the  value  of  f:vc 
pounds,  notwithftanding  other  adlions  may  be  brought  againfi: 
the  fame  defendant  to  a  greater  amount. 

But  the  great  and  efficacious  writ,  in  all  manner  of  illegal 
confinement,  is  that  o^  habeas  corpus  ad  fubjiciendum;  dire<fl- 
ed  to  the  perfon  detaining  another,  and  commanding  him  to 
produce  the  body  of  the  prifoner,   with  the  day  and  caufe  o£ 
his  caption  and  detention,  ad  faciendum^  fubjiciendum,  ct  red- 
pienduntf  to  do,  fubmit  to,   and  receive,  whatfoever  the  judge 
or  court  awarding  fuch  writ  (hall  confider  in  that  behalf  (s). 
This  is  a  high  prerogative  writ,  and  therefore  by  the  common 
law  ifluing  out  of  the  court  of  king's  bench,  not  only  in  term- 
time,  but  alfo  during  the  vacation  (t),  by  -Ajiat  from  the  chie£ 
juftice  or  any  other  of  the  judges,  and  running  into  all  parts 
of  the  king's  dominions :  for  the  king  is  at  all  times  intitled  to 
have  an  account,  why  the  liberty  of  any  of  his  fubje^ls  is  re- 
ftrained  (u),  wherever  that  reftraint  may  be  inflidled.     If  it 
iffues  in  vacation,  it  is  ufually  returnable   before  the  judge 
himfelf  who  awarded  it,  and  he  proceeds  byhimfelfthereon(w); 
unlefs  the  term  fhould  intervene,  and  then  it  may  be  return- 
ed in  court  (x).     Indeed,  if  the  party  were  privileged  in  the 
courts  of  common  pleas  and  exchequer,  as  being  an  cfHcer  or 
fuitor  of  the  court,  an  habeas  corpus  ad/tibjiciendu7n  might  alfo 
have  been  awarded  from  thence  (y) :  and,  if  the  caufe  of  ini- 
prifonment  were  palpably  illegal,  they  might  have  difcharged 
liim  (z) ;  but,  if  he  were  committed  for  any  criminal  matter, 
they  could  only  have  remanded  him,  or  taken  bail  for  his 

(5)  St.  Trials.  viU,  14*.  of  November,  twa  days  after  the  sxpira- 

(t)  The  pliiries  habeas  for/iai  direfletl  tion  of  the  term, 

to  Berwick  in  45  Eliz.  (cited  4  Burr.  (11)  Cro.  Jac.  S43- 

3J(S.)   was  tefle'd  die   Jovts  prox'  pofl  (w)  4  Burr.  856. 

quiiidcii'  J'aii^i   Martini.      It    appears,  (x)  lW(f.  460.  541.  (So5. 

Ijy  referring  to  the  doininical  letter  of  (y)  z  Inft.  55.   4  Jnfl.  290.  a  Haf. 

that  year,  that  this  quhidena  (iNo.  i%.)  P.  C.  144.     z  Vcntr.  n, 

happened  that  ycaron  a  Saturday.  Tmc  (z)  Vaugh.  ijj. 
Thurfday  after  was  therefore  the  30th 

I  s  appear- 
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appearance  in  the  court  of  king's  bench  (a);  which  occafion- 
ed  the  common  pleas  to  difcountenance  fuch  applications.  It 
hath  alfj  been  faid,  and  by  very  refpe£table  authorities  (b), 
that  the  like  habeas  corpus  may  ilTue  out  of  the  court  of  chan- 
cery in  vacation  ;  but,  upon  the  famous  application  to  lord 
Nottingham  by  Jcnks,  notwithflanding  the  moft  diligent 
fearches,  no  precedent  could  be  found  where  the  chancellor 
had  iflued  fuch  a  writ  in  vacation  (c),  and  therefore  his  lord-  ' 
ihip  refufed  it. 

In  the  court  of  king's  bench  it  was,  and  is  ftill,  neeelTary 
to  apply  for  it  by  motion  to  the  court  (d),  as  in  the  cafe  of 
all  other  prerogative  writs  {certiorari^  prohibition,  mandamus, 
^c  )  which  do  not  ilTue  as  of  mere  courfe,  without  (hewing 
fome  probable  caufe  why  the  extraordinary  power  of  the  crown 
is  called  in  to  the  party's  affiftance.  For,  as  was  argued  by 
lord  chief  juflice  Vaughan  (e),  *'  it  is  granted  on  motion, 
*'  beciufe  it  cannot  be  had  of  courfe  •,  and  there  is  therefore, 
*'  no  neccjjityto  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
*'  the  party  hath  a  probable  caufe  to  be  delivered."  And  this 
feems  the  more  reasonable,  becaufe  (when  once  granted)  the 
'perfon  to  whom  it  is  directed  can  return  no  fatisfa61:ory  excufe 
for  not  bringing  up  the  body  of  the  prifoner  (f ).-  So  that,  if 
it  iflued  of  mere  courfe,  without  fliewing  to  the  court  or  judge 
fome  reafonable  ground  for  awarding  it,  a  traitor  or  felon  under 
fentence  of  death,  a  foldier  or  mariner  in  the  king's  fervice, 
a  wife,  a  child,  a  relation,  or  a  domeftic,  confined  for  infa- 
nity,  or  other  prudential  reafons,  might  obtain  a  temporary  en- 
largement by  fuing  out  an  habeas  corpus,  though  fure  to  be  re- 
manded as  foon  as  brought  up  to  the'court.  And  therefore  fir 
Edward  Coke,  when  chief  juftice,  did  not  fcruple  in  13  Jac, 
I.  to  deny  a  habeas  corpus  to  one  confined  by  the  court  of  ad- 
miralty for  piracy;  there  appearing,  upon  his  own  (hewing, 
fufhcient  grounds  to  confine  him  (g).    On  the  other  hand,  if  a 


(a)  Carter,  ixi.  z  Jon.  13.  (e)   Bufhcl's  cafe     z  Jon.  13, 

(b)  4lnft.  i8i.  i  H.1I.  P.  C.  m.  (f)  Cro.  fac  543- 
(c)'L.Nott.  MS S.  Rep.  July  1676.            (g)   ?  Buiftr.    ay.     See  alfo  i  Roll 
(il)  X  Mod.  30*.  I  Lev.  I.  Rsp.  133. 

probable 
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probable  ground  be  fliewn,  that  the  party  is  imprifoned  with- 
out juft  caufe  (h),and  therefore  hath  a  right  to  be  delivered,  the 
writ  of  habeas  corpus  is  then  a  writ  of  right,  which  "  may 
"  not  be  denied,  but  ought  to  be  granted  to  every  man  that 
**  is  committed,  or  detained  in  prifon,  or  othervvifj  reRrain- 

A'  ed,   though  it  be  by  the  command  of  the  king,   the  privy 

'f'^-  council,  or  any  other  (i)." 

In  a  former  part  of  thefe  commentaries  (k),  we  expatiated 
at  large  on  the  perfon?.!  liberty  of  the  fubjecl.  It  was.  (hewri 
to  be  a  natural  inherent  right,  which  could  not  be  furrender- 
ed  or  forfeited,  unlefs  by  the  commiflion  of  fome  great  and 
atrocious  crime,  nor  ought  to  be  abridged  in  any  cafe  with- 
out the  fpecial  permifiTion  of  law.  A  doclrine  co-eval  with 
the  firft  rudiments  of  the  Engllfli  conftitution ;  and  handed 
<lown  to  us  from  our  Saxon  anceftors,  notwithftanding  all 
their  ftruggles  with  the  Danes,  and  the  violence  of  the  Nor- 
man conqueft  :  aflerted  afterwards  and  confirmed  by  the  con- 
queror himfelf  and  his  defcendants  :  and  though  fometimes 
a  little  impaired  by  the  ferocity  of  the  times,  and  the  occa- 
iional  defpotifm  of  jealous  or  ufurping  princes,  yet  eftabliflied 
on  the  firmed  bafis  by  the  provifions  of  vtagna  cartUy  and  a 
long  fucceflion  of  ftatutes  enabled  under  Edward  111.  To 
affert  an  abfolute  exemption  from  imprifonment  in  all  cafes, 
is  in  confident  with  every  idea  of  law  and  political  fociety , 
and,  in  the  end,  would  deftroy  all  civil  liberty,  by  rendering 
its  protection  impofhble:  but  the  glory  of  the  Engiifh  law 
confifts  in  clearly  defining  the  times,  the  caufes,  and  the  ex- 
tent, when,  wherefore,  and  to  what  degree,  the  imprifon- 
ment of  the  fubje£t  may  be  lawful.  This  induces  an  abfo- 
lute necefTity, of  exprefTing  upon  every  commitment  the  reafon 
for  which  it  is  made:  that  the  court  upon  an  habeas  corpus 
;may  examine  Into  its  validity  \  and,  according  to  the  circum- 
flances  of  the  cafe,  may  difcharge,  admit  to  bail,  or  remand 
the  prifoner. 

('1)  zlnil  61s.  (k)  Book  J.  ch.  i, 

(i)  Com.journ.  jf^pr.  i^iS. 

I  -i  And 
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And  yet,  early  in  the  reign  of  Charles  I.  the  court  of  king's 
bench,  relying  on  fome  arbitrary  precedents,  (and  thofe  per- 
haps mifunderftood)  determined  (1),  that  they  could  not  upon 
an  habeas corpui  either  bail  or  deliver  a  prifoner,  though  com- 
mitted without  any  caufe  afTigncd,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lordo  of  the 
privy  council.  This  drew  on  a  parliamentary  inquiry,  and 
i^ioA\XQ,tA.  \\\t  petition  of  right y  3  Car.  I.  Avhlch  recites  this 
illegal  judgment,  and  ena£ls,  that  no  freeman  hereafter  fliall 
be  fo  imprifoned  or  detained.  But  when,  in  the  following 
year,  Mr.  Selden  and  others  were  committed  by  the  lords  of 
the  council,  in  purfuance  of  his  majefty's  fpecial  command, 
under  a  general  charge  of  "  notable  contempts,  and  ftirring 
**  up  fedition  againfl:  the  king  and  government,"  the  judges 
idelayed  for  two  terms  (including  alfo  the  long  vacation)  to 
deliver  an  opinion  how  far  fuch  a  charge  was  bailable.  And, 
•when  at  length  they  agreed  that  it  was,  they  hov/ever  an- 
nexed a  condition  of  finding  fureries  for  the  good  behaviour, 
■which  (till  protra£led  their  imprifonment  ;  the  chief  juftice, 
iir  Nicholas  Hyde,  at  the  fame  time  declaring  (m),  that 
*'  if  they  were  again  remanded  for  that  caufe,  perhaps  the 
<«  court  would  not  afterwards  grant  a  habeas  corpus y\it'w\g  al- 
*'  ready  made  acquainted  with  the  caufe  of  the  imprifon- 
*'  ment."  But  this  was  heard  with  indignation  and  aftonifli- 
ment  by  every  lawyer  prefent ;  according  to  Mr.  Selden's 
own  account  of  the  matter,  whofe  refentment  v/as  not  cooled 
at  the  diftance  of  four-and-twenty  years  (n). 

These  pitiful  evafions  gave  rifetothel  ftSftitc;  1(9  Car.  I.  c. 
lo.feO:.  8.  whereby  it  was  enabled,  that  if  any  perfon  be  com- 
mitted by  the  king  himfelf  in  perfon,  or  by  his  prrvy  council, 

(I)  State  Tr.  vii.  1 36.  "  mniiavit  (Jui  fcmpcr  fmilis)  mbh 

(m)  Ibul  140.  "  perpcttio    in   foftcrim    dcnegaiidtiw. 

(n)  "   Etiam  jiidiaim  tunc  pr'wmrl-  "  ^lod,   ut  odicjij^wum  juris  prodijri- 

*' us,  nifi  iHudfacercmtis,  rcfcripli  illi-  "  urn,  fdcniicrihn  hie  univerfis  cenfi- 

"  us  forenfts,   qui  lihcrlatis  perfonalis  "  turn."     Viudic.  Mar.  clauf.  edit.  A. 

*' omnirmdnc  vindcx  legitimus  eft  fere  D.  idjj. 

**/olvs,  iijtim  oiniiimtfdum  falam  fro- 

or 
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or  by  any  of  the  members  thereof,  he  fliall  have  granted  unto 
him,  without  any  delay  upon  any  pietence  whatfoever,  a  Wiit 
oi  habeas  corpus^  upon  demand  or  motion  made  to  the  couit 
of  king's  bench  or  common  pleas  ;  who  fliall  thereupon,  within 
three  court  days  after  the  return  is  made,  examine  and  deter- 
mine the  legality  of  fuch  commitment,  and  do  what  to  jiv- 
(lice  fhall  appertain,   in   delivering,    bailing,   or  remanding 
fuch  prifoner.     Yet  ftill  in  the  cafe  of  Jcnks,  before  alluded 
to  (o),  who  in  1676  Was  committed  by  the  king  in  council 
for  a  turbulent  fpeech  at  Guildhall  (p),  new  fhifts  and  devices 
were  made  ufe  of  to  prevent  his  enhrgement  by  law  ;   tbo 
chief  juOiice  (as  well  as  the  chancellor)  declining  to  award  a 
writ  of  habeas  corpus  ad  fuhjiciendum  in  vacation,   though  ?>t 
lad  he  thought  proper  to  award  the  ufual  writs  ad .deliberan- 
dum,   (be.  whereby  the  pvifoner  was  difcharged   at  the  Old 
Bailey.     Other   abufes   had    alfo   crept    into  daily  praiSlice, 
which  had  in  fome  meafure  defeated  the  benefit  of  this  great 
conftitutional  remedy.     The  party  imprifoning  was  at  liberty 
to  delay  his  obedience  to  the  firft  writ,   and  might  wait  till  a 
fecond  and  a  third,  called  an  alias  and  a  pluries^  were  ilTued, 
before  he  produced   the  party  ;   and   many  other  vexatious 
{liifts  were  praftifed  to  detain  ftate-prifoners  in  cuftody.     But 
whoever  will  attentively  confider  the  Englifii  hirtory  mayob' 
ferve,  thit  the  flagrant  abufe  of  any  power,   by  the  crown  or 
its  minifters,  has  always  been  produ(£live  of  a  ftruggle  j  which 
either  difcovers  the  exercife  of  that  power  to  be  contrary  to 
law,  or  (if  legal)  retrains   it  for  the  future.     This  was  the 
cafe  in  the  prefent  inftance.     The  oppreflion  of  an  obfcure 
individual   gave   birth  to   the  iTiVdQXx^  habeas  corpus  zOiy   31 
Car.  II.  c.  2.  which  is  frequently  confidered  as  another  m<7^- 
na  carta  (q)  of  the  kingdom  ;  and,  by  confequence,  has  alfo 
in  fubfequent  times   reduced  the  method  of  proceeding  on 
thefe  writs   (though  not  within  the  reach  of  that  flatute,  but 
ifluing  merely  at  the  common  law)   to  the  true  ftandard  of 
law  and  liberty. 

(o)  Pag.  131.  (q)  Sec  book  I.  ch.  i, 

{p)  State  Trials,  vii.  471. 

1 4  The 
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The  flatute  itfelf  ena6ls,  i.  That  the  writ  fhall  be  relum- 
ed and  the  prifcjiier  brought  up,  within  a  limited  time,  ac- 
cording to  the  diftance,  not  exceeding  in  any  cafe  twenty 
days.  2.  That  fuch  writs  fhali  be  cndorfed,  as  granted  in 
purfuance  of  this  aft,  and  figned  by  the  perfon  awarding 
rhem  (r).  3.  That  on  complaint  and  requeft  in  writing  by 
or  on  behah  of  any  perfon  committed  :md  charged  with  any 
crime  (unlefs  committed  for  treafon  or  felony  exprefled  in 
the  warrant,  or  for  fufpicion  of  the  fame,  or  as  acceflbry 
thereto  before  the  fa£i,  or  convicted  or  charged  in  execution 
by  legal  procefs)  the  lord  chancellor,  or  any  of  the  twelve 
judges,  in  vacation,  upon  viewing  a  copy  of  the  warrant, 
or  affidavit  that  a  copy  is  denied,  fhall  (unlefs  the  party  has 
aieglefted  for  two  terms'^ apply  to  any  court  for  his  enlarge- 
anent)  award  z  habeas  corpus  for  fuch  prifoner,  returnable  im- 
anediately  before  himfelf  or  any  other  of  the  judges;  and 
upon  the  return  made  fliall  difcharge  the  party,  if  bailable, 
3ipon  giving  fecurity  to  appear  and  anfwer  to  the  accufation 
5n  the  proper  court  of  judicature.  4.  That  ofRcers  and 
Jceepers  neglc£ling  to  make  due  returns,  or  not  delivering  to 
the  prifoner  or  his  agent  within  fix  hours  after  demand  a  co- 
py of  the  warrant  of  commitment,  or  fliiftlng  the  cuftody  of 
a  prifoner  from  one  to  another,  without  fufficient  reafon  or 
authority  (fpecified  in  the  a6l)  fhall  for  the  firll  ofTence  forfeit 
jog/,  and  for  the  fecond  offence  200/.  to  the  party  grieved, 
and  be  difabled  to  hold  his  office.  5.  That  no  perfon,  once 
delivered  by  habeas  corpus^  (hall  be  recommitted  for  the 
fame  offence,  on  penalty  of  500  /.  6.  That  every  perfon 
committed  for  treafon  or  felony  Taall,  if  he  requires  it  the 
prft  week  of  the  next  term,  or  the  firfl  day  of  the  next  fefhon 
of  oyer  and  terminer^  be  indi£led  in  that  term  or  fcffion,  or 
elfe  admitted  to  bail ;  unlefs  the  kiqg's  witnelfes  cannot 
he  produced  at  that  time  :  and  if  acquitted,  or  if  not  in- 
dicted and  tried  in  the  fecond  term  or  fcffion,  he  fhall  be 
difcharged  from  his  imprifonment  for  fuch  imputed  offence: 
but  th.;t  no  perfon,  after  the  affizes  ffiall  be  opened  for  the 

fr)  Thefe  two  claufes  reem  to  be  tranipofcd,  and  (hould  properly  be  placed 
alUi- the  following  proviHcns. 

county 
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county  in  which  he  is  detained,  fliall  be  removed  by  ha- 
beas corpus^  till  after  the  afRzes  are  ended  ;  but  (hall  be  left 
to  the  juftice  of  the  judges  of  afTize.  7.  That  any  fuch 
prifoner  may  move  for  and  obtain  his  habeas  corpus^  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas ;  and  the  lord  chancellor,  or  judges 
denying  the  fame,  on  fight  of  the  warrant  or  oath  that  the 
fame  is  refufed,  forfeit  feverally  to  the  party  grieved  the  fum 
cf  500  /.  8.  That  this  writ  of  habeas  corpus  fhall  run  into 
the  counties  palatine,  cinque  ports,  and  other  privileged 
places,  and  the  iflands  of  Jerfey  and  Guernfey.  9.  That  no 
inhabitant  of  England  (except  perfons  contra6ling,  or  convicts 
praying  to  be  tranfported  ;  or  having  committed  fome  capital 
offence  in  the  place  to  which  they  are  fent)  (hall  be  fent  pri- 
foner to  Scotland,  Ireland,  Jerfey,  Guernfey,  or  any  places 
beyond  the  feas,  within  or  without  the  king's  dominions  :  on 
pain  that  the  party  committing,  his  advifcrs,  aiders,  and 
afliflants,  fliall  forfeit  to  the  party  grieved  a  fum  not  lefs  than 
500/.  to  be  recovered  with  treble  coftsj  fhall  be  difabled  to  bear 
any  ofEce  of  trufl:  or  profit ;  fhall  incur  the  penalties  oi prae- 
miinire ;  and  (hall  be  incapable  of  the  king's  pardon. 

This  is  the  fubftance  of  that  great  and  important  ftatute  : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve- 
nience to  public  juftice  by  a  temporary  enlargement  of  the 
prifoner;  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expelled  by  the  court,  agreeable  to 
antient  precedents  (s),  and  the  fpirit  of  the  ad  of  parliament, 
that  the  writ  fhould  be  immediately  obeyed,  without  waiting 
for  any  alias  or  phiries  ;  otherwife  an  attachment  will  iflue. 
By  which  admirable  regulations,  judicial  as  well  as  parliamen- 
tary, the  remedy  is  now  complete  for  removing  the  injury  of 
unjuft  and  illegal  conJinement.  A  remedy  the  more  necefta- 
ry,  becaufe  the  oppreflion  does  not  always  arife  from  the  ill- 
nature,  but  fometimes  from  the  mere  inattention,  of  govern- 

(0  4  Burr.  855,  ,.-.-..:.,  ,  ..      ': 

ment. 
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ment.  For  it  frequently  happens  in  foreign  countries,  (and 
has  happened  in  England  during  temporary  fufpcnfions  (t)  of 
the  ftatute)  that  perfons  apprehended  upon  fufpicion  have  fuf- 
fercd  long  imprifonment,  merely  becaufe  they  were  forgotten. 

The  fatisfaclary  remedy  for  this  injury  of  falfe  imprifon- 
ment, is  by  an  action  of  trefpafs,  vi  et  armisy  ufually  called 
an  action  of  falfe  imprifonment;  which  is  generally,  and  al- 
rnoft  unavoidably,  accompanied  with  a  charge  of  aflault  and 
battery  alfo;  and  therein  the  party  (hall  recover  damages  for 
the  injury  he  has  received ;  and  alfo  the  defendant  is,  as  for 
all  other  injuries,  committed  with  force,  or  vi  et  armis^  liable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace. 

III.  With  regard  to  the  third  abfolute  right  of  individuals, 
or  that  of  private  property,  though  the  enjoyment  of  it,  when 
acquired,  is  flri£lly  a  perfonal  right;  yet  as  its  nature  and 
original,  and  the  means  of  its  acquifition  or  lofs,  fell  more  di- 
rcdlly  under  our  fecond  general  divifion,  of  the  rights  of 
things ;  and  as,  of  courfe,  the  wrongs  that  affeft  thefe  rights 
muft  be  referred  to  the  correfponding  divifion  in  the  prefent 
book  of  our  commentaries ;  I  conceive  it  will  be  more  com- 
modious and  eafy  to  confider  together,  rather  than  in  a  feparate 
view,  the  injuries  that  may  be  ofFcired  to  the  enjoyment,  as 
well  as  to  the  rights^  of  property.  And  therefore  I  fhall  here 
conclude  the  head  of  injuries  affe£ling  the  abfolute  rights  of 
individuals. 

"We  are  next  to  contemplate  thofe  which  afFecl  their  rela- 
tive rights  ;  or  fuch  as  are  incident  to  perfons  confidered  as 
members  of  fociety,  and  conneded  to  each  other  by  various 
ties  and  relations;  and,  in  particular,  fuch  injuries  as  may  be 
done  to  perfons  under  the  four  following  relations ;  hulband 
and  wife,  parent  and  child,  guardian  and  ward,  mafter  and 
fervant. 

(t)  See  vol.  I.  pag.  135. 

I.  Injuries 
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I.  Injuries  that  may  be  offered  to  a  perfon,  confidered 
as  a  hujhand^  are  principally  three  j  abdu6lion^  or  taking  away 
a  man's  wife  ;  adultery^  or  criminal  converfation  with  her ; 
and  heating  or  otherAvife  abufing  her.  i.  As  to  the  firft  fort, 
abduSlion  or  taking  her  away,  this  may  either  be  by  fraud  and 
perfuafion,  or  open  violence  j  though  the  law  in  both  cafes 
luppofes  force  and  conftraint,  the  wife  having  no  power  to 
confent ;  and  therefore  gives  a  remedy  by  writ  of  ravifimenty 
or  action  of  trefpafs  vi  et  armisy  de  iixore  rapta  et  ahdu5la  (u). 
This  action  lay  at  the  common  law,  and  thereby  the  hufband 
fliall  recover,  not  the  poffeffion  (w)  of  his  wife,  but  damages 
for  taking  her  away  :  and  by  ftatute  Weftm.  i.  3.  Edvv.  I.  c. 
13.  the  offender  (hall  alfo  be  imprifoned  two  years,  and  be 
fined  at  the  pleafure  of  the  king.  Both  the  kingsnd  hufband 
may  therefore  have  this  a£lion  (x) :  and  the  hulband  is  alfo 
intitled  to  recover  damages  in  an  a£tion  on  the  cafe,  againfl: 
fuch  as  perfuade  and  intice  the  wife  to  live  feparate  from  him 
without  a  fufficient  caufe  (y).  The  old  law  was  fo  {lri6l  in 
this  point,  that,  if  one's  wife  miffed  her  way  upon  the  road, 
it  was  not  lawful  for  another  man  to  take  her  into  his  houfe, 
unlefs  fhe  was  benighted  and  in  danger  of  being  loft  or 
di owned  (z)  :  but  a  ftranger  might  carry  her  behind  him  on 
horfeback  to  market,  to  a  juftice  of  the  peace  for  a  warrant 
againft  her  hufband,  or  to  the  fpiritual  court  to  fue  for  a  di- 
vorce (a).  2.  Adultery^  or  criminal  converfation  with  a  man's 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  court3  ;  yet,  confidered  as  a  civil  in- 
jury, (and  furely  there  can  be  no  greater)  the  law  gives  a 
fatisfaftion  to  the  hufband  for  it  by  an  a6lion  of  trelpafs  vi 
et  annis  againft  the  adulterer,  wherein  the  damages  recover- 
ed are  ufually  very  large  and  exemplary.  But  thefe  are 
properly  increafed  or  diminifhed  by  circumftances  (b);  as  the 
rank  and  fortune   of  the  plaintiff  and  defendant ;  the  rela- 

(u)  F.  N.  B.  89.  (z)  Bro.  Air.  i.  Irefpafs.  113. 

(w)  X  Infl.  434.  (a)  Ibid.  207.  440. 

(x)  Ibid.  (b)  Law  of  mfi  plus.  16. 
(y)  Law  of  nift  frius.  74. 

tion 
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tion  or  connexion  between  them  ;  the  fedu£lion  or  otherwifc 
cf  the  v.'ife,  founded  on  her  previous  behaviour  and  chara£ler ; 
and  the  hufband's  obligation  by  fettlement  or  otherwife  to 
provide  for  thofe  children,  which  he  cannot  but  fufpeft  to  be 
fpurious.  3.  The  third  injury  is  that  o^ beating  a  man's  wife, 
or  otherwife  ill  ufing  her;  for  which,  if  it  be  a  common 
afTauk,  battery,  or  imprifonment,  the  law  gives  the  ufual 
remedy  to  recover  damages,  by  a£lion  of  trefpafs  vi  et  armis, 
which  muft  be  brought  in  the  names  of  the  hufband  and  wife 
Jointly  :  but  if  the  beating  or  other  maltreatment  be  very  enor- 
mous, fo  that  thereby  the  hufband  is  deprived  for  any  time 
of  the  company  and  afliftance  of  his  Avife,  the  law  then  gives 
him  Sifeparate  remedy,  by  an  aftion  upon  the  cafe  for  this  ill 
ufage,  per  quod  confortium  amifts^  in  which  he  {hall  recover 
a  fatisfaftion  in  damages  (c). 

11.  Injuries  that  may  be  offered  to  a  perfon  confidered  in 
the  relation  of  a  parent  are  likewife  of  two  kinds  ;  i.  Jb- 
diinion^  Of  taking  his  children  away  ;  and,  2.  Marrying  his 
fon  and  heir  without  the  father's  confent,  whereby,  during  the 
continuance  of  the  military  tenures,  he  loft  the  value  of  his 
marriage.  But  this  lafl;  injury  is  now  ceafed,  together  with 
the  right  upon  which  it  was  grounded  ;  for,  the  father  being 
lio  longer  intitled  to  the  value  of  the  marriage,  the  marrying 
his  heir  does  him  no  fort  of  injury,  for  which  a  civil  adtion 
ivjll  lie.  As  to  the  other,  of  abduftion  or  taking  away  tlie 
children  from  the  father,  that  is  alfo  a  matter  of  doubt  whether 
it  be  a  civil  injury  or  no  j  for,  before  the  abolition  of  the 
tenure  in  chivalry,  it  was  equally  a  doubt  whether  an  adlion 
would  lie  for  taking  and  carrying  away  any  other  child  beCdes 
the  heir  ;  fome  holding  that  it  would  not,  upon  the  fuppofition 
that  the  only  ground  or  caufe  of  adlion  was  lofing  the  value 
of  the  heir's  marriage  ;  and  others  holding  that  an  adlibn 
would  lie  for  taking  away  any  of  the  children,  for  that  the  pa- 
rent hath  an  intereft  in  them  all,  to  provide  for  their  educa- 
tion (d).  If  therefore  before  the  abolition  of  thefe  tenures  it  was 
•an  injury  to  the  father  tctaks  away  the  reft  of  his  children,  as 

(e)  Cro.  Jac.  501.  538.  (d)  Cro.  Eliz.  770. 

well 
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well  as  his  heir,  (as  I  am  inclined  to  think  it  was)  it  ftill  re- 
mains an  injury,  and  is  remediable  by  a  writ  of  raviflmient^ 
or,  adtiori  of  trcfpafs  vi  et  armisy  de  Jtlioy  veljiliay  rapto  vel 
abJurto  (c)  i  in  the  fame  manner  as  the  hufband  may  have  it, 
on  account  of  the  abduftion  of  his  wife. 

III.  Of  a  fimilar  nature  to  the  lafi:  is  the  relation  of  guardi- 
an and  ward -y  and  the  like  a£lions  mutatis  mutandis,  as  are 
given  to  fathers,  the  guardian  alfo  has  for  recovery  of  dama- 
ges, when  his  ward  is  ftolen  or  ravifhed  away  from  him  (f). 
And  though  guardianfhip  in  chivalry  is  now  totally  abolifh- 
ed,  which  was  the  only  beneficial  kind  of  guardianfhip  to  the 
guardian,  yet  the  guardian  in  focage  was  always  (g)  and  is  flill 
intitled  to  an  aftion  of  ravifjmenty  if  his  ward  or  pupil  be 
taken  from  him :  but  then  he  muft  account  to  his  pupil  for 
the  damages  which  he  fo  recovers  (h).  And,  as  gjardian  in 
focage  was  alfo  intitled  at  common  law  to  a  writ  of  right  of 
luardy  de  cujlodia  terrae  et  haeredisj  in  order  to  recover  the 
pofLffion  and  cuftody  of  the  infant  (i),  fo  I  apprehend  that 
he  is  flill  intitled  to  fue  out  this  antiquated  writ.  But  a  more 
fpeedy  and  fummary  method  of  redrelTmg  all  complaints  re- 
lative to  wards  and  guardians  hath  of  late  obtained,  by  an  ap- 
plication to  the  court  of  chancery  •,  which  is  the  fupreme 
guardian,  and  has  the  fuperintendent  jurifdidlion,  of  all  the 
infants  in  the  kingdom.  And  it  is  exprefsly  provided  by  fla- 
tute  12  Car.  II.  c.  24.  that  teftamentary  guardians  may  main- 
tain an  action  of  ravifhment  or  trefpafs,  for  recovery  of  any 
of  their  wards,  and  alfo  for  damages  to  be  applied  to  the  ufe 
and  benefit  of  the  infants  (k). 

IV.  To  the  relation  between  jn(Ty?^randy^/-7;^;2f,  and  the  right 
accruing  therefrom,  there  are  twofpecies  of  injuries  incident. 
The  one  is,  retaining  a  man's  hired  fervant  before  his  time  is 
expired  i  the  other,  beating  or  confining  him  in  fuch  a  manner 

(e)  F.  N.  B.  9.}.  (h)  Hale  on  F.  N.  B.  139. 

(i)  Ibid.  1 3$.  (i)    F.  N.E.ibid. 

(g)  lUd.  (k)  z  P.  Wms.  io5. 

that 
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that  he  is  not  able  to  perform  his  work.  As  to  the  firft ;  the 
retaining  another  perfon's  fervant  during  the  time  he  has  a- 
greed  to  ferve  his  prefent  mafter  ;  this,  as  it  is  an  ungentle- 
manlike,  fo  it  is  al'fo  an  illegal  aft.  For  every  mafter  has  by 
his  contra6l  purchafed,  for  a  valuable  confideration,  the  fervice 
of  his  domeftjcs  for  a  limited  time  :  the  inveigling  or  hiring 
his  fervant,  which  induces  a  breach  of  this  contraft,  is  there- 
fore an  injury  to  the  mafter  ,  and  for  that  injury  the  law  has 
given  him  a  remedy  by  a  fpecial  a6lion  on  the  cafe:  and  he 
may  alfo  have  an  action  againft  the  fervant  for  the  non-per- 
formance of  his  agreement  (1).  But,  if  the  new  mafter  was 
not  apprized  of  the  former  contrail,  no  a£lion  lies  againft 
Mm{m-),  unlefs  he  refufes  to  reftore  the  fervant  upon  demand. 
The  other  point  of  injury,  is  that  of  beating,  confining,  or 
difabling  a  man's  fervant,  which  depends  upon  the  fame  prin- 
ciple as  the  laft ;  viz.  the  property  which  the  mafter  has  by 
his  contract  acquired  in  the  labour  of  the  fervant.  In  this 
cafe,  befides  the  remedy  of  an  aftion  of  battery  or  imprifon- 
ment,  which  the  fervant  himfelf  as  an  individual  may  have  a- 
gainft  the  aggreflbr,  the  mafter  alfo,  as  a  recom pence  for  his 
immediate  lofs,  may  maintain  an  a£lion  of  trefpafs,  vi  et  ar- 
mis ;  in  which  he  muft  alledge  and  prove  the  fpecial  damage 
he  has  fuftained  by  the  beating  of  his  fervant,  per  quod  fer- 
vitium amifit  (n) :  and  then  the  jury  will  make  him  a  propor- 
tionable pecuniary  fatisfa£lion.  A  fimilar  praftice  to  which, 
we  find  alfo  to  have  obtained  among  the  Athenians ;  where 
mafters  were  entitled  to  an  aftion  againft  fuch  as  beat  or  ill- 
treated  their  fervants  (o). 

We  may  obfervethat,  in  thefe  relative  injuries,  notice  is  only 
taken  of  the  wrong  done  to  the  fuperior  of  the  parties  related, 
by  the  breach  and  diflblution  of  either  the  relation  itfiilf,  or  at 
leaft  the  advantages  accruing  therefrom  ;  while  the  lofs  of  the 
inferior  by  fuch  injuries  is  totally  unregarded.  One  reafon  for 
which  may  be  this  :  that  the  inferior  hath  no  kind  of  property 
ia  the  company,  care,  or  afliftance  of  the  fuperior,  as  the  fu- 

(1)  F.  N.  B.  1(57.  (n)  J).  Rep.  J 13.     10.  Pep.  130. 

(m)  Bid.  Wiach.  ij.  (o)  Pott.  Antiqu.  b.  i.  c.  a6. 

*  '  perior 
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perior  is  held  to  have  in  thofe  of  the  inferior;  and  therefore' 
the  inferior  can  fufFer  no  lofs  or  injury.  The  wife  cannot 
recover  damages  for  beating  her  hufband,  for  (he  hath  no  fepa- 
rate  intereft  in  any  thing  during  her  overture.  The  child 
hath  no  property  in  his  father  or  guardian;  as  they  have  in 
him,  for  the  fake  of  giving  him  education  and  nurture.  Yet 
the  wife  or  the  child,  if  the  huiband  or  parent  be  flain,  have  a 
peculiar  fpecies  of  criminal  profecution  allowed  them,  in  the 
nature  of  a  civil  fatisfaftion ;  which  is  called  an  appeal^  and 
which  will  be  confidered  in  the  next  book.  And  fo  the  fer- 
vant,  whofe  mafter  is  difabled,  does  not  thereby  lofe  his 
maintenance  or  wages.  He  had  no  property  in  his  mafter; 
and,  if  he  receives  his  part  of  the  ftipulated  contra£l,  he  fuf- 
fers  no  injury,  and  is  therefore  entitled  to  no  ^ftion,  for  any 
battery  or  imprifonment  which  fuch  mafter  may  happen  to 
endure. 


CiiiPTE!^ 
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Chapter    the    ninth. 
Of  injuries  to  PERSONAL  PROPERTY. 


TN  the  preceding  chapter  we  confidered  the  wrongs  or  inju- 
ries that  afFefted  the  rights  of  perfons,  either  confidered  as 
individuals,  or  as  related  to  each  other;  and  are  at  prefent  to 
enter  upon  the  difcuflion  of  fuch  injuries  as  afFecl  the  rights 
of  property,  together  with  the  remedies  which  the  law  has 
given  to  repair  or  redrefs  them. 

And  here  again  we  muft  follow  our  former  divifion  (a)  of 
property  into  perfonal  and  real  :  perfonaly  which  confifts  in 
goods,  money,  and  all  other  moveable  chattels,  and  things 
thereunto  incident ;  a  property,  which  may  attend  a  man's 
perfon  wherever  he  goes,  and  fropi  thence  receives  its  deno- 
mination :  and  real  property,  which  confifts  of  fuch  things  as 
are  permanent,  fixed,  and  immoveable  ;  as  lands,  tenements, 
and  hereditaments  of  all  kinds,  which  are  not  annexed  to  the 
perfon,  nor  can  be  moved  from  the  place  in  which  they  fubfift. 

First  then  we  are  to  confider  the  injuries  that  may  be  of- 
fered to  the  rights  of  perfonal  property;  and,  of  thefe,  firft 
the  rights  of  perfonal  property  in  pcjfefiony  and  then  thofe 
that  are  in  atiion  only'  (b). 

(a)  See  book  II.  ch.  a.  (b)  Ihld.  ch.  35, 

I.  The 
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I.  The  rights  of  perfonal  property  in  poffcjjion  are  liable  to 
two  fpecies  of  injuries :  the  amotion  or  deprivation  of  that  pof- 
ieffion-j  and  the  abufe  or  damage  of  the  chattels,  while  the  pof- 
felfion  continues  in  the  legal  owner.  The  former,  or  depri- 
vation of  pofleflion,  is  alfo  divifible  into  two  branches;  the  un- 
juft  and  unlawful  taking  them  away  -,  and  the  unjuit  detaining 
them,  though  the  original  taking  might  be  lawiul. 

I.  ANDfirftofan  unlawful  taking.  The  right  of  property 
in  all  external  things  being  folely  acquired  by  occupancy,  as  has 
beeh  formerly  ftated,  and  prefervedand  transferred  by  grants, 
deeds,  and  wills,  which  are  a  continuation  of  that  occupancy  ; 
it  follows  as  a  neceflary  confequence,  that  \yhen  I  once  have 
gained  a  rightful  poflcinon  of  any  goods  or  chattels,  either  by 
a  juft  occupancy,  or  by  a  legal  transfer,  -whoever  either  by 
Iraud  or  force  difpoffes  me  of  them,  is  guilty  of  a  tranfgrefhoii 
againft  the  law  of  focicty,  which  is  a  kind  of  fecondary  lawo£ 
nature.  For  there  mud  be  an  end  of  all  focial  commerce  be- 
tween man  and  man,  unlefs  private  poflelTions  be  fecured  from 
unjuft  invafions  :  ahd,  if  an  acquifition  of  goods  by  either 
force  or  fraud  were  allowed  to  be  a  fufficient  title,  all  property 
•would  foon  be  confined  to  the  moft  (Irong,  orthe  moil  cunning, 
and  the  weak  and  fimple-minded  part  of  mankind  (which  is 
by  far  the  moft  numerous  divifion)  could  never  be  fecure  of 
their  pofTeflions. 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  confidciation  is,  what  remedythe  law  of  Eng- 
land has  given  for  it.  And  this  is,  in  the  firft  place,  the  reftitu- 
tion  of  the  goods  themfelves  fo  wrongfully  taken,  with  damages 
for  the  lofs  fuftained  by  fuch  unjuft  invafion  ;  which  is  e{Fe6led 
by  action  of  r^/)/^t^m;  an  inftitution,  which  the  mirror  (c)afcribe3 
toGlanviljchief  jufticeto  king  Henry  the  fecond.  This  obtains 
only  in  one  inftance  of  an  unlawful  taking,  that  of  a  wrong- 

(c)  c.  2.  kCt.  (S. 

Vol.  III.  K  ful 
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ful  dlftrefj ',  and  this  and  the  aftloli  of  detinue  (of  which  I  fliall 
prefently  fay  more)  are.  almod  the  only  actions  in  which  the 
atlual  fpecific  poffjrflion  of  the  identical  perfonal  chattel  is  re- 
flored  to  the  proper  owner.  For  things  perfonal  are  looked 
upon  by  the  law  as  of  a  nature  fo  'tratiritory  and  perifhable,  that 
It  is  for  the  mod  part  impoilible  either  lo  afcertain  their  iden- 
tity, or  to  reftore  them  in  the  fa'.ne  condition  as  when  they 
came  to  t^ie  hands  of  the  wrongful  poiTcllbr.  And  fince  ic  is  a 
maxim  that  "  kx  ncminern  cogit  advaudy  feu  unpoffibUin y"  it 
therefore  contents  itfelf  in  general  with  refloring,  not  the' 
thing  itfelf,  but  a  pecuniary  equivalent  to  the  party  injured^ 
by  giving  him  a  fatisfadllon  in  damages.  But  in  the  cafe  of 
a  dijlrefs,  the  goods  are  from  the  firll  taking  in  the  cuflody  of 
the  law,  and  not  merely  in  that  of  the  deftreinor  ;  and  there- 
for they  may  not  only  be  i-dentified,  btit  alfo  reftored  to  the 
firft  pofleflbr,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  cuftodyof  the  law,  the  taking  them 
back  by  force  is  looked  upon  as  an  atrocious  injury,  and  de- 
nominated a  refcous,  for  which  the  diftreinor  has  a  remedy  in 
damages,  either  by  writ  oirefcoiis  (d),  in  eafe  they  were  going 
to  the  pound,  or  by  writ  de  parco  fraUo^  or  found  breach  (e), 
in  cafe  they  were  aftually  impounded.  He  may  alfo  at  his 
option  bring  an  a£lion  on  the  cafe  for  this  injury  :  and  (hail- 
therein,  if  the  diftrefs  were  taken  for  rent,  recover  treble  da- 
mages (f).  The  term,  refcous^  is  likewife  applied  to  the  forcible 
delivery  of  a  defendant,  when  arrefted,  from. the  officer  who 
is  carrying  him  to  prifon.  Li  which  circumftances  the  plaintiff 
has  a  fimilar  remedy  by  a£lion  on  x\ii  cafe,  or  oi  refcoiis  (g) : 
or,  if  the  (heriff  makes  a  return  of  fuch  refcous  to  the  court 
out  of  which  the  proeefs  iflued,  the  refcuer  will  be  punifhed 
by  attachment  (h). 

(d)F.  N.  B.  loi.  (g)  6  Mod.  iir. 

(c)  Jhid  loo.  (h)  Cio.  Jac.  419.  Sdk.  586. 

(f)  Stat.  a.  W.  &M.  SefT.  I.e.  5. 

An 
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An  a£tion  of  replevin,  the  regular  way  of  contefting  the 
validity  of  the  tranfad.ion,  is  founded,  i  faid,  upon  a  diftri.fs 
taken  wrongfully  and  without  fufikient  caufe:  being  a  re- 
delivery of  the  pledge  (i),  or  thing  taken  iti  dillrefs,  to  the 
owner  j  upon  his  giving  fecurity  to  try  the  right  of  diftrefs,' 
and  to  redore  it  if  the  right  be  adjudged  againft  him  (k).  And 
forniv^rly,  when  the  party  diftreined  upon  intended  to  difpute 
the  right  of  the  diftrefs,  he  had  no  other  procefs  by  the  old 
common  law  than  by  a  writ  of  replevin,  replegiari  facias  (1)  5 
which  iiTued  out  of  chancery,  commanding  the  flieriiF  to  de-< 
liver  the  dillrefs  to  the  owner,  and  afterwards  to  do  juftice  in 
refpe6l  of  the  matter  in  difpute  in  his  own  county-court.  But 
this  being  a  tedious  method  of  proceeding,  the  beads  or  other 
goods  were  long  detained  from  the  owner,  to  his  great  lofs 
and  damage  (m).  For  which  reafon  the  ftaciiteof  Marlbridge- 
(n)  directs,  that' (without  fuing  a  writ  out  of  chancery)  the 
fherifF,  immediately  upon  complaint  to  him  made,  fnall  pro- 
ceed to  replevy  the  goods.  And,  for  the  greater  eafe  of  the 
parties,  it  is  farther  provided  by  ftatute  i  P.  &  M.  c.  12.  that 
the  fherifF  (hall  make  at  leaft  four  deputies  in  each  county, 
for  the  fole  purpofe  of  making  replevins.  Upon  application,- 
therefore,  cither  to  the  flierifF,  or  one  of  his  faid  deputies,  fe- 
curity is  to  be  given,  in  purfuance  of  the  (tatute  of  Wellm. 
2.  13.  Edw.  I.  c.  2. ;  I.  That  the  party  replevjang  will  pur- 
fue  his  a£lion  againfi:  the  deftreinor,  for  which  purpofe  he  puts- 
in  plegios  de  profequendo^  or  pledges  to  profecute;  and,  2.  That 
if  the  right  be  determined  againlt  him,  he  will  return  the  di- 
ftrefs again ;  for  which  purpofe  he  is  alfo  bound  to  find />/i?jf2- 
os  de  retorno  habcndo.  Befides  thefe  pledges,  which  aie  mere- 
ly difcretionary  in  the  fherifF,  the  flatute  1 1  Geo.  II.  c.  19.  re- 
quires that  the  officer,  grantir.g  a  replevin  on  a  diftrefs  for 
rent,  fliall  take  a  bond  with  two  iureties  in  a  fum  of  doubl>i 
the  value  of  the  goods  diftreined  ;  which  bond  fliallbealTign- 

(i)  Seepage  13.  (m)  i  Infr.  139. 

(k)  Co.  Lilt.  14J.  {n)  51  Hen.  Hi.  c.  ai, 

(I)  F.N.  B.  (S«. 
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ed  to  the  avowant,  or  perfon  making  cognizance,  on  requeft 
made  to  the  flierifF;  and,  if  forfeited,  may  be  fued  in  the  name 
of  the  aflignee.     And  certainly,  as  the  end  of  all  diftrefles  is 
only  to  compel  the  party  diftreined  upon  tofatisfy  the  debt  or 
duty  owing  from  bim,  this  end  is  as  well  anfwered  by  fuch 
fufficient   fureties  as   by  retaining  the  very  diftrefs,  which 
might  frequently  occafion  great  inconvenience  to  the  owner  j 
and  that  the  law  never  wantonly  infli£Vs.   The  flieriff,  on  re- 
ceiving fuch  fecurity,  is  immediately,  by  his  officers,  to  caufe 
the  chattels  taken  in  diftrefs  to  be  reftored  into  the  poflcfllon 
of  the  party  diftreined   upon;  unlefs  the  diftreinor  claims  a 
property  in  the  eoods  fo  taken.     For  if  by  this  method  of  di- 
ftrefs  the  diftreinor  happens  to  come  again  into  pcflefiion  of 
his  own  property  in  goods  which  before  he  had  loft,  the  law 
allows  him  to  keep  them,  without  any  reference  to  the  man- 
ner by  which  he  thus  has  regained  poflefTion  ;  being  a  kind  of 
perfonal  remitter  (o).     If  therefore  the  diftreinor  claims  any 
fuch  property,  the  party  replevying  muft  fue  out  a  writ  de pro- 
prietate  probandai  in  which  the  fherifF  is  to  try,  by  an  inqueft, 
in  whom  the  property  previous  to  the   diftrefs  fubfifted  (p). 
And  if  it  be  found  to  be  in  the  diftreinor,  the  fneriff  can  pro- 
ceed no  farther  j  but  muft  return  the  claim  of  property  to  the 
court  of  king's  bench  or  common  pleas,  to  be  there  farther 
profecuted,  if  thought  advifable,  and  there  finally  determi- 
ned (q). 

Bu  T  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the 
fiierifF's  inqueft  determines  it  againft  the  diftreinor;  then  ther 
fherifF  is  to  replevy  the  goods  (making  ufe  of  even  force,  if  the 
diftreinor  makes  refiftance)  (r),  in  cafe  the  goods  be  foundwithirr 
his  county.  But  if  the  diftrefs  be  carried  out  of  the  county,  or 
concealed,  then  the  ftierift  may  return  that  the  goods,  or  beafts, 
are  eloigned,  elongata,  carried  to  a  diftance,  to  places  to  him  un- 
known :  and  thereupon  the  party  replevying  ftiall  have  a  writ  of 
capias  in  withernamyOX  in  vetito  namio ;  a  term  which  figniiies  a 

(o)  See  pag.  19.  '  (q)  Co.  Lit.  145.  Finch.  L.  4J0. 

(p)  Finch.  L.  31  tf.  (rj  j  Inft.  193. 
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iecond  or  reciprocal  diftrefs(s),  in  lieu  of  the  firft  which  was 
eloigned.  It  is  therefore  a  command  to  the  flieriff  to  take 
other  goods  of  the  diflreinor,  in  lieu  of  the  diftrefs  formerly 
taken,  and  eloigned,  or  wichheld  from  the  owner  (t).  So 
that  here  is  now  diftrefs  againd  diftrefs ;  one  being  taken  to 
anfwer  the  other,  by,  way  of  reprifal  (u),  and  as  a  punifliment 
for  the  illegal  behaviour  of  the  original  didreinor.  For  which 
reafon  goods  taken  in  withernafn  cannot  be  replevied,  till  the 
original  diftrefs  is  forthcoming  (w). 

But,  in  common  caf«:s,  the  goods  are  delivered  back  to 
the  party  replevying,  who  is  then  bound  to  bring  his  a£lion  of 
replevin  ;  which  may  be  profecuted  in  the  county  court,  be 
the  diftrefs  of  what  value  it  may  (x).  But  either  party  may 
remove  it  to  the  fuperior  courts  ;  the  plaintiff  at  pleafure, 
the  defendant  upon  reafonable  caufe  {y)j  and  alfo  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in.queftion, 
the  {heriff  can  proceed  no  farther  (z)  ;  fo  that  it  is  ufual  to 
carry  it  up  in  the  firft  inftance  to  the  courts  of  Weftminfter- 
hall.  Upon  this  a£lion  brought,  the  diftreinor,  who  is 
now  the  defendant,  makes  avowry  ;  that  is,  he  avows 
taking  the  diftrefs  in  his  own  right,  or  the  right  of  his 
wife  (a) ;  and  fets  forth  the  reafon  of  it,  as  for  rent-arrere,  da- 
mage done,  or  other  caufe;  or  elfe,  if  he  juftifies  in  another's 
right,  as  his  bailiff  or  fervant,  he  is  faid  to  make  cow^72izawc<?,' 
that  is,  he  acknozvledges  the  taking,  but  infifts  thatfuch  taking 
was  legal,  as  he  a£led  by  the  command  of  one  who  had  a  righc 

(s)  Smith's  commonw.  b.   3.  c.  10.  Flanders;  who  },'ave  a  univerfal  chal- 

a  Infl.  141.  lege  to  difpute  with  any  perfon  in  any 

(t)  F.  N.  B.  6g.  73.  fcience:  in  oninifcibili,  et  de  gtwlibet  etUe. 

(u)  In  the  old  northern  languages  the  Upon  which   Mr  More  fcnt  him  this 

word  -withernam  is  ufed  as  equivalent  queftion,  "  utrum  aver'ia  carucae,  capta. 

to  reprifals.  {St'iernhook,  de  jure  Su£on.  "  in   vetito  namlo,  fint  irreplegibilia?" 

I.  I.  c.  10.)  whether  beads  of  the  plough,  taken  in 

(w)  Haym.  475.     The  fubftance  of  -wilhernam,  are  incapable  of  being  rc- 

thisrulecompofed  theterms  of  that  fa-  plevied.     (Hoddefd.  c.  5.) 

mous  queftion,  with  which  fir  Thomas  (x)  x.  Inft.  139. 

More  (when  a  ftudent  on  his  travels)  (y)  F.  N.  B.  69,  70. 

is  faid  to  have  puzzled  a  pragmatical  (z)  i  Finch.  L.  317. 

profedbr  in  the  univerfity  of  Bruges  in  (a)  1  Sauad.  ipj. 
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to  diftrein:  and  on  the  truth  and  leg.-il  merits  of  this  avowry 
or  cognizance  the  caufc  is  determined.  If  it  be  determined 
for  the  plaintiff,  viz.  that  the  diilrefs  was  wrongfullv  taken  *, 
he  has  already  got  his  goods  b.ick  into  his  own  poflefhon,  and 
fliall  keep  them,  and  moreover  recover  damajTes  (b).  But 
if  the  defendant  prevail?,  and  obtains  judgment  that  the  diftrefs 
"was  legal,  therr  he  (hall  have  a  writ  de  rctcrno  habaidoi 
whereby  the  goods  or  chattels  (which  were  diflreined  and  then 
replevied)  are  returned  a^nin  into  his  cuftody  ;  to  be  fold,  or 
otherwife  difpofed  of,  as  if  no  replevin  had  been  made.  Or, 
in  cafe  of  rent-arrere,  he  may  have  a  write  to  inquire  into  the 
value  of  the  diH^refs  by  a  jury,  and  fliall  recover  the  amount  of 
it  in  damages,  if  lefs  than  the  arrear  of  rent  ;  or,  if  more, 
then  fo  much  as  (hall  be  equal  to  fuch  arrear  :  and,  if  the  di- 
ilrefs be  Infufficient,  he  may  take  a  farther  diilrefs  or  didref- 
fes(c);  but  otherwife,  if,  pending  a  replevin  for  a  former 
diftrefs,  a  man  diftreins  again  for  the  fame  rent  or  fervice, 
then  the  party  is  not  driven  to  his  a6lion  of  replevin,  but  (hall 
have  a  writ  of  recaption  (d),  and  recover  damages  for  the  de- 
fendant's corltempt  of  the  procefs  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings 
of  a  man's  goodrj,  confifi;  only  in  recovering  a  fatisfaflion  in 
damages.  As  if  a  man  take  the  goods  of  another  out  of  his 
aftual  or  virtual  poffeffion,  without  having  a  lawful  title  fo  to 
Ao^  it  is  an  injury,  which,  though  it  doth  not  amount  to  felo- 
ny viXi\Gis\the Aonc animofurandi,  is  neverthelefs  a  traofgrcf*- 
fion,  for  which  an  sftion  of  trcfpafs  vi  et  annis  will  lie; 
wherein  the  plaintiff  (hall  not  recover  the  thing  itfelf,  buton- 
ly  damages  for  the  ]oh  of  it.  Or,  if  committed  without 
force,  the  party  may,  at  his  choice,  have  another  remedy  in 
damages  by  aftion  of  trover  and  converfion^  of  which  I  (hall 
prefently  fay  more. 

2.  Deprivation  of  poffeffion  mayalfobe  by  an  unjufl;^^^'- 
;f4/;2^'r  of  another's  goods,  though  the  original /flA'z/z^  was  lawful. 

(b)F.N.  B.69.  fd)F.N.  B.71. 

(c)  Siat,  17.  Car.  II.  c  7. 

As 
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As  if  Idlftrcin  anotlier's  cattlodaniage-feafimt,  and  he  renders 
.me  fuilicient  amends  ;  now,  though  the  original  taking  was 
lawful,  my  fubfequent  detainment  of  them,  after  tender  of 
amende,  Is  wrongful,  and  he  fliall  have  an  aclion  oi  replevin 
agalnfi:  me  to  recover  them  (e)  j  in  which  he  fliall  recover  da- 
mages only  for  the  detention  and  not  for  the  caption^  becaufe 
the  original  taking  was  lawful.  Or,  if  I  lend  a  man  a  horfe, 
and  he  afterwards  refufcs  to  ixHore  it,  this  injury  confifls  in 
the  detaining,  and  not  in  the  original  taking,  and  the  re- 
gular method  for  ine  to  recover  poflcfTion  is  by  action  of 
detinue  (f).  In  this  a6cion  of  detinue^  it  is  necefTary  to 
iifcertain  the  thing  detained,  in  fuch  a  manner  as  that 
it  may  be  fpecifically  known  and  recovered.  Therefore  it 
cannot  be  brought  for  money, ^  corn,  or  the  like:  for  that 
cannot  be  known  from  other  money  or  corn ;  unlefs  it  be 
in  a  bag  or  a  fack,  for  then  it  may  be  diflinguifliably  marked. 
In  order  therefore  to  ground  an  action  of  detinue,  which  is 
only  for  the  detaining,  thefe  points  arenecelTary  (g) :  i.  That 
the  defendant  came  lawfully  by  the  goods,  as  either  by  delive- 
ry to  him,  or  finding  them  ;  2.  That  the  plalntifFhave  a  pro- 
perty, 3.  That  the  goods  themfcives  be  of  fome  value  ;  and, 
4.  That  they  be  afcertained  in  point  of  ^tlentity.  Dut  there  is 
one  difadvantage  which  attends  this  aclion,  viz.  that  the  de- 
fendant is  herein  permitted  to  wage  his  law,  that  is,  to  excul- 
pate himfelf  by  oa:h  (h),  and  thereby  defeat  the  plaintiff  of  his 
remedy  :  which  privilege  is  grounded  on  the  confidence  origi- 
nally repofed  ii\  the  bailee  by  the  bailor,  in  the  bori^ower  bv 
the  lender,  and  the  like  j  from  whence  arofe  a  flrong  pre- 
fumptive  evidence,  that  in  the  plaintiff's  own  opinion  the  de- 
fendant was  worthy  of  credit.  But  for  this  reafon  the  action 
itfelf  is  of  late  much  difufed,  and  has  given  place  to  the  adliou 
of  trover. 

This  a£lion  of  trover  and  converfion^  was  in  Its  original  an 
a£lion  of  trefpafo  upon  the  cafe,  for  recovery  of  damages  againft 
fuch  perfon  as  had /oi/«i/ another's  goods,  and  refufed  to  deliver 

(e)  F.  N.  B.  69.  (5)  Co.  Lift.  a8(J. 

(f)  Ti\d.  138.  (h)  Ihid.  J9S. 
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them  on  demand,  but  converted  them  to  his  own  ufe  •,  from 
■which  finding  and  converting  it  is  called  an  aclion  of  trover 
and  converfion.  The  freedom  of  this  a6lion  from  wager  of 
law,  and  the  lefs  degree  of  certainty  requifite  in  defcribing 
the  goods  (i),  gave  it  fo  confiderabie  an  advantage  over  the 
adl:ion  of  detwucy  that  by  a  fidtion  of  law  a£lions  of  trover 
■were  at  length  permitted  to  be  brought  againfl:  any  man, 
who  had  in  his  pofTeflion  by  any  means  vvhatfoever  the  per- 
fonal  goods  of  another,  and  fold  them,  or  ufed  them  without 
the  confent  of  the  owner,  or  refufed  to  deliver  them  when 
demanded.  The  injury  lies  in  the  converf.on  :  for  any  man 
may  take  the  goods  of  another  into  poflcfllon,  if  he  finds 
them  ;  but  no  finder  is  allowed  to  acquire  a  property  therein, 
unlefs  the  owner  be  for  ever  unknown  (k) :  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  which  the  law  pre- 
fumes  him  to  do,  if  he  refufes  to  reflore  them  to  the  owner; 
for  which  reafon  fuch  refufal  alone  is,  prima  facie^  fufiicient 
evidence  of  a  converfion  (1).  The  faft  of  the  finding,  or  tro- 
very  is  therefore  now  totally  immaterial:  for  the  plaintiff  needs 
only  to  fuggell  (as  words  of  form)  that  he  loft  fuch  goods,  and 
that  the  defendant  found  them  ;  and,  if  he  proves  that  the 
goods  are  /;/,;  property,  and  that  the  defendant  had  them  in 
his  poffefiion,  it  is  fufiicient.  But  a  converfion  muft  be  ful- 
ly proved  :  and  then  in  this  aftion  the  plaintiff  fiiall  recover 
damages,  equal  to  the  value  of  the  thing  converted  ;  but  not 
the  thing  itfelf ;  which  nothing  will  recover  but  an  action  of 
detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  pofiefiion  of  the  owner,  as  hunting  a  man's  deer, 
ihooting  his  dogs,  poifoning  his  cattlc,or  in  any  wife  taking  from 
the  value  of  any  of  his  chattels,  or  making  them  in  a  worfe 
condition  than  before,  thefe  are  injuries  too  obvious  to  need  ex- 
plication. I  have  only  therefore  to  mention  the  remedies  given 
by  the  law  to  redrefs  them,  which  are  in  two  fliapes :  by  adlion 
pf  trejpafs  vi  et  armisy  where  the  a£lis  in  itfelf  immediate^  in« 


(i)  Salk.  654.  (1)  10  Rfp.  55. 

(k)  Sec  book  I.  c.  8.  book  II.  ch.  i.  &  a6. 
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jurious  to  another's  property,  and  therefore  neceflarlly  ac- 
companied with  fome  degree  of  force  ;  and  by  fpecial  a6lior\ 
on  the  caje^  where  the  a6l  is  in  itfelf  indifFt  rent,  and  the  in- 
jury only  confequentialy  and  therefore  arifing  without  any 
breach  of  the  peace.  In  both  of  wliich  fuits  the  plaintilF 
fliall  recover  damages,  in  proportion  to  the  injury  which  he 
proves  that  his  property  has  fuiVained.  And  it  is  not  materi- 
al whether  the  damage  be  done  by  the  defendant  himfelf,  or 
his  fervants  by  his  diredion  ;  for  the  a£lion  will  lie  againft 
the  mafter  as  well  as  the  fervant  (m).  And,  if  a  man  keeps 
a  dog  or  other  brute-animal,  ufed  to  do  mifchief,  as  by  wor- 
rying fheep,  or  the  like,  the  owner  mufl  anfwer  for  the  confe- 
quences,  if  he  knows  of  fuch  evil  habit  (n). 

II.  Hitherto  of  Injuries  afFe£ling  the  right  of  things  per- 
fonal,  in  pojfejfwn.  We  are  next  to  confider  thofe  which  re- 
gard things  in  aSion  only,  or  fuch  rights  as  are  founded  on, 
and  arife  from  centralis  ;  the  nature  and  feveral  divifions  of 
which  were  explained  in  the  preceding  volume (o).  The 
violation,  or  non-performance,  of  thefe  contra£ls  might  be 
extended  into  as  great  a  variety  of  wrongs,  as  the  rights 
which  we  then  confidered  :  but  I  fi:iall  now  endeavour  to  re- 
duce them  into  a  narrow  compafs,  by  here  making  only  a 
twofold  divifion  of  contra£ls,  viz.  contrails  exprefs^  and 
contrails  implied;  and  confidering  the  injuries  that  arife  from 
the  violation  of  each,  and  their  refpe£l:ive  remedies. 

,    Express  contraQs  include  three  diftinft  fpecies ;  debts, 
covenants,  and  promifes. 

I.  The  legal  acceptation  of  debt^  is  a  fum  of  money  due  by 
certain  and  exprefs  agreement.  As,  by  a  bond  for  a  determi- 
nate fum  j  a  bill  or  note  ;  a  fpecial  bargain  ;  or  a  rent  refer- 
ved  on  a  leafe  ;  where  the  quantity  is  fixed  and  unalterable, 
and  does  not  depend  upon  any  after-calculation  to  fettle  it. 

(m)  Noy's  Max.  c.  44.  (o)  Sec  book  II.  ch.  30. 

(n)  do.  Car.  154.  487. 

The 
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The  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
remedy  is  by  a£lion  of  dcbt[\))y  to  compel  the  performance 
of  the  contracl,  and  recover  the  fpecificai  fum  due  (q).    This 
is  the  fliortefl   and    furefl  remedy  ;  particularly  where  the 
debt  arifes  upon  a  fpecialty,  that  is,  upon  a  deed  or  inftru- 
ment  under  feal.     So  alfo,  if  I  verbally  agree  to  pay  a  man 
a  certain  price  for  a  certain  parcel  of  goods,   and   fail  in  the 
performance,  an  adtion  of  debt  lies  againfl  me  ;   for  this  is 
alfo  a  determinate  contraft :  but  if  I  agree  for  no  fettled  price, 
I  am  not  liable  to  an  adtion  of  debt,  but  a  fpecial  aftion  on 
the  cafe,  according  to  the  nature  of  my  contiaft.     And  in- 
deed, actions  of  debt  are  now  feldora  brought  but  upon  fpe- 
cial contrails  under  feal :  wherein  the  fum  due  is  clearly  and 
precifely  expreffed  :  for  in  cafe  of  fuch  an  adtion  upon  a  fini- 
ple   contract,  the   plaintiff  labours   under   two    difficulties. 
Firft,  the  defendant  has  here  the  fame   advantage,  as  in  an 
aftion  of  detinucy   that  of  waging  his  law,  or  purging  him- 
felf  of  the  debt  by  oath,  if  he  thinks  proper  (r).     Secondly^ 
in  an  adlion  of  debt  the  plaintiff  muft  recover  the  whole  debt 
he   claims,    or   nothing  at  all.     For  the  debt   is  one  fingle 
CrUife  of  aft  ion,  fixed  ana  determined  ;    and  which  therefore, 
if  the  proof  varies  from  the  clarm,  cannot  be  looked  upon  as 
the  fame  contra£t  whereof  the  performance   is  fued  for.     If 
therefore  I  bring  an  a£tion  of  debt  for  30/.  I  aiii  not  at  liber- 
ty  to  prove  a  debt  of  20/.  and  recover  a  verdidt  thereon  (s) ', 
any  more  than  if  I  bring  an, action  of  detinue  for  a  borle,  I 
can  thereby  recover  an  ox.     For  I   fail  in  the  proof  of  that 
contracl",  which  my  action  or  complaint  has  alledged  to  be 
,  fpecific,  exprefs,  and  determinate.     But  in  an  action  on  the 
cafe,  on  what  is  called  an  indebitatus  ajfumpfit,   which  is  not 
brought  to  compel  a  fpecific  performance  of  the  contradt,  but 
to  recover  damages  for  its  non- performance,  the  implied  af- 
fumpfity  and  confcquently  the  damages  for  the  breach  of  it, 
are  in  their  nature  indeterminate  ;  and  will  therefore  adapt 
and   proportion   themfelves  to   the  truth  of  the  cafe  which 
fliall  be  proved,  without    being    confined  to  the  precife  de- 
mand ftated  in  the  declaration.     For  \i  any  debt  be  proved, 

(p)  F.  N.  B.  iij).  '  (r)  4  Rep.  94. 

(q)  Sec  Appendix,  No.  Ill,  feifl.  I.  (s)  Dyer.  xip. 
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hov/ever  lefs  than  the  fum  demanded,  the  law  will  ralfe  a-pro- 
mife  fro  tanto^  and  the  damages  will  of  courfe  be  proportion- 
ed to  the  adlual  debt.  So  that  I  may  dcclaie  that  the  de- 
fendant, 'being indebted  10  me  in  30/.  undertook  orpromiledto 
pay  it,  but  failed;  and  lay  my  damages  ariTing  from  fuch 
failure  at  what  fum  I  pleafe  :  and  the  jury  will,  according  to 
the  nature  of  my  proof,  allow  ms  either  the  whole  in  dama- 
ges, or  any  inferior  fum. 

The  form  of  the  writ  of  dsbt  is  fometimes  in  the  debet  snd 
detinet,  and  fometimes  in  the  fi'^///Z(?f  only  •,  that  is,  the  writ 
fl.ltes,  either  that  the  defendant  ewes  and  unjuilly  detains  the 
debt  or  thing  in  queflion,  or  only  that  he  unjuftly  detains  it. 
It  is  brought  in  the  debet  as  well  as  detinet,  when  fued  by  one 
of  the  original  contrading  parties  who  perfonally  gave  the 
credit,  againft  the  other  who  perfonally  incurred  the  debt,  as 
by  the  obligee  againfl:  the  obliger,  the  landlord  againft  the 
tenant,  6^.  But,  if  it  be  brought  by  or  againft  an  executor, 
for  a  debt  due  to  or  from  the  teftator,  this,  not  being  his 
own  debt,  fnall  be  fued  for  in  the  detinet  only  (t).  So  alfo  if 
the  adtion  be  for  goods,  for  corn,  or  an  horfe,  the  writ  ihall 
be  in  the  detinet  only;  for  nothing  but  a  fum  of  money,  for 
which  I  have  perfonally  contra<Sled,  is  propeily  confidered  as 
my  debt.  And  indeed  a  writ  of  debt  in  the  detinet  only,  is 
neither  more  nor  lefs  than  a  mere  writ  of  detinue :  it  might 
therefore,  perhaps,  be  moreeafy  (inftead  of  d-ftinguifliing  be- 
tween the  debet  and  detinet,  and  the  detinet  oti]Yi  in  an  atlion 
of  debt)  to  fay  at  once  that  in  the  one  cafe  an  aclion  of  debet 
may  be  had,  in  the  other  an  a£lion  of  detinue. 

2.  A  COVENANT  alfo,  Contained  in  a  deed,  to  do  a  dire£b 
a£l  or  to  omit  one,  is  another  fpecies  of  exprefs  contradts,  the 
violation  or  breach  of  which  is  a  civil  injury.  As  if  a  man  co- 
venants to  be  at  York  by  fuch  a  day,  or  not  to  exercifeatrade 
in  a  particular  place,  and  is  not  at  York  at  the  time  appointed, 
or  carries  on  his  trade  in  the  place  forbidden,  thefe  are  dire6b 
breaches  of  his  covenant;  and  may  be  perhaps  greatly  to  the 

(t)  F.  N.  B.  119. 
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<lifadvantage  and  lofs  of  the  covenantee.  The  remedy  for 
this  is  by  a  writ  oi  covenant  (u) ;  which  diredls  the  flierifF  to 
command  the  defendant  generally  to  keep  his  covenant  with 
the  plaintiff  (without  fpecifying  the  nature  of  the  covenant) 
or  fhew  good  caufe  to  the  contrary;  and,  if  he  continues  re- 
fractory, or  the  covenant  is  already  fo  broken  that  it  cannot 
now  be  fpecifically  performed,  then  the  fubfequent  proceed- 
ings fet  forth  with  precifion  the  covenant,  the  breach,  and 
the  lofs  which  has  happened  thereby,  whereupon  the  jury 
will  give  damages,  in  proportion  to  the  injury  fuftained  by 
the  plaintiff,  and  occafioned  by  fuch  breach  of  the  defen- 
dant's contrail. 

There  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  refl ;  and  that  is  a  covenant  real,  to  convey  or  dif- 
pofe  of  lands,  which  feems  to  be  partly  of  a  perfonai  and 
partly  of  a  real  nature  (w).  For  this  the  remedy  is  by  a  fpe- 
eial  writ  of  covenant,  for  a  fpecific  performance  of  the  con- 
tract, concerning  certain  lands  particularly  defcribed  in  the 
writ.  It  therefore  directs  the  fheriif  to  command  the  de- 
fendant, here  ciiled  the  deforciant,  to  keep  the  covenant 
made  between  the  plaintiff  and  him  concerning  the  identical 
lands  in  queftion  :  and  upon  this  procefs  it  is  that  fines  of 
land  are  ufually  levied  at  common  law  (x);  the  plaintiff,  or 
perfon  to  whom  the  fine  is  levied,  bringing  a  writ  of  cove- 
nant, in  which  he  fuggefts  fome  agreement  to  have  been 
made  between  him  and  the  deforciant,  touching  thofe  parti- 
cular lands,  for  the  completion  of  which  he  brings  this  actioiv. 
And,  for  the  end  of  this  fuppofed  difference,  the  fine  or  Ji- 
nalis  Concordia  is  made,  whereby  the  deforciant  (now  called 
the  cognizor)  acknowledges  the  tenements  to  be  the  right  of 
the  plaintiff,  now  called  the  cognizee.  And,  moreover,  as 
leafes  for  years  were  formerly  confidered  only  as  contracts  (y) 
or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and 
not  as  the  conveyance  of  any  real  intereft  in  the  land,  the 
antient  remedy  for  the  leffee,  if  ejedled,  was  by  writ  of 
covenant  againfl  the  leffor,  to  recover  the  term  (if  in  being) 

(u)  F.  N.  B.  X45.  (x)  See  book  II.  ch.  ai. 

(w)  Hil,  on  F.  N.  B.  I4«.  (y)  Ibid.  ch.  $. 
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and  damages,  in  cafe  the  oufter  was  committed  by  the  leflbr 
himfclf ;  or,  if  the  term  was  expired,  or  the  oufter  was  com- 
mitted by  a  ftranger,  then  to  recover  damages  only  (z). 

3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
Wants  nothing  but  the  folemnity  of  wriring  and  fealing  to  make 
it  abfoluteiy  the  fame.  If  tlierefore  it  be  to  do  any  explicit 
aO:,  it  is  an  cxprefs  contract,  as  much  as  any  covenant ;  and 
the  breach  of  it  is  an  equal  injury.  The  remedy  indeed  is 
not  ixaclly  the  fame  :  fince,  inftead  of  an  action  of  cove- 
nant, there  only  lies  an  a£l;on  upon  the  cafe,  for  what  is 
eal'cd  the  ajjiimp/it,  or  undertaking  of  the  defendant;  the  fail- 
ure of  performing  which  is  the  wrong  or  injury  done  to  th'i 
plaititiff,  the  damages  whereof  a  jury  are  to  eftimate  and  fet- 
tle. As  if  a  builder  promifes,  undertakes,  or  aflumes  to 
Gains,  that  he  will  build  and  cover  his  houfe  within  a  time 
limitjcj,  and  f;iils  to  do  if,  Caius  has  an  adlion  on  the  cafe 
agai  irt  the  builder,  for  this  breach  of  his  exprefs  promife, 
undertaking,  or  ajfumpfit ;  and  Ihall  recover  a  pecuniary  fa- 
tisf  iclion  for  the  injury  fuftained  by  fuch  delay.  So  alfo  in 
the  caf3  before-mentioned,  of  a  debt  by  fimple  contract,  if 
the  debtor  promifes  to  pay  it  and  does  not,  this  breach  of  pra- 
mife  entitles  the  creditor  to  his  a£lion  on  the  cafe,  inflead  of 
being  driven  to  an  acSlion  of  debt.  Thus  likewife  a  promif- 
fory  note,  or  note  of  hand  not  under  feal,  to  pay  money  at 
a  day  certain,  is  an  exprefs  affumpfit ;  and  the  payee  at  com- 
inon  law,  or  by  cuftom  and  a6l  of  parliament  the  indorfee^ 
(a)  may  recover  the  value  of  the  note  in  damages,  if  it  re- 
mains unpaid.  Some  agreements  indeed,  though  ever  fo 
Cxprefsly  made,  are  deemed  of  fo  important  a  nature,  that 
tl)ey  ought  not  to  reft  in  verbal  promife  only,  which  cannot 
be  proved  but  by  the  memory  (which  fometimes  will  induce 
the  perjury)  of  witneffes.  To  prevent  which,  the  ftatute  of 
frauds  and  perjuries,  29  Car.  II.  c.  3.  enafls,  that  in  the 
live  following  cafes  no  verbal  promife  fliall  be  fufficient  to 
ground  an  aftion  upon,  but  at  the  leaft  fome  note  or  memo- 
randum  of  it  fhall  be  made  in  writing,  and  figned  by  the  par- 

(i)  Bro.  Ahr,  t.  covenant.  33.  F.  N.  B.  14J.        (a)  See  book  IT,  ch.  %o. 
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ty  to  be  charged  therewith :  i.  Where  an  executor  or  admi- 
niftrator  proir.ifes  to  anfwer  damages  out  of  his  owa  eftnte. 
2.  Where  a  man  undertakes  to  anfwer  for  the  debt,  default, 
or  milcarriage  of  another.  3.  Where  any  agreement  is 
made,  upon  conHderation  of  marriage.  4.  Where  any  con- , 
tract  or  laie  is  made  of  lands,  tenements,  or  hereditaments, 
or  any  intereft  therein.  5.  And,  Laftly,  where  there  is  any 
agreement  that  is  not  to  be  performed  within  a  year  from 
the  making  thereof.  In  all  thefe  cafes  a  mere  verbal  ajjumpfit 
is  void. 

From  thefe  exprefs  contra£ts  the  tranfition  Js  eafy  to  thofe 
that  are  only  implied  h-^  law.  Which  are  fuch  as  reafon  and 
jufiice  dittate,  and  which  therefore  the  law  prefumes  that 
every  man  has  contracted  to  perform  ;  and,  upon  this  pre- 
fumption,  makes  him  anfwcrable  to  fuch  perfons  as  fulFcr  by 
his  non  performance. 

Of  this  nature  are,  firft,  fuch  as  are  neceflarijy  implied  by 
the  fundamental  conltitution  of  government,  to  which  every 
man  is  a  contraQing  party.  And  thus  it  is  that  every  perfon 
is  bound,  and  hath  virtually  agreed  to  pay  fuch  particular  fums 
of  money,  a'S  are  charged  on  him  by  the  fentence,  or  afTeflcd 
by  the  interpretation,  cf  the  law.  For  it  is  a  part  of  the  ori- 
ginal contratl,  entered  into  by  all  mankind  who  partake  the 
benefits  of  fociety,  to  fubmit  in  all  points  to  the  municipal 
conftitutions  and  local  ordinances  of  that  (tate,  of  which  each 
individual  is  a  member.  Whatever  therefore  the  laws  order 
any  one  to  pay,  that  becomes  inflantly  a  debt,  which  he  hath 
beforehand  contrafted  to  difcharge.  And  this  implied  agree- 
ment it  is,  that  gives  the  plaintiff  a  right  to  inftitute  a  fecond, 
adion,  founded  merely  on  the  general  contraft,  in  order  to 
recover  fuch  damages,  or  fum  of  money,  as  areaflefTed  by  the. 
jury,  and  adjudged  by  the  court  to  be  due  from  the  defendant 
to  the  plaintiff  in  any  former  adion.  So  that  if  he  hath  once 
obtained  a  judgment  againft  another  for  a  certain  fum,  and 
negleds  to  take  out  execution  thereupon,  he  may  afterwards 
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bring  an  a6lion  of  debt  upon  this  judgment  (I),  and  fhall  not 
be  put  upon  the  proof  of  the  original  caufe  of  adlion ;  but 
upon  (hewing  the  judgment  once  obtained,  flill  in  full  force, 
and  yet  unfatisficd,  the  law  imiiiediattly  in^.plies,  that  by  the 
original  contraft  of  focicty  the  defendant  hath  contraded  a 
debt,  and  is  bound  to  pay  it.  This  method  feenis  to  have 
been  invented,  when  real  aflions  were  more  in  ufe  than  at 
prefenr,  and  damages  were  permitted  to  be  recovered  there- 
on ;  in  order  to  have  the  benefit  of  a  Avrit  of  capic^s  to  take 
the  defendant's  body  in  execution  for  thofe  damages,  which 
procefs  was  allowable  in  an  adion  of  debt  (in  confequence  of 
the  ftatute  25  Edw.  III.  c.  17.)  but  not  in  an  adtion  real. 
Wherefore,  fince  the  difufe  of  thofe  real  adions,  adions  of 
debt  upon  judgment  in  perfonal  fuits  have  been  pretty  much 
difcountenanced  by  the  courts,  as  being  generally  vexatious 
and  opprefiive,  by  harafling  the  defendant  with  the  cofts  of 
two  actions  inftead  of  one. 

On  the  fame  principle  it  i?,  (of  an  implied  original  con- 
trad  to  fubmit  to  the  rules  of  the  community,  whereof  we 
are  members)  that  a  forfeiture  impofed  by  the  by-laws  and 
private  oidinances  of  a  corporation  upon  any  that  belong  to 
the  body,  or  an  amercement  fet  in  acourt-leet  or  court-baron 
upon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will  not 
be  binding)  (c)  immediately  create  a  debt  in  the  eye  of  the 
law  :  and  fuch  forfeiture  or  amercement,  if  unpaid,  work  an 
injury  to  the  party  or  parties  intitled  to  receive  itj  for  which 
the  remedy  is  by  adion  of  debt  (d). 

The  fame  reafon  may  with  equal  juftice  be  applied  to  all 
penal  ftatutes,  that  is,  fuch  adls  of  parliament  whereby  a  for- 
feiture is  inflided  for  tranfgreffingthe  provifions  therein  enad- 
ed.  The  party  offending  is  here  bound  by  the  fundamental  con- 
trad  of  fociety  to  obey  the  diredicns  of  the  legiflature,  and 
pay  the  forfeiture  incurred  to  fuch  perfons  as  the  law. requires. 
The  ufual  application  of  this  forfeiture  is  either  to  the  party 

(b)  I  Roll.  Abr.  600,  601.  Cd)  5  Fep.  (J4.  Kob.  275. 

(c)  Law  of  ?!iji i^riiis.  155. 
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grieved,  or  elfe  to  any  of  the  king's  fubjecls  in  general.     Of 
the  former  foit  is  the  forfeiture  infli£led  by  the  ftatute  of 
Winchefter  (e)  (explained  and  enforced  by  feveral  fubfequent 
ilatutes)  (f)    upon  the  hundred  wherein  a  man  is  robbed, 
which  is  meant  to  oblige  the  hundredors  to  make  hue  and  cry 
after  the  felon  ;   for,  if  they  take   him,  they  ftand  excufed. 
But  otherwife  the  party  robbed  is  intitled  to  profecute  them, 
by  a  fpecial  a£tion  on  the  cafe,  for  damages  equivalent  to  his 
lols.     And  of  the  fame  nature  is  theadtion  given  by  ftatute 
9  Geo.  I.  c.  22-  commonly  called  the  black  a£l,  againft  the 
inhabitants  of  any  hundred,  in  order  to  make  fatisfaftion  in 
damages  to  all  perfons  who  have  fufFered  by  the  offences  enu- 
merated and   made  felony  by  that  ad:.     But,   more  uljiallyj 
thefe  forfeitures  created   by  ftatute  are  given  at  large,  to  any 
common  informer  ;  or,   in  other  words,  to  any  fuch  perfon 
or  perfons  as  will  fue  for  the  fame:    and  hence  fuch  adliona 
are  called  popular  actions,  becaufe  they  are  given  to  the  peo- 
ple in  general  (g).     Sometimes  one  part  is  given  to  the  king, 
to  the  poor,  or  to  fome  public  ufe,  and  the  other  part  to  the 
informer  or  profecutor ;  and  then  the  fuit  is  called  a  qui  tavt 
a£lion,  becaufe  it  is  brought  by  a  perfon  "  qui  tarn  pro  domi- 
"  no  rege,  (be.  quam  pro  fe  ipfo  in  hac  parte  fequiturj'*   If  the 
king  therefore  himfelf  commences  this  fuit,  he  fhall  have  the 
whole  forfeiture  (h).     But  if  any  one  hath  begun  a  qui  tam^ 
or  popular  aftion,  no  other  perfon  can  purfue  it  \  and  the  vcr- 
di£l  paiTed  upon  the  defendant  in  the  firft  fuit  is  a  bar  to  all 
others,  and  conclufive  even  to  the  king  himfelf.     This,  has 
frequently  occafioned  offenders  to  procure  their  own  friends 
to  begin  a  fuit,  in  order  to  foreftall  and  prevent  other  actions: 
which  pradlice  is  in  fome  meafure  prevented  by  a  ftatute 
made  in  the  reign  of  a  very  fharp-fighted  prince  in  penal 
laws ;    4  Hen.   7.   c.   20.  which   enafts,   that  no  recovery, 
otherwife   than    by    verdi£l,   obtained   by   collufion    in    an 
adlion  popular,  fliall  be  a  bar  to  any  other  adtion  profecuted 
bona  fide.     A  provifion,  that  feems  borrowed  from  the  rule 

(e)  13  Edw.  I.  c.  I.  (g)  See  book  II.  ch.  19. 

(0  »7  Eliz.  c,  13.  19  Car.  II.  c.  7.  (h)  ;  Hawk.  P.  C.  ifiS. 

8  Gtf'o.  II.  c.  i(?.  at  Geo.  If.  c.  m- 
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of  the  Roman  law,  that  if  a  pcrfon  was  acquitted  of  any  ac- 
cufation,  merely  by  the  prevarication  of  the  accufer,  a  ne\/- 
profecution  might  be  commenced  againll  him  (i). 

A  SECOND  clafs,  of  implied  contrat1,s,  are  fuch  as  do  not 
arife  from  the  exprefs  determination  of  any  court,  or  the  po- 
fitive  direction  of  any  ftatute  j  but  from  natural,  reafon,  and 
the  juft  conftru£lion  of  law.  Which  clafs  extends  to  all  pre- 
fpmptive  undertakings  or  ajjumpjit s ;  which,  though  never  per- 
haps actually  made,  yet  conitantly  arife  from  this  general  im- 
plication and  intendment  of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what  his  duty  or  juftice 
requires.     Thus, 

1.  If  I  employ  a  perfon  to  tranfa£t  any  bufinefs  for  me,  or 
perform  any  work,  the  law  implies  that  I  undertook,  or  af- 
fumed  to  pay  him  fo  much  as  his  labour  deferved.  And  if 
I  nsglefl  to  make  him  amends,  he  has  a  remedy  for  this  in- 
jury, by  bringing  his  a£lion  on  the  cafe  upon  this  implied 
affumpfit ;  wherein  he  is  at  liberty  to  fuggeft  that  I  promifed 
to  pay  him  fo  much  as  he  reafonably  deferved,  and  then  to 
aver  that  his  trouble  was  really  worth  fuch  a  particular  fum, 
which  the  defendant  has  omitted  to  pay-  But  this  valuation 
of  his  trouble  is  fubmitted  to  the  determination  of  a  jury; 
who  will  aflefs  fuch  a  fum  in  damages  as  they  think  he  really 
merited.     This  is  called  an  ajfumpjit  on  a  quantum  meruit. 

2.  There  is  alfb  an- implied  ajfumpfit  on  a  quantum  vale' 
baty  which  is  very  fimilar  to  the  former;  being  only  where 
one  takes  up  goods  or  wares  of  a  tradefmen,  without  exprefsly 
agreeing  for  the  price.  There  the  law  concludes,  that  both 
parties  did  intentionally  agree,  that  the  real  value  of  the  goods 
fhould  be  paid  ;  and  an  action  on  the  cafe  may  be  brought 
accordingly,  if  the  vendee  refufes  to  pay  that  value. 

(1)    Ff.  47.  !5-  h 
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3.  A  THIRD  fpecies  of  implied  affumpfiis  is  when  one  has 
had  and  received  nnoney  belonging  to  another,  without  any 
valuable  confideration  given  on  the  receiver's  part  •,  for  the 
law  conftrues  this  to  be  money  had  ra;.i  received  for  the  ufe  of 
the  owner  only,  and  implies,  that  the  perfon  fo  receiving  pro- 
mifed  and  undertook  to  account  for  it  to  the  true  proprietor. 
And,  If  he  unjudly  detains  it,  an  acSlior.  on  the  cafe  lies  againft 
him  for  the  breach  of  fuch  implied  promife  and  undertakings 
and  he  will  be  made  to  repair  the  owner  in  damages,  equiva- 
lent to  what  he  has  detained  in  fuch  violation  of  his  promife. 
This  is  a  very  excenfiv^e  and  beneficial  remedy,  applicable  to 
almoft  every  cafe  where  the  defendant  has  received  money^ 
which  ex  aquo  et  bono  he  ought  to  refund.  It  lies  for  money 
paid  by  miiiakc,  or  on  a  confideration  which  happens  to  fail, 
or  through  impofition,  extortion,  or  opprefTion,  or  where  un- 
due advantage  is  taken  of  the  plaintifF's  fituation  (k). 

4.  Where  a  perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  another,  at  his  requeft,  the  law  implies 
a  promife  of  repayment,  and  an  adlion-  will  lie  on  this' 
ajjiimpfit  (1). 

5.  Likewise,  Fifthly,  upon  ar  ftated  account  between  two 
merchants,  or  other  perfons,  the  law  implies,  that  he  againft 
■whom  the  balance  appears  has  engaged  to  pay  it  to  the  other;, 
though  there  be  not  any  aftual  promife.  And  from  thi» 
implication  it  is  frequent  for  actions  on  the  cafe  to  be 
brought,  declaring  that  the  plaintiff  and  defendant  hacif 
fettled  their  accounts  together,  infimnl  computnjfenty  (which 
gives  name  to  this  fpecies  of  ajjumpfit)  and  that  the  defendant 
engar^ed  to  pay  the  plaintiff  the  balance,  but  has  fince 
negtecred  to  do  it.  But  if  no  account  has  been  made 
up,  then  the  legal  remedy  is  by  bringing  a  writ  of  atconnf^ 
de  compiito  (m)  j  commanding  the  defendant  to  render  a  juft 
account  to  the  plaintiff,   or  fhew  the  court  good  caufe  to  the' 

(k)  4  Burr.  loix.  ()r)  F.  N-  B   in5. 

(1)  Cart.  445.     s  Keb.  p> 
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contrary.  In  this  a^blon,  if  the  plaintiff  fucceeds,  there  are  two 
judgments:  the  firfl;  is,  that  the  defendant  do  account  (quod 
computet)  before  auditors  appointed  by  the  court ;  and,  when 
fuch  account  is  finilhed,  then  the  fecond  judgment  is,  that  he 
do  pay  the  plaintiff  fo  much  as  he  is  found  in  arrear.  This 
a<flion,  by  the  old  common  law  (n),  lay  only  againft  the  par- 
ties themfelves,  and  not  their  executors;  becaufe  matters  of 
account  refled  folely  in  their  OAvn  knowledge.  But  this  defe£t, 
after  many  fruitlefs  attempts  in  parliament,  was  at  lafl  reme- 
died by  ftatute  4  Ann.  c.  16.  which  gives  an  aftion  of  account 
againd  the  executors  and  adminiftrators.  But  however,  it  is 
found  by  experience,  that  the  mod  ready  and  effectual  way 
to  fettle  thefe  matters  of  account  is  by  bill  in  a  court  of  equi- 
ty, where  a  difcovery  may  be  had  On  the  defendant's  oath> 
without  relying  merely  on  the  evidence  which  the  plaintiff 
may  be  able  to  produce.  Wherefore  a<Slions  of  account,  to 
compel  a  man  to  bring  in  and  fettle  his  accounts,  are  now 
very  feldom  ufed  :  though,  when  an  account  is  once  ftated, 
nothing  is  more  common  than  an  a6llon  upon  the  implied 
ajfumpfit  to  pay  the  balance. 

6.  The  laft  clafs  of  contracSts,  implied  by  reafon  and  con- 
ftruQion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
who  undertakes  any  office,  employment,  truft,  or  duty,  con- 
trails with  thofe  who  employ  or  entruft  him,  to  perform  it 
with  integrity,  diligence,  and  ficill.  And,  if  by  his  want  of 
either  of  thofe  qualities  any  injury  accrue^  to  individuals, 
they  have  therefore  their  remedy  in  damages  by  a  fpecial 
a<^ion  on  the  cafe.  A  few  inftances  will  fully  illuftrate  this 
matter.  If  an  officer  of  the  public  is  guilty  of  negle£l  of 
duty,  or  a  palpable  breach  of  it,  of  non-feafance,  or  of  mif- 
feafance ;  as,  if  the  flieriff  does  not  execute  a  writ  fent  to 
him,  or  if  iie  wilfully  makes  a  falfe  return  thereof ;  in  both 
thefe  cafes  the  party  aggrieved  (hall  have  an  aftion  on  the 
cafe^  for  damages  to  be  affeffed  by  a  jury  (o).  If  a  fheriff  or 
gaoler  fuffe^s  a  prifoner,  who  is  taken  upon  mefne  procefs 
(that  is,   during  the  pendency  of  a  fuit)   to  efcape,  he  is 

(n)  Co.  Litt,  po.  (o)  Moor.  431.     n  Rep.  ^9. 
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liable  to  an  action  en  the  cafe  (p).  But  if,  after  judgment,  a 
gaoler  or  a  fheriff  permits  a  debtor  to  efcape,  who  is  eharged 
in  execution  for  a  certain  fum  •,  the  debt  immediately  becomes 
his  ovn,  and  he  is  compellable  by  aftion  o{  debt,  being  for  a 
fum  Ilq.uidated  and  afcertained,  to  fatisfy  the  creditor  his  whole 
demand :  which  dodlrlne  is  grounded  (q)  on  the  equity  of  the 
ftatutes  of  Weftm.  2.  13  Edw.  I.  c.  11.  and  i  Ric.  II.  c  12. 
An  advocate  or  attorney  that  betray  the  caufe  of  their  client, 
or,  being  retained,  neglecSl:  to  appear  at  the  trial,  by  which 
the  caufe  mifcarries,  are  liable  to  an  a^lion  on  the  cafe,  for  a 
reparation  to  their  injured  client  (r).  There  is  alfo  in  law  al- 
"U'ays  an  implied  contraft  with  a  common  inn- keeper,  to 
fecure  his  gueft's  goods  in  his  inn  ;  with  a  common  carrier 
or  barge-mafter,  to  be  anfwerable  for  the  goods  he  carries  ; 
with  a  common  farrier,  that  he  {]\oes  a  horfe  well,  without 
laming  him  ;  with  a  common  taylor,  or  other  workman,  that 
he  performs  his  bufinefs  in  a  workmanlike  manner ;  in  which 
if  they  fail,  an  a6lion  on  the  cafe  lies  to  recover  damages  for 
fuch  breach  of  their  general  undertaking  (s).  But  if  I  em- 
ploy a  perfon  to  tranfaft  any  of  thefe  concerns,  whofe  com- 
mon profefiion  and  bufinefs  it  is  not,  the  law  implies  no  fuch 
general  undertaking  ;  but  in  order  to  charge  him  with  dama- 
ges, a /]&^czfl/ agreement  is  required.  Alfo,  if  an  inn-keeper, 
or  other  vidlualler,  hangs  out  a  fign  and  opens  his  houfe  for 
travellers,  it  is  an  implied  engagement  to  entertain  all  perfons 
who  travel  that  way ;  and  upon  this  univerfal  ajjumpftt  an 
a£lion  on  the  cafe  will  lie  againfl:  him  for  damages,  if  he 
without  good  reafon  refufes  to  admit  a  traveller  (t).  If  any 
one  cheats  me  with  falfe  cards  or  dice,  orby  falfe  weights  and 
iTleafures,  or  by  felling  me  one  commodity  for  another,  an 
a6lion  on  the  cafe  alfo  lies  againfl  him  for  damages,  upon  the 
contraft  which  the  law  always  implies,  that  every  tranfa6lion 
is  fair  and  honeft  (u).  In  contracts  likewife  #or  fales,  it 
is  conftantly  underftood  that  the  feller  undertakes  that  the 
commodity  he  fells  is  his  o\*n  ;   and  if  it  proves  otherwife, 

(p)  Cro.  Eliz.  Ci%.  Comb.  G9.  (s)  n  Rep.  J4-  i  Saund.  314. 

(q)   Bro.  Ahr.  t.  purliament.   19.  a  (t)    i  Ventr.  333. 

InlL  381.  (11}  10  Rep.  s6. 

(r)  Finch.  L.  iS8. 
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an  a£lion  on  the  cafe  lies  againft  him,  to  exa£l  damages  for 
this  dfceii.  In  contracts  for  provlfions,  it  is  always  implied 
that  they  are  -vvholefome  ;  and,  if  they  be  not,  the  fame  re- 
medy may  be  had.  Alfo,  if  he  that  fcileth  any  thing  doth 
upon  the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contradl  to  this  warranty,  that  if  it  be  not  fo,  he  fhall  make 
compenfation  to  the  buyer;  elfe  it  is  an  injury  to  good  faith, 
for  which  an  adion  on  the  cafe  will  lie  to  recover  damages 
.(w).  The  warranty  mull  be  upon  the  fale ;  for  if  it  be  made 
nftery  and  not  at  the  time  of  the  fale,  it  is  avoid  warranty 
(x):  for  it  is  then  made  without  any  confideration  ;  neither 
does  the  buyer  then  take  the  goods  upon  the  credit  of  the  ven- 
dor. AiTo  the  warranty  can  only  reach  to  things  in  being  at 
the  time  of  the  warranty  made,  and  not  to  things  in  future  t 
as,  that  a  horfe  is  found  at  the  buying  of  him  ;  not  that  he 
will  be  found  two  years  hence.  But  if  xhe  vendor  knew  the 
goods  to  be  unfound,  and  hath  ufed  any  art  to  difguife  them, 
or  if  they  are  in  any  fliape  different  from  what  he, reprefents 
them  to  be  to  the  buyer,  this  artince  fhall  be  equivalent  to 
an  exprefs  warranty,  and  the  vendor  is  anfwerable  for  their 
goodnefs.  A  general  warranty  will  not  extend  to  guard  againfl: 
defefts  that  are  plainly  and  obvioufly  the  object  of  one's  fen- 
fes,  as  if  a  horfe  be  warranted  pCrfedl,  and  wants  either  a  tail 
or  an  ear,  unlefs  the  buyer  in  this  cafe  be  blind.  But  if  cloth 
is  warranted  to  be  of  fuch  a  length,  when  it  is  not,  there  an 
a6lion  on  the  cafe  lies  for  damages;  for  that  cannot  be  dif- 
cerned  by  fight,  but  only  by  a  collateral  proof,  the  meafuring 
it  (z).  Alfo,  if  a  horfe  is  warranted  found,  and  he  wants  the 
fight  of  an  eye,  though  this  feems  to  be  obje£l  of  one's  fenfes, 
yet  as  the  difcernment  of  fuch  defeds  is  frequently  matter  of 
Ikill,  it  hath  been  held  that  an  aciion  on  the  cafe  lieth,  to 
recover  damages  for  this  impofition  (a). 

Besides  the  fpecial  adionon  the  cafe,  there  is  alfo  a  pecu- 
liar remedy,  entitled  an  adion  of  deceit  (b),  to  give  damages  in 

(w)  F.  N.  B.  p4.  (z)  Finch.  L.  189. 

(x)  Finch.  L.  189,  (a)  Salk.  <3ii. 

(y)  3.  Boll.  Bep.  5.  (b)  F.  N.  B.  95. 
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fome  particular  cafes  of  fraud ;  and  principally  where  one  man 
does  any  thing  in  the  name  of  another,  by  which  he  is  decei- 
ved or  injured  (c) ;  as  if  one  brings  an  a£tion  in  another's 
name,  and  then  fuffifrs  a  non-fuit,  whereby  the  plaintiff  be- 
comes liable  to  cofts;  or  where  one  fuffers  a  fraudulent  reco- 
very of  land  or  chattels,  to  the  prejudice  of  him  that  hath 
right.  It  alfo  lies  in  the  cafes  of  warranty  before-mentioned 
(d),  and  the  other  injuries  committed  contrary  to  good  faith 
and  honefty.  But  the  a6lion  oji  the  cafe^  in  nature  of  deceit^ 
is  more  ufually  brought  upon  thefe  occafions. 

Thus  much  for  the  non-performance  of  contra6ls  exprefs 
or  implied;  which  includes  every  poffible  injury  to  what  is  by 
far  the  mod  confiderable  fpecies  of  perfonal  property,  viz. 
that  which  confifts  in  adlion  merely,  and  not  in  poiTeflion. 
Which  finifhes  our  inquiries  into  fuch  wrongs  as  may  be  of- 
fered to  perfonal  property,  with  their  feveral  remedies  by  fuit 
or  action. 

(c)  Law  of  nifiprius.  ap.  (d)  F.  N.  B.  98. 
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Of  INJURIES  to  REAL  PROPERTY,  and 
FIRST  OF  DISPOSSESSION,  or  OUSTER, 
OF  THE  FREEHOLD. 


T  COME  now  to  confider  fuch  Injuries  as  afFe£l  t'lat  fpe- 
cies  of  property  which  the  laws  of  England  have  denomi- 
nated real',  as  being  of  amorefubftantial  and  permanent  na- 
ture, than  thofe  tranfitory  rights  of  which  perfonal  chattels 
are  the  object. 

Real  injuries,  then,  or  injuries  afFe£\ing  real  rights,  are 
principally  C\x-,  i.  Oufter ;  2.  Trefpafs ;  3.  Nufance ;  4. 
Wafte  ;  5.   Stibtra£lion  ;  6.    Difturbance. 

Ouster,  or  difpoffefTion,  is  a  wrong  or  Injury  that  car-  ♦ 
ries  with  it  the  amotion  of  pofleffion;  for  thereby  the  wrong-  > 
doer  gets  into  the  a6lual  occupation  of  the  land  or  heredita- 
ment, and  obliges  him  that  hath  a  right  to  feek  his  legal  re- 
medy, in  order  to  gain  pofTeflion,  and  damages  for  the  inju- 
ry fuftained.  And  fuch  oufter,  or  difpoireffion,  may  either 
be  of  X.ht  freehold,  or  of  chattels  real.  Oufter  of  the  freehold 
is  efFe£led  by  one  of  the  following  methods ;  i.  Abatement; 
2.  Intrufion  ;  3.  Dineifin;  4.  Difcontinuance;  5.  Deforce- 
ment. All  of  which  in  their  order,  and  afterwards  their  re- 
fpe£tive  remedies,  will  be  confuieied  in  the  prefent  chapter. 

L  4  I.  And 
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I.  And,  firft,  an  abatement  is  where  a  perfon  diesftiredor 
an  inheritance,  and  b-fore  the  heir  or  devifee  enters,  a  ftran- 
ger  who  has  no  right  rnakts  entry,  and  gets  pofilGjon  of  the 
freehold:  this  entry  of  him  is  called  an  abatement,  and  he 
himfeif  Ys  denominated  an  abator  (a).  It  is  to  be  obferved  that 
this  expreffion  oi  ahatingy  which  is  derived  from  theFrenci!, 
and  fignifies  to  quafli,  beat  down,  or  deftroy,  is  ufed  by  our 
law  in  three  fenfes.  The  firft,  which  feems  to  be  the  primi- 
tive fenfe,  is  that  of  abating  or  beating  down  a  nufance,  of 
•which  we  fpoke  in  the  beginning  of  this  book  (b)  :  and  in  a 
like  fenfe  it  is  ufed  in  ftatute  Wcllm.  i.  3  Edw.  I.  c.  17, 
where  mention  is  made  of  abating  a  caftle  or  foitrefs  ■,  in 
which  cafe  it  clearly  fignifies  to  pull  it  down,  and  level  it  with 
the  ground.  The  fecond  fignification  of  abatement  is  that  of 
abating  a  writ  or  a£lion,  of  which  we  fhall  fay  more  hereaf- 
ter :  here  it  is  taken  figuratively,  and  fignifies  the  overthrow 
or  defeating  of  fuch  v^rit,  by  forne  fatal  exception  to  it.  The 
laft  fpecies  of  abatement  is  that  we  have  now  before  us  •,  which 
is  alfo  a  fi.gurative  expreffion,  to  denote  that  the  rightful  pof- 
feffion  or  freehold  of  the  heir  or  devifee  is  overthrown  by  the 
rude  intervention  of  a  ftranger. 

This  abatement  of  a  freehold  is  fomcwhat  fimilar  to  an 
immediate  occupancy  in  a  ftate  of  nature,  which  is  effe£led 
by  taking  poflcfiion  of  the  land  the  f^me  inftnnt  that  the  pri- 
or occupant  by  his  death  rclinquilhes  it.  But  this,  however 
agreeable  to  natural  juif ice,  confidering  man  merely  as  an 
individual,  is  diametrically  oppofite  to  the  law  of  fociety, 
and  particularly  the  law  of  England  :  which,  for  the  pre- 
fervation  of  public  peace,  hath  prohibited  as  far  as  poffible 
all  acquifitions  by  mere  occupancy,  and  hath  directed  that 
lands,  on  the  death  of  the  pref,;nt  pofleflbr,  fhould  imme- 
diately veft  either  in  fome  perfon,  exprefsly  named  and  ap- 
pointed by  the  deceafed,  as  his  devifee  ;  or,  on  default  of 
fuch  appointment,  in  fuch  of  his  next  relations  as  the  law 
hath  felefted  and  pointed  out  as  his  natural  repiefentative  or 

(a)  Finch.  L.  1515.  (b)ra2Sj. 
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heir.  Every  entry  therefc^c  of  a  mere  ftranger,  by  way  of 
intervention  between  the  anceflor  and  heir,  01  perfonn^fxt  in- 
titled,  which  keeps  the  heir  or  devifee  out  of  poffeflion,  is  one 
of  the  highefl:  injuries  to  the  rights  of  real  property. 

2.  The  fecond  fpecies  of  injury  by  oufter,  or  amotion  of 
poll'eilion  from  the  freiihcUl,  is  by  iiitrufion  :  which  is  the 
entry  of  a  Granger,  after  a  pai  ticul.ir  edate  of  freehold  is  de- 
termined, before,  him  in  remainder  or  reverfion.  And  it  hap- 
pens where  a  tenant  for  term  of  life  dieth  feifed  of  certain 
lands  and  tenements,  and  a  ftranger  entereth  thereon,  after 
fuch  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 
mainder or  reveifion  (c).  This  entry  and  interpofition  of  the 
ftranger  differ  from  an  abatement  in  this ;  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devifee ; 
an  intrufion  is  always  to  the  prejudice  of  him  in  remainder  or 
reverfion.  For  example,  if  A  dies  feifed  of  lands  in  fee-fim- 
ple,  and,  before  the  entry  of  B  his  heir,  C  enters  thereon, 
this  is  an  abatement  ;  but  if  A  be  tenant  for  life,  with  remain- 
der to  B  in  fee-fimple,  and,  after  the  death  of  A,  C  enters, 
this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  on  leafe  from 
B,  or  his  anceftors,  or  be  tenant  by  the  curtefy,  or  in  dower, 
the  reverfion  being  vefted  in  B  ;  and  after  the  death  of  A,  C 
enters  and  keeps  B  out  of  pofllfTion,  this  is  likewife  an  intru- 
fion. So  that  an  intrufion  is  always  immediately  confequent 
upon  the  determination  of  a  particular  eftare  ;  an  abatement 
is  always  confequent  upon  the  defcent  or  devife  of  an  eftate  in 
fee-fimple.  And  in  either  cafe  the  injury  is  equally  great  to 
iiim  whofe  poffeffion  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  fpecies  of  injury  by  oufter,  or  privation  of  the 
freehold,  is  by  dijfeijin.  Difleifin  is  a  wrongful  putting  out  of 
him  that  is  feifed  of  the  freehold  (d).  The  two  former  fpecies  of 
injury  were  by  a  wrongful  entry  where  the  poffeflion  was  vacant; 
but  this  is  an  attack  upon  him  who  is  in  a£lual  pofl'eflion,  and 
turning  him  out  of  it.    Thofe  were  anoufter  from  a  freehold 

(c)  Co.  Litt.  ayy.   F.  N.  B.  103,  (d)  Co.  Litt.  l,^^. 
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in  law  ;  tills  is  an  oufter  from  a  fr^jehold  in  deed.  This  may 
be  efFe<Stc-d  either  in  corporeal  inheritances,  or  incorporeal. 
DeflTcifin,  ot  things  corporeal,  ns  oi  .'loulcs,  land,  crc  muft 
■  be  by  entry  and  actual  difpoffciTion  of  the. freehold  (e)  ;  as  if 
a  man  enters  either  by  force  or  frrud  into  the  houfe  of  ano- 
ther, and  turns,  or  at  leau  keeps  him  and  his  fervants  out  of 
pofleilion.  Difleifin  of  incorporeal  hereditaments  cannot  be 
an  aftual  difpoflelFion  ;  for  th*'  fubjeft  itfclf  is  neither  capa- 
ble of  actual  bodily  pofleffion  nor  difpoiTcnion  :  but  it  de- 
pends  on  their  refpeftive  natures,  and  various  kinds  ;  being  ,■ 
in  general  nothing  more  than  a  diflurbance  of  the  owner  in 
the  means  of  coming  at,  or  enjoying  them.  With  regard  to 
freehold  rent  in  particular,  our  antient  law-books  (f)  mention 
five  methods  of  working  a  dilTeifin  thereof:  i.  By  enclofiire\ 
where  the  tenant  fo  inclofeth  the  houfe  or  land,  that  the  lord 
cannot  come  to  diftrein  thereon,  or  demand  it :  2.  By  fore- 
Jlaller^  or  lying  in  wait;  when  the  tenant  befetteth  the  way 
with  force  and  arms,  or  by  menaces  of  bodily  hurt  affrights  the 
leffor  from  coming:  3.  By  reJcous\  that  is,  either  by  vio- 
lently retaking  a  diftrcfs  taken,  or  by  preventing  the  lord 
Vifith  force  and  arms  from  taking  any  at  aU  :  4.  By  replevin  ; 
when  the  tenant  replevies  the  diftrefs  at  fuch  time  when  his  • 
rent  is  really  due  ;  5.  By  denial;  which  is  wben  the  rent  be- 
ing lawfully  demanded  is  not  paid.  All,  or  any  of  thefe  cir- 
cumftances  work  a  diflVifin  of  rent;  that  is,  they  wrongfully 
put  the  owner  out  of  the  only  poffcflion,  of  which  the  fub- 
jed-matter  is  capable,  namely,  the  receipt  of  it.  And  all 
'thefe  diffeifms,  of  hereditaments  incorporeal,  are  only  fo  at 
the  election  and  choice  of  the  party  injured  ;  if,  for  the  fake 
of  more  eafily  trying  the  right,  he  is  pleafed  to  fuppofe  him- 
felf  diiTeifed  (g).  Otherwife,  as  there  can  be  no  adlual  dif- 
poffeffion,  he  cannot  be  compulfively  diffeifed  of  any  incor- 
poreal hereditament. 

And  fo  too,  even  in  corporeal  hereditaments,  a  roan  may 
frequently  fuppofe  himfelf  to  be  diffeifed,  when  he  is  not  fo  in 


(e)  Co.  Litt.  181.  ire. 

(f)  Pinch.  L.  i6s,  i(S6.  Lit.  itCi.  137.  (g)  Litt.  fcft.  588,  $8^ 
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fad,  for  the  fake  of  intitling  himfelf  to  the  more  eafy  an>l 
commodious  remedy  of  an  aflize  of  novel  dijfeijinf  (wb.icii 
will  be  explained  in  the  fequel  of  this  chapter)  inftead  of 
being  driven  to  the  jnore  tedious  procefs  of  a  writ  of  entry 
(h).  The  true  injury  of  compulfive  diircifin  feems  to  be  that 
of  difpoflefling  the  tenant,  and  fubftituting  oneftif  to  be  the 
tenant  of  the  lord  in  his  Head  ;  in  order  to  which  in  the  times 
of  pure  feodal  tenure  the  confent  or  connivance  of  the  lord, 
who  upon  every  defcent  or  alienation  perfonally  gave,  and 
who  therefore  alone  could  change,  the  feifin  or  inveUiture, 
feems  to  have  been  antiently  necelfary.  But  when  in  procefs 
of  time  the  feodal  form  of  alienations  wore  off,  and  the  lord 
was  no  longer  the  inftrument  of  giving  actual  feifin,  it  is  pro- 
bable  that  the  lord's  aceptance  of  rent  or  fervice,  from  him 
who  had  difpofTefTed  another,  might  conftitute  a  complete 
difleifin.  Afterwards,  no  regard  was  had  to  the  lord's  con- 
currence, but  the  difpofleflbr  himfelf  was  confidered  as  the 
fole  diffeifor  ;  and  this  wrong  was  then  allowed  to  be  reme- 
died by  entry  only,  without  any  form  of  law,  as  againft  the 
difleifor  himfelf;  but  required  a  legal  procefs  againft  his  heir 
or  alienee.  And  when  the  remedy  by  aflize  was  introduced 
under  Henry  II.  to  redrefs  fuch  dilTeifins  as  had  been  commit- 
ted within  a  few  years  next  preceding,  the  facility  of  that 
remedy  induced  others,  who  were  wrongfully  kept  out  of  the 
freehold,  to  feign  or  allow  themfelves  to  be  difleifed,  merely 
for  the  fake  of  the  remedy. 

These  three  fpecies  of  injury,  abatement^  intnifwn^  and 
dijfeijiny  are  fuch  wherein  the  entry  of  the  tenant  ab  initioy  as 
well  as  the  continuance  of  his  pofieflion  afterwards,  is  unlaw- 
ful. But  the  two  remaining  fpecies  are  where  the  entry  of 
the  tenant  was  at  firft  lawful,  but  the  wrong  confifts  in  the 
detaining  of  poflefTion  afterwards. 

4.  Such  is,  Fourthly,  the  Injury  of  difconiinuance ;  which 
happens  when  he  who  hath  aneftate-tail,  maketh  a  larger  eflate 
of  the  land  than  by  law  he  is  intitled  to  do  (i) :  in  which  cafe 

(h)  Hcngh.  farv.  c.  7.  4  Burr,  i  lo.  (i)  Pinch.  L,  ijj©. 
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the  eflate  is  good,  fo  far  as  his  power  extends  who  made  it, 
but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment  in  fee- 
fimple,  or  for  the  life ,pf  the  feofr'ee,  or  in  tail ;  all  which  arc 
beyond  bis  power  to  make,  for  that  by  the  common  law  ex- 
tends no  farther  than  to  make  a  leafe  for  his  own  life  :  here 
the  entry  of tfhe  feoffee  is  lawful  during  the  life  of  the  feoffor  j 
but  if  he  retains  the  pofleflson  afier  the  death  of  the  feoffor, 
it  is  an  injury,  which  is  termed  a  difcontinuance;  the  antient 
legal  eilate,  which  ought  to  have  furvived  to  the  heir  in  tail, 
being  gone,  or  at  leall:  fufpended,  and  for  a  while  difcontinu- 
ed.  For,  in  this  cafe,  on  the  death  of  the  alienors,  neither 
the  heir  in  tail,  nor  they  in  remainder  or  reverfion  expe6lant 
on  the  determination  of  the  eflate-tail,  can  enter  on  and 
poffels  the  lands  fo  alienated.  Alfo,  by  the  common  law, 
the  alienation  of  an  hufband  who  was  feifed  in  the  right  of  his 
wife,  worked  a  difcontinuance  of  the  wife's  eftate:  till  the 
ftatute  32  Hen.  VIII.  c.  28.  provided,  that  no  a£lby  the  huf- 
band alone  (hould  work  a  difcontinuance  of,  or  prejudice, 
the  inheritance  Or  freehold  of  the  wifej  but  that,  after  his 
death,  fhe  or  her  heirs  may  enter  on  the  lands  in  queftion. 
Formerly  alfo,  if  an  alienation  was  made  by  a  fole  corpora- 
tion, as  a  bifliop  or  dean,  without  confent  of  the  chapter, 
this  was  a  difcontinuance  (j).  But  this  is  now  quite  antiqua- 
ted by  the  difabling  ftatutes  of  i  Eliz.  c.  19.  and  13  Eliz.  c. 
10.  which  declare  all  fuch  alienations  abfolutely  void  ah  ini- 
tio, and  therefore  at  prefent  no  difcontinuance  can  be  thereby 
occafioned. 

5.  The  fifth  and  laft  fpecies  of  injuries  by  oufler  or  priva- 
tion of  the  freehold,  where  the  entry  of  the  prefent  tenant 
OT"  poffeffcr  was  originally  lawful,  but  his  detainer  is  now 
unlawful,  is  that  by  deforcement.  This,  in  its  moft  ex- 
tenfive  fenfe,  is  nomen  gejieralijjimum  ;  a  much  larger  and 
more  comprehenGve  exprefTion  than  any  of  the  former ; 
it  then  fignlfying  the  holding  of  any  lands  or  tene- 
ments to  which  another  perfon  hath  a  right  (k).  So 
that  this  includes  as  well  an  abatement,  an  intrufion,  a 
difTeifin,  or  a  difcontinuance,  as  any  other  fpecies  of  wrong 

v;-.  (i)  F.  N.  B.  194.  (k)  Co.  LItt.  J77. 
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whatfoever,  whereby  he  that  hath  rij^htto  the  freehold  is  kept 
out  of  poflcflion.     But  as  contradiltingulflied  from  the  for- 
mer, it  is  only  fuch  a  detainer  of  the  freehold  from  him  that 
hath  the  right  of  property,  but  never  had  any  polTtflion  under 
that  right,  as  falls  within  none  of  the  injuries  which  we  have 
before  explained.     As  in  cafe  where  a  lord  hath  a  fcignory, 
and  lands  efcheat  to  him  propter  defe^nm  fanguinis^  but  the 
feifin  of  the  lands   is  withheld  from  him  :   here  the  injury  is 
not  abatement,  for  the  right  veils  not  in  the  lord  as  heir  or  de- 
vifeej  nor  is  it  intriifion,  for  it  vcUs  not  in  him  in  remainder 
or  reverfion ;  nor  is  it  dijfcifm.,  for  the  lord  was  never  feifed; 
nor  does  it  at  all  bear  the  nature  of  any  fpecies  of  difcontinu- 
ance ;  but,  being  neither  of  thefe  four,  it  is  therefore  a  de- 
forcement  (1).     If  a  man  marries  a  woman,   and  during  the 
coverture  is  feifed  of  lands,  and  alienes,  and  dies  j  is  dilTeif- 
cd,  and  dies ;  or  dies  in  pofleffion  ;  and  the  alienee,  diflei- 
for,  or  heir,  enters  on  the  tenements  and  doth  not  aflign  the 
widow  her  dower  5  this  is  alfo  a  deforcement  to  the  widow, 
by  withholding  lands  to  which  flie  hath  a  right  (m).   In  like 
manner,   if  a  man  leafe  lands  to  another  for  term  of  years, 
or  for  the  life  of  a  third  perfon,  and  the  term  expires  by  fur- 
render,  efflux  of  time,   or  death  of  \j\z  cejlui  que  vie  \  and 
the  lefFee,  or  any  ftranger,  who  was  at  the  expiration  of  the 
term  in  pofleffion,  holds  over,  and  refufes  to  deliver  the  poflef- 
fion to  him  in  remainder  or  reverfion,  this  is  likewife  a  de- 
forcement (n).  Deforcements  may  alfo  arife  upon  the  breach 
of  a  condition  in  law  :  as  if  a  woman  gives  lands  to  a  man 
by  deed,  to  the  intent  that  he  marry  her,  and  he  will  not  when 
thereunto  required,  but  continues  to  hold  rhe  lands:  this  is 
fiich  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it 
to  deveft  the  woman's  right;  though  it  does  develtthe  poflef- 
fion, and  thereby  becomes  a  deforcement  (o).  Deforcements 
may  alfo  be  grounded  on  the  difability  of  the  party  deforced  ; 
as  if  an  infant  do  make  an  alienation  of  his  lands,  and  the 
alienee  enters  and  keeps  pofleffion;  now,  as  the  alienation 
is  voidable,  this  polTeffion  as  againft  the  infant  (or,   in  cafe 

(1)  F.  N.  B.  143.  10^,  2o(J,  107. 

(in)  Ibid.  8.  147.  (o)  F.  N.  B,  105. 

(n)  Finch.  L.  263.  F.  N.  B.  aoi. 
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of  B?s  deceafe,  as  againfl  his  heir)  is  wrongful,  and  therefore 
a  deforcement  (p).  The  faitie  happens,  when  one  of  nonfane 
memory  aiienes  his  lands  or  tengments,  and  the  jlienee  en- 
ters and  holxls  poffeffion,  this  is  alfo  a  deforcement  (q).  Ano- 
ther fpecies  of  deforcement  is,  where  two  perfons  have  the 
fame  title  to  land,  and  one  of  them  enters  and  keeps  poffef- 
fion againfl:  the  other  :  as -where  the  anceftor  dies  feifed  of 
an  eftate  in  fee-fimple  ;  which  defcends  to  two  fillers  as  co- 
parteners,  and  one  of  them  enters  before  the  other,  and  will 
not  fuffer  her  fifter  to  enter  and  enjoy  her  moiety ;  this  is  al- 
fo a  deforcement  (r).  Deforcement  may  alfo  be  grounded 
on  the  non-performance  of  a  covenant  real :  as  if  a  man,  fei- 
fed of  lands,  covenants  to  convey  them  to  another,  and  ne- 
glerts  or  refuf;s  fo  to  do,  but  continues  poffeffion  againft  him  j 
this  poffeffion,  being  wrongful,  is  a  deforcement  (s).  And 
hence,  in  levying  a  fine  of  lands,  the  perfon,  againft  whom 
tlie  fitlitious  aftton  is  brought  upon  a  fuppofed  breach  of  co- 
venant, is  called  the  deforciant.  Thus,  Laltly,  keeping  a  man 
by  ariy  means  out  of  a  freehold  office  is  a  deforcement :  and, 
indeed,  from  all  thefe  inftances  it  fully  appears,  that  whatever 
injury,  (withholding  the  poffeffion  of  a  freehold)  is  not  inclu- 
ded under  one  of  the  four  former  heads,  is  comprized  under 
this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oiifter  being 
thus  afcertained  and  defined,  the  next  confideration  is  the  re- 
medy :  which  is,  univerfally,  the  rejiitutmt  or  delivery  of  pof- 
fiffion  to  the  light  owner;  and,  in  fome  cafes,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, oi  either  of  them,  may  be  obtained,  are  various. 

I.  The  firft  is  that  extrajudicial  and  fummary  one,  which 
wellightly  touchedin  the firlt  chapter  of  the  prefent  book  (t),  of 
entry  by  the  legal  owner,  when  another  perfon,  who  hath  no 
right,  hath  previoufly  taken  poffeffion  of  lands  or  tenements.  In 

Cp)  Finch.  L.  154.  F.  N.  B.  19*.    (5)  F.  N.  B.  146. 
(q)  1-  inch  ihid.  F.  N.  B.  ici.   -    (t)  Ste  pag.  5. 
(r)  Finch. L.  193, 194  F.  N.  B.  197. 
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this  cafe  the  party  entitled  may  make  a  formal,  but  peaceable, 
entry  thereon,  declaring,  that  thereby  he  takes  pofleflTion  ; 
which  notorious  a6l  of  ownerlhip  is  equivalent  to  afeodal  in- 
veftiture  by  the  lord  (v) :  or  he  may  enter  on  any  part  of  it  in 
the  fame  county,  declaring  it  to  be  in  the  name  of  the  whole 
(u):  but  if  if  lies  in  different  coQnties,  he  mad  make  different 
entries;  for  the  notoriety  of  fuch  entry  or  claim  to  the  pares 
or  freeholders  of  Weflmorland,  is  not  any  notoriety  to  the 
pares  or  freeholders  of  Suflex.  Alfo  if  there  be  t\\}0  difleifors, 
the  party  defieifed  muft  make  his  entry  on  both  ;  or  \i  one 
difTeiflbr  has  conveyed  the  lands  with  livery  to  t\vo  diftinci 
feoffees,  entry  mud  be  made  on  both  (w) :  for  as  their  feifin  is 
diftin£l,  fo  alfo  mud  be  the  aft  which  devefts  that  feifin.  If 
the  claimant  be  deterred  from  entering  by  menaces  or  bodily 
fear,  he  may  make  claim^  as  near  to  the  eftate  as  he  can,  with 
the  like  forms  and  folemnities  :  which  claim  is  in  force  for  a 
year  and  a  day  only  (x).  And  therefore  this  claim,  if  it  be 
repeated  once  in  the  fpace  of  every  year  and  day,  (which  Is- 
called  continual  claim)  has  the  fame  effecl  with,  and  in  all  re- 
fpe£ls  amounts  to,  a  legal  entry  (y).  Such  an  entry  gives  a 
man  feifin  (z),  or  puts  hini  into  immediate  pofleflion  that 
hath  right  of  entry  on  the  eftate,  and  thereby  makes  him  com- 
pleat  owner,  and  capable  of  conveying  it  from  himfelf  by  ei- 
ther defcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
fpecies  of  oufter,  viz.  abatement,  intrufion,  and  difleifin  (a): 
for,  as  in  thefe  the  original  entry  of  the  wrong  doer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difeonti nuance  or  deforce- 
ment, the  owner  of  the  eftate  cannot  enter,  but  is  driven  to 
his  aftion  :  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  pofTeflion  being  gained,  the  law- 
will  not  fuiFer  that  right  to  be  overthrown  by  the  mere  a6t  or 
entry  of  the  claimant. 

(v)  Sec  book  ir.  ch.  14.  pag.  jo?.  {j)  Ibid.  fcO.  4x9.  413. 

(ti)  Litt.  fcft.  417.  (z)  Co.  Litt.  15, 

(w)  Co.  Litt.  J5i.  (^)  Il,:d.  177. 

(x)Litt,  fea.  4ii.  ^ 
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On  the  other  hand,  In  cafe  of  abatement,  intrufion,  or  dif- 
feifin,  where  entries  are  generally  lawful,  this  right  of  entry 
may  be  idled,  that  is,  taken  away,  by  defcent.  Defcents, 
which  take  away  entries  (b),  are  when  any  one,  feifed  by  any 
means  whatfoever  of  the  inheritance  of  a  corporeal  heredita- 
ment, dies,  whereby  the  fame  defcends  to  his  heir :  in  this  cafe, 
however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away  ;  and  he  cannot  recover  pofleflion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  a£lion  to  gain  a 
legal  feifin  of  the  eftate.  And  this,  firfl:,  becaufe  the  heir 
comes  to  the  eftate  by  a£l  of  law,  and  not  by  his  own  adl; 
the  law  tkerefore  protects  his  title,  and  will  not  fufFer  his 
poffeflion  to  be  devefted,  till  the  claimant  hath  proved  a  bet- 
ter right.  Secondly,  becaufe  the  heir  may  not  fuddenly 
know  the  true  ftate  of  his  title  :  and  therefore  the  law,  which 
is  ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claim- 
ant as  negle£led  to  enter  on  the  anceftor,  who  was  well 
able  to  defend  his  title  j  and  leaves  the  claimant  only  the  re- 
medy of  a  formal  action  againft  the  heir  (c).  Thirdly,  this 
was  admirably  adapted  to  the  military  fpirit  of  the  feodal 
tenures,  and  tended  to  make  the  feudatory  bold  in  war ;  fince 
his  children,  could  not,  by  any  mere  entry  of  another,  be 
difpofleffed  of  the  lands  whereof  he  died  feifed.  And,  Laftly, 
it  is  agreeable  to  the  didlates  of  reafon  and  the  general  princi- 
ples of  law. 

For,  in  every  complete  title  (d)  to  lands,  there  are  two 
things  neceflary  -,  the  poffefFion  or  feifin,  and  the  right  or  pro- 
perty therein  (e) :  or,  as  it  is  exprefied  in  Fleta,  iht  juris  et 
feifinae  conjunElio  (f).  Now,  if  the  poffefiion  be  fevered  from 
the  property;  if  A  has  ihtjusporprietatiSf  and  B  by  fome  un- 
lawful means  has  gained  poflcffion  of  the  lands,  this  is  an  inju- 
ry to  A  ;  for  which  the  law  gives  a  remedy,  by  putting  him  in 

(b)  Litt.  kCt.  38s — 41  J.  (e)  Mirror,  c.  z.  feft.  17. 

(cj  Co.  Litt.  137.  (t)  1.  3.  c.  15,  fed.  J. 

(dj  Seebjokll.  ch    13. 
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polTcflion,  but  does  It  by  Tiiflerent  means  according  to  the  cir- 
cumftances  of  the  call.'.  Thus,  "as  B,  who  was  himftlf  the 
wrongdoer,  and  hath  obtained  the  poniilloti  by  cither  fraud 
or  foice,  hath  only  a  kire  or  naked pojp(ljion^\v\ino\xi  any  fha- 
dow  of  right;  A,  therefore,  who  hatli  both  the  right  ot  pro- 
perty  and  the  right  of  poiTffTion,  may  put  an  end  to  his  title 
at  once,  by  the  fummary  method  of  entry.  But,  if  B,  ths 
wrongdoer,  dies  feifcd  of  tht  lands,  then  B's  heir  advances  one 
ftep  farther  towards  a  good  title  :  he  hath  not  (niy  a  /;areipo(- 
fefuun,  but  alfo  an  apparent y'^.'i  pojjcffionisy  or  right  of  pollef- 
fion.  For  the  law  prefumes,  chat  the  pollciriun,  which  is  tranf- 
mitted  from  the  anceftor  to  the  heir,  is  a  rightiul  poliellion, 
until  the  contrary  be  fliewn :  and  therefore  the  mere  entry' of 
A  is  not  allowed  to  evi£l  the  heir  of  B;  but  A  is  driven  to 
bis  aclion  at  law  to  remove  the  poflcffion  of  the  heir,  thougii 
his  entry  alone  would  have  difpoflcffed  the  anceftor. 

So  that  in  general  it  appears,  that  no  man  can  recover  pof- 
fefRon  by  mere  entry  on  lands,  which  another  hath  by  de- 
fcent.  Yet  this  rule  hath  forae  exceptions  (g) ;  wherein  thofe 
reafons  ceafe  upon  which  the  general  doctrine  is  grounded ; 
cfpecially  if  the  claimant  were  under  any  legal  difabilities, 
during  the  life  of  the  anceftor,  either  of  infancy,  coverture, 
imprifonment,  infanity,  or  being. out  of  the  realm  :  in  all 
which  cafes  there  is  nonegleft  or  laches  in  the  claimant,  and 
therefore  no  defcent  fTiall  bar,  or  take  away  his  entry  (h).  And 
this  title,  of  taking  away  entries  by  deiccnr,  is  flill  farther 
narrowed  by  the  ftatute  32  Hen.  VIII.  c.  33.  which  enads, 
that  if  any  perfon  difleifes  or  turns  another  out  of  pefleffion, 
no  defctnt  to  the  heir  of  the  dilTcifor  (hall  take  away  the  entry 
of  him  that  has  right  to  the  land,  unlefs  thedifleifor  had  peace- 
able pofleffion  five  years  next  afier  the  difTeifin.  But  the  fta- 
tute extendeth  not  to  any  feoiTce  or  donee  of  the  diflcifor,  me- 
diate or  immediate  (i);becaufefuch  a  one  by  the  genuine  fcodal 
conftitutions  always  came  into  the  tenure  folemnly  and  with  the 

(g)  Seethe  particular  cafes  mention-     Gllherfi  Liv  of  tenures, 
cd  by  Littleton,  b.  3.  ch.  6.  the  prin-         (h)  Co.  Litt.  »4(5. 
ciples  of  which  are  well  explained  in         (i)  Ibii.  JS<5. 
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lord's  concurreruce,  by  a6lua]  delivery  of  feifin,  or  open  and 
public  inverdture.  On  the  other  h?.nd,  it  is  enaclcd  by  the 
flatute  of  limitations,  21  Jac.  I.  c.  1^,  that  no  entry  fiiail  be 
•  made  by  any  man  upon  laiuls,  unlefs  twenty  yer.rs  after  his 
right  fhall  r.ccrue.  And  by  flutate  4  &  5  Ann.  c.  16.  no  en- 
try fliall  be  of  force  to  fatisfy  the  faid  (latute  of  limitations,  or 
to  avoid  a  fine  levied  of  lands,  unlefs  an  allien  be  thereupon 
commenced  within  one  year  after,  and  profccuted  with  efFtcl. 

Upon  an  ouftery  by  the  difcontinuance  of  tenant  in  tail„_ 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed  j  but 
that,  when  tenant  in  tail  alienes  the  lands  entailed,  this  takes 
away  the  entry  of  the  iffue  in  tail,  and  drives  hi;n  to  his  acti- 
on at  law  to  recover  the  pofTefTion  (k).    For,  as  in  the  former 
cafes  the  law  will  not  fuppofo,  without  pioof,  that  the  aiiccf- 
tor  of  him  in  pofleflion^  acquired  the  eftate  by  wrong  ;  and 
therefore,  after  five  years  peaceable  poilcflion,   and  a  defcent 
call,  will  not  fuffer  the  poiTclTion  of  the  heir  to  be  didurbed 
by  mere  entry  without  action  ;  fo  here,  the  law  will  not  fup- 
pofe  the  difcontinucr  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  adlion  at 
law,  and  permits  not  his  entry  to  be  lawful.     Befides,  the  a- 
lienee,  who  came   into   pofleihan  by  a   lawful  conveyance,, 
which  was  at  leaiT:  good  for  the  life  of  the  alienor,  hath  not 
only  a  bare  poiTefllon,  but  alfo  an  apparent  right  of  poflefli- 
on;  which  is  not  allowed  to  bedevefted  by  the  mere  entry  of 
the   claimant,  but  continues   in  force  till  a  better  right  be 
flicwn,  and  recognized  by  a  legal  determination.   And  fome- 
thing  alfo,  perhaps,  in  framing  this  rule  of  law,  may  be  allow- 
ed to  the  inclination  of  the  courts  of  juftic?,  to  go  as  far  as 
they  could  in  making  efiates-tail  alienable,  by  declaring  fucb 
alienations  to  be  voidable  only,  and  not  abfolurely  void. 

In  cafe  of  deforcements  alfo,  where  the  deforciant  had  ori- 
ginally a  lawful  poficffioh  of  the  land,  but  now  detains  it  wrong- 
fully, he  ftill  continues  to  have  the  ^vc(\xm^tive  prima  fcicie 
(,k)  Co.  Liu.  3 IS' 

evidence 


Ch.  lOk  "Wrongs.  17^ 

evidence  of  right ;  that  is,  poffeflion  lawfully  gained.  Which 
poflHTion  fliall  not  be  overturned  by  the  mere  entry  of  ano- 
ther ;  but  only  by  the  demandant's  ihevving  a  better  right  in 
a  courfe  of  law. 

This  remedy  by  entry  muft  be  purfued,  according  to  fta- 
tute  5  Ric.  II.  ft.  1.  c.  i).  in  a  peaceable  and  eafy  manner  { 
and  not  with  force  or  itrong  hand.  For,  if  one  turns  or  keeps 
another  out  of  pofllihon  forcibly,  this  is  an  injury  of  both  a 
civil  and  a  criminal  nature.  The  civil  is  remedied  by  imme- 
diate reftitution  ;  which  puts  th'e  ancient  polTefibr  inJirJitquo: 
the  criminal  injury  or  public  wrong,  by  breach  of  the  king's 
peace,  is  puniflied  by  fine  to  the  king.  For  by  the  Itatute  8 
Hen.  VI.  c.  9.  upon  complaint  made  to  any  juilice  of  the 
peace,  of  a  forcible  entry,  with  ftrong  hand,  on  lands  or  tene- 
ments ;  or  a  forcible  detainer  after  a  peaceable  entry  ;  he  (hall 
try  the  truth  of  the  complaint  by  jury,  and,  upon  force  found, 
fhail  reftore  the  poireffion  to  the  party  fo  put  out :  and  in  fuch 
cafe,  or  if  any  alienation  be  made  to  defraud  the  pofleflbr  of 
his  right,  (which  is  declared  to  be  abfolutely  void)  the  offen- 
der fliall  forfeit,  for  the  force  found,  treble  damages  to  the 
party  grieved,  and  make  fine  and  ranfom  to  the  king.  But 
this  does  not  extend  to  fuch  as  endeavour  to  keep  pofreffioii 
manufortiy  after  three  years  peaceable  enjoyment  of  eithei* 
themfelvcs,  their  anceftors,  or  thofe  under  whom  they  claim; 
by  a  fubfequent  claufe  of  the  fame  ftacute,  enforced  by  ftatute 
31.  Eliz.  c.  II. 

II.  Thus  far  of  remedies,  where  the  tenant  or  occupier 
of  the  land  hath  gained  only  a  mere  poffcjfiony  and  no  appa- 
rent (hadow  of  right.  Next  follow  another  clafs,  which 
are  in  ufe  where  the  title  of  the  tenant  or  occupier  is 
advanced  one  ftep  nearer  to  perfedion  ;  To  that  he  hath 
in  him  not  only  a  bare  poff^fTion,  which  may  be  de- 
flroyed  by  entry,  but  alfo  an  apparent  right  of  pojjejfion, 
which  cannot  be  removed  but  by  courfe  of  law  ;  in 
the  procefs  of  which  muft  be  fliewn,  that  though  he  hath 
at  prefent  pofleffion,   and  therefore  hath  the  prefumptive 

M  2  right, 
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right,  yet  there  is  a  right  of  poffeilipn,  fuperior  to  his,  refid" 
iiig  in  him  who  biings  the  adlion. 

These  remtdies  are  either  by.a  -writ  of  entry,  or  an  tjj/t/e: 
which  are  actions  merely  foj/li/c'y,  fc-rving  only  to  regain 
'  that  poflcflion,  whereof  the  demandant  (that  is,  he  who  fues 
for  the  land)  or  his  anceflcrs,  have  been  unjuftly  deprived  by 
the  tenant  or  pofTcffbr  of  the  freehold,  or  thofe  under  whom 
he  claims.  They  meddle  not  With  the  j-ight  of  property  :  only 
reftoring  the  demandant  to  that  ftate  or  fituaiion,  in  which 
he  was  (or  by  law  ought  to  have  been)  before  the  difpofleflion 
committed.  But  this  without  any  prejudice  to  the  right  of 
owneriliip:  for,  if  the  difpoflefior  has  any  legal  claim,  he 
may  afterwards  exert  it,  notv.fithfl:anding  a  recovery  had 
againft  him  in  thefe  polTcffory  anions.  Only  the  law  will 
not  fufFer  him  to  be  his  own  judge,  and  either  take  or  main- 
tain pofieflion  of  the  lands,  until  he  fcpth  recovered  them  by 
legal  means  (I)  ;  rather  prefuming  the  right  to  have  accom- 
panied the  ancient  feifin,  than  to  refide  in  one  who  had  no 
fuch  evidence  in  his  favour. 

I.  The  firft  of  thefe  pofllfTory  remedies  is  by  tvrit  of  en- 
try-y  which  is  that  which  difproves  the  title  of  the  tenant  or 
poflefl'or,  by  fliewing  the  unlawful  means  by  which  he  entered 
or  continues  poOefiion  (m).  The  writ  is  direfled  to  the  (lie- 
riff,  requiriiig  him  to  "  command  the  tenant  of  the  land  thac 
**  he  render  {'mhTiUn, praecipe  quod  reddaf  J  to  the  demandant 
**  the  premifes  in  queftion,  which  he  claims  to  be  his  right' 
"  and  inheritance  ;  and  into  which,  as  he  faith,  the  faid 
*'  tenant  hath  not  entry  but  by  a  defleifin,  intrufion,  or  the 
"Mike,  made  to  the  faid  demandant,  within  the  time  limited 
**  by  law  :  or  that  upon  refufal  he  do  appear  in  court  on  fuch 
"  a  day,  to  fliew  wherefore  he  hath  not  done  it  (n)." 
This  is  the  original  procefs,  the  praecipe,  upon  virhich  all 
the  reft  of  the  fuit  is  grounded  ;,  and  from  hence  it  appears, 
that  what  is  required  of  the   tenant  is  in  the  alternative, 

(1)  Mlrr.  c.  4.  fert  x4.  (n)  See  vol.  II.  Append.   No.   V. 

,  f  m)  Finch.  L.  st6u  fc(ft.  i. 
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either  to  deliver  felfin  of  the  land?,  or  to  fiiew  caufe  why  he 
will  not.  Which  caufe  maj»  be  eicher  a  denial  of  the  fed,  of 
■having  entered  by  fiich  me'sns  as  are  fuggeftcd,  or  a  juftifica- 
tion  of  his  entry  by  reafon  of  title  in  himfelf,  or  in  thofe  under 
whom  he  makes  claim:  and  hereupon  the  poiTeffion  of  the 
land  is  awarded  to  him  whoproduccs  the  clearell  right  to  pofieis 
it. 

In  our  ancient  books  we  find  frequent  mention  oh\\t  degrees 
within  w'hich  writs  of  entry  are  brought.  If  they  be  brought 
againft  the  party  himfelf  who  did  the  wrong,  then  they  only 
charge  the  tenant  himfelf  wiih  the  injury  ;  ,*•  no7i  habuit  in- 
*'  S^^Jf'-^^^  ^jft  per  intrujionemqiiam  ipfe  fecit.'"  But  if  the  in- 
truder, difleilFor,  or  the  like,  has  made  any  alienation  of  the 
land  to  a  third  perfon,  or  it  has  defcended  to  his  heir,  that 
circumftance  muft  be  alleged  in  the  writ,  for  the  a£lion  muft: 
always  be  brought  againft  the  tenant  of  the  land  ;  and  the 
defedl  of  his  poffelTory  title,  whether  arifing  from  his  own 
wrong  or  that  of  thofe  under  whom  he  claims,  mufh  be  fet 
forth.  One  fuch  alienation  or  defcent  makes  the  firft  (o)  de- 
gree, which  is  called  the/^r,  becaufe  then  the  form  of  a  writ 
of  entry  is  this  ;  that  the  tenant  had  no  ri^ht  of  entry,  but 
by  the  original  wrongdoer,  who  alienated  the  land,  or  from 
whom  it  defcended,  to  him  :  "  non  habuit  ingrejfumy  niji 
^^  ■per  Guiiielmumy  qtiife  in  illud  intrujity  et  illud  tenenti  di- 
*'  7nifit  (q)."  A  fccond  alienation  or  defcent  makes  another 
degree  called  the/)^/- and  cni;  becaufe  the  form  ofa  writ  of  entry. 
In  that  cafe,  is,  that  the  tenant  had  no  title  to  enter,  but  by  or 
under  a  piior  alienee,  to  whom  the  intruder  demifed*it;  "  7ion 
*'  habuit  ingrejfumy  nifi  per  Ricardum,  cui  Guiliclmus  illud  di- 
"  mijity  quife  in  illud  intrufit  (q.)"  Thefe  degrees  thus  flats 
the  original  wrong,  and  the  title  ofthetenant  who  claims  under 
fuch  wrong.  If  more  than  two  degrees,  that  is,  two  alienations 
or  defcents  were  paft,  there  lay  no  writ  of  entry  at  the  commoa 

(o)  Finch.  L.z(Jz.  Booth  inclecfl  (of  encc  is  immaterial, 

real  anions.  171.)  makes  the  firft  de-  (p)  Booth.  181. 

gree  to  confift  in  the  original  wrong  (q)  Finch.  L.  i(j3.  F.  N.  B.  a-3« 

done,  the  fecond  in  the  fcr,  and  the  204. 
ihird  in  the/^rand  m.   But  the  diffcr- 
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law.     For,  as  It  was  provkled,  for  the  quietnefs  of  men's  in- 
herirances,  that  no  one,  even  though  he  had  tlie  true  ri^;ht  of 
poflefTion,  fliould  enter  upon  him  who  had  the  apparent  right 
by  defcent  or  ©iherwife,  but  he  was  driven  to  bis  -writ  of  entry 
to  gain  poireffion  ;  fo,  after  more  than  two  defcents,  or  two 
conveyances  were  pafled,  the  demandant,  even  though  he 
bad  the  right  both  of  poiTt  fnon  and  property,  was  not  allowed 
this  pojj'ejjhry  a(Stion  ;  but  was  driven  to  his  lurit  of  righty  a 
long  and  final  remedy,  to  punifti  his  neglcft  in  not  fooner  ^ 
putting  in  his  claim,  while  the  degrees  fubdiled,  and  for  the 
ending  of  fuits,  and  quieting  of  all  controverfres  (r).     But  by 
the  ftatute  of  Marlbridge,   52  Hen.  III.  c.  30.  it  was  pro- 
I'ided,   that  when  the   number  of  alienations  or  defcents  ex-  k 
ceeded  the  ufual  degrees,  a  new  writ  Oiould  be  allowed  with-    '• 
out  any  mention  of  degrees  at  all.     And  accordingly  a  new 
writ  has   been  fram.ed,  called  a  writ  of  entry  in  the  poji^ 
■which  only  alleges  the  injury  of  the  wrongdoer,  without  dedu- 
cing all  the  intermediate  title  from  him  to  the  tenant ;  ftating 
it  in  this  manner  ;  that  the  tenant  had  no  legal  entry  unlefs 
after^  or  fubfequent  to,  the  oufter  or  injury  done  by  the  ori- 
ginal difpolTeflbr  j  "  non  habult  ingrejjum  nifi  port;  ifitrvjionem 
*'  qiiam  GuHielmus  in  illudfccit ;"  and  rightly  concluding,  that 
H  the  original   title  was  wrongful,  all  chims  derived  from 
thence  muil  participvUe  of  the  fame  wrong.     Upon  the  latter 
of  thefe  writs  it  is  (  the  writ  of  entry  fur  diJJ>ftn  in  the  pqfrj 
that  the   form  of  our  common  recoveries  cf  landed  edatcs  is 
iifually  grounded  ;  which,  we  ntiay  remember,  were  obferved 
in  the  preceding  volume  (s)  to  be  fiftitious  adHons,  brought 
againft  t^,e  tenant  of  the  freehold  (ufualiy  called  the  tenant  to 
t\\Q  praecipe^  or  writ  of  entry)   in  which  by  collufion  the  de- 
mandant recovers  the  land. 

This  remedirj  inftrument,  of  v;rit  of  entry,  is  applicable  to 
all  the  cafes  cf  oufter  before-mentioned,  except  that  of  difconti- 
nuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of  deforce- 
ynents^  Such  is  that  of  deforcement  of  dower,  by  not  afiigning 
^ny  dower  to  the  widow  within  the  time  limited  by  law  j  for 

(r)ilna.  153.  (s)  Book  II.  ch.  »i. 
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which  fhe  has  her  remeiiy  by  a  writ  of  dower,  undc nihil habct 
(f).  But  if  (he  be  deforced  of  part  only  of  her  dower,  ftie 
cannot  then  fay  that  nihil  habet ;  and  therefore  fne  may  have 
lecourfc  to  anoiher  cdioii,  Ijy  writ  oi right  vf  dower:  which 
js  a  more  general  reniecsy,  c>.tcndin;j;  either  to  part  or  the 
whole;  and  is  {with  regard  to  her  claim)  of  the  fame  nature 
as  the  grand  writ  of  right,  whereof  we  fhiill  prefently  fpeak, 
is  with  regard  re  claims  i-ii  fcc-fimple  (t).  On  the  other  hand, 
if  the  heir  (being  within  agf)  or  his  guardian,  affign  htr 
more  than  flie  ought  to  have,  they  may  be  remedied  by  a 
writ  oi  adinenfurement  cf  dower  {yx).  But  in  general  the  writ 
of  entry  is  the  univerfal  remedy  to  recover  pofleffion,  when 
wrongfully  withheld  from  the  ov,?ner.  It  were  therefore  end- 
lefs  to  recount  all  the  feveral  divifions  of  writs  of  entry,  which 
the  different  circumilances  of  liierefpective  demandants  may 
require,  and  which  are  furniflied  by  the  laws  of  England  (v) : 
being  plainly  and  clearly  Cisalkcd  out  in  that  moft  antient  and 
highly  venerable  colleclion  of  legal  forms,  the  regijirmn  cmniiim 
brcviiim,  or  regider  of  fuch  writs  as  are  faable  out  of  the  king's 
courts,  upon  which  Fitzherbcrt's  natura  brevium'is  a  comment; 


(0  F,  N.  B.  147. 
(t;  Ibhl  15. 

(u)   F.  N    B.    148.  Finch.  L.   314. 
Stat.  Weftm.i.  15  Et'.w.  I.  c.  t- 

(v)  See  Biitton.  c.  114.  fol.  164. 
The  moil  uilul  were,  i.  The  writs  of 
entry  fur  d-jjcijin  and  of  inlrufinn.  (F. 
N.  B.  191,  ioj.)  which  are  brought  to 
remedy  cidier  of  thofe  fpecies  of  oufter. 
2.  The  writs  of  d:(m  f:i:t  infra  aclatnu, 
and  dum  fult  non  compos  mentis  :  {Ibid. 
i9i.  10 1.)  which  lie  for  a  perlon  of  full 
age,  or  one  who  hath  recovered  his  iin- 
derllanding,  after  haviug  (when  under 
age  or  infane)  aliened  his  lands;  or  for 
the  heirs  of  fuch  alienor.  3.  The  writs 
of  ctii  in  vita  and  cui  aule  divort'um  : 
{Ibid.  193.  i04.)  for  a  woman,  when  a 
widow  or  divorced,  whole  hufband 
during  the  coverture  fail  in  viia  fua, 
vcl  cui  ante  divort'tuni,  ipfa  contradicere 
.  son  Potu'nJ  hathr  aliened  her  ellate.    4. 


The  writ  ad  comimmem  legem:  (I'/id. 
207.)  for  the  reveiTioner,  after  the  alie- 
nation and  death  of  the  particular  ten  int 
for  life.  5.  The  writs  i/i  caj'ii  provijtj 
and  ill  confunili  c-ifu  :  (Ibid.  loj.  106.) 
v.hich  lay  not  ^d  comrr.unem  ligem,  but 
are  given  by  flat.  Gloc.  6  E  Iw.I.  c.  7. 
and  Weftm.  a.  13  Edw,  1.  c.  14.  for 
the  reverfioner  after  the  alienation,  but 
during  the  life,  of  the  tenant  in  dower 
or  other  tenant  for  life-  6,  The  writ 
lid  Icrniiimni  giti  practcrlit :  {Ihid.  a©i.) 
for  the  reveriianer,  when  the  pofTedioii 
is  withheld  by  the  Icffee  or  a  ftranger, 
after  the  determination  of  a  leafe  for 
ye^rs.  7.  The  writ  caifa  matrimonii 
praeioetifi  :  (Ibid.  105.)  for  a  woman 
who  giveth  land  to  a  man  in  fee  or  for 
life,  to  the  intent  that  he  may  marry 
her,  and  he  doth  not.  And  the  like 
in  cafe  of  other  deforcements. 
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and  in  wKIch  every  man  who  is  injured  will  be  fure  to  find  a 
method  of  relief,  exa£lly  adapted  to  his  own  cafe,  defcvibed 
in  the  compafs  of  a  few  lines,  and  yet  without  theomifBon  of 
any  mateh.d  circumltance.  So  that  the  wife  and  equitable 
provifion  of  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  24.  for  fra- 
ming new  writs  when  wanted  (w),  is  almoft  rendered  ufelefs 
by  the  very  great  perfection  of  the  antienc  forms.  And  in- 
deed I  know  not  whether  it  is  a  greater  credit  to  our  laws,  to 
have  fuch  2  provifion  contained  in  them,  or  not  tor  have  occa- 
lion,  or  at  leaft  very  rarely,  to  ufe  it. 

In  the  times  of  our  Saxon  ancefiors,  the  right  of  pofTeffion 
feems  only  to  have  been  recoverable  by  writ  of  entry  (x) ; 
"which  was  then  ufually  brought  in  the  county  court.  And  it 
5s  to  be  obferved,  that  the  proceedings  in  thefe  actions  were 
jiot  then  fo  tedious,  when  the  courts  were  held,  and  procefs 
afTued  every  three  weeks,  as  after  the  conqueft,  when  all 
caufes  were  drawn  into  the  king's  courts,  2nd  procefs  iffued 
from  term  to  term  ;  which  was  found  exceeding  dilatory, 
being  at  leaft  four  times  as  flow  as  the  other.  And  hence  a 
new  remedy  was  invented  in  many  cafes,  to  do  juflice  to  the 
people,  and  to  determine  the  poflVflion,  in  the  proper  counties, 
and  yet  by  the  king's  judges..  This  was  the  remedy  by  ajfijcy 
of  which  we  are  next  fo  fpeak. 

2.  The  writ  of  ajfife  is  faid  to  have  been  invented  by 
Glanvil,  chief  julticc  to  Henry' the "  fecond  (y) ;  and,  if 
fo,  it  feems  to  owe  its  introdutflion  to  the  parliament 
held  at  Northampton,  in  the  twenty-fecond  year  of  that 
prince's  reign  :  when  juftices  in  eyre  were  appointed  to  go 
round  the  kingdom  in  order  to  take  thefe  afTifes  j  and  the 
alTifes  thenifelvcs  (particularly  thofe  of  mort  d'  ancejior  and 
novel  dijfdifin)  were  clearly  pointed  out  and  defcribed  (z).  As 

(w)  S^e  pag.yi.  die  qu.i  fu'it  vivus  ei  morftius  ;  et,  Jicut 

(x)  ®  ih.  Ten.  41.  recognllinn  fucrit,  it::  hacredilus  ejus  re- 

(y)  Mirror,  c.  i.  fed.  ij,  Jfilutint.     Sedh'io.  "JuftUiarn  doDum  rc- 

(z)  Se<n.  9.  Si  dominus  fcodi  negathae-  gis  faciant fieri  recognitiojiem  de  dijjtufitiis 

tedibUs  diftinni  faifinam  tjufdem  fcodi,  fciilsfupcr  ajpfam,   a  tempore  quo  donti- 

■jujiitiarii  domini   regis  faciant  inde  fieri  nus  rex  vetiit  in  yingliaiyi  pruxime  poft 

recognitionem  per  xii    hgales    homines,  paeemfaElum  inter  ipfum  et  regem  filiuni 

qualtin  Jaifinum  defur.ftus  inde  batuit,  J'uum.     (Spelni.  Cod.  33c.) 

a  writ 
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'.\  writ  of  entry  is  a  real  aftion,  which  difprcvcs  the  title  of  the 
tenant,  by  fhewing  the  unlawful  comnnencement  of  his  pof- 
feflion  ;  fo  an  affile  is  a  real  adlion,  which  proves  the  title  of 
the  demandant,  merely  by  fnewing  his,  or  his  anceftor's, 
pofTefTion  (a) :  and  thefe  two  remedies  are  in  all  other  refpeds 
fo  totally  alike,  that  a  judgment  or  recovery  in  one  is  a  bar 
againit  the  other:  fo  that  when  a  man's  pofTeffion  is  once 
cftabliffied  by  either  of  thefe  poflcfibry  actions,  it  can  never 
be  diflurbed  by  the  fame  antagonifl  in  any  other  of  them. 
The  word  njfife^  is  derived  by  fir  Edward  Coke  (b)  from 
the  Latin  ajjideoy  to  fit  together;  and  it  fignifies,  originally, 
the  jury  who  try  the  caufe,  and  fit  together  for  that  purpofe. 
By  a  figure  it  is  now  made  to  fignify  the  court  or  jurifdiftirn, 
■which  fummons  this  jury  together  by  a  commiiTion  of  affife, 
or  ad  ajfifas  capicndas  ;  and  hence  the  judicial  aflembiies  held 
by  the  king's  commiffion  in  every  county,  as  v^ell  to  take 
thefe  writs  of  affife,  as  to  try  caufes  at  nift  priusy  are  termed 
in  common  fpeech  the  ajftfes.  By  another  fomevvhat  fimilar 
figure,  the  name  of  affife  is  alfo  applied  to  this*a<Slion,  for 
recovering  polTeffion  of  lands  :  for  the  reafon,  faith  LitUeton, 
(c),  why  fuch  writs  at  the  beginning  were  called  affifes,  Avas, 
for  that  in  thefe  writs  the  fherifF  is  ordered  to  fummon  a  jury, 
or  affife ;  which  is  not  exprefied  in  any  other  original  writ  (d). 

This  remedy,  by  writ  of  affife,  is  only  applicable  to  two 
fpecies  of  injury  by  oufter,  viz.  abatementy  and  a  recent  or  no- 
vel diffeifm.  If  the  abatement  happened  upon  the  death  of  the 
demandant's  father  or  mother,  brother  or  filler,  uncle  or  aunt, 
nephew  or  niece,  the  remedy  is  by  an  affife  oimort  d'  ancejlor, 
or  the  death  of  one's  anceftor:  and  the  general  purport  of  this 
writ  is  to  dire£t  the  (herifF  to  fummon  a  jury  or  affife,  to  view 
the  land  in  queftion,  and  to  recognize  whether  fuch  anceftor 
were  feifed  thereof  on  the  day  of  his  death,  and  whether  the  de- 
iTiandant  be  the  next  heir  (e.)  And,  in  a  fligrt  time  after,  the 

(a)  Finch.  L.  184.  (d)  Co.  Litt.  155. 

(b)  I  Inft.  1S3.  (e)  F.  N.  B.  195.  Finch.  L.  190. 

(c)  Scft.  »34. 

judges 
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judges  ufually  come  down  by  the  king's  commlfiion  to  cake  the 
recognition  of  aflife;  when,  if  thefe  points  are  found  in  the 
aflirmative,  the  law  immediately  transfers  the  pofltfiicn  from 
the  tenant  to  the  demandant.  If  the  abatement  happened  on 
the  death  of  one's  grandfather  or  grandmother,  then  an  afliTe 
of  inert  d'  anccjlor  no  longer  lies,  bur  a  writ  of  ayle^  or  de 
avo  ;  if  on  the  death  of  the  great  grandfather  or  great  grand- 
mother, then  a  writ  of  bcfayJe^  or  de  proavo  \  but  if  it  mounts 
one  degree  higher,  to  the  trefayle  or  grandfather's  grandfa- 
ther, or  if  the  abatement  happened  upon  the  death  of  any 
collateral  relation,  other  than  thofe  before- mentioned,  the 
writ  is  called  a  writ  oi  cofinage,  or  de  confanguineo  {i).  And 
the  fame  points  fhall  be  inquired  of  in  all  thefe  aftions  ance- 
firel;  as  in  an  affife  of  mort  d'  ancejior',  they  being  of  the 
very  fame  nature  (g) :  though  they  differ  in  this  point  of . 
form,  that  thefe  ancejlrel  writs  (like  all  other  writs  oi praecipe) 
exprefsly  affert  the  demandant's  title,  [viz.  the  feifin  of  the 
anceflor  at  his  death,  and  his  own  right  of  inheritance)  the 
aflTife  aflerts  nothing  directly,  but  only  prays  an  inquiry  whe- 
ther thofe  points  be  fo  (h).  There  is  alfo  another  ancefirel 
writ,  denominated  a  mipcr  obiit^  to  eftablifh  an  equal  divifi- 
on  of  the  land  in  queftion,  where  on  the  death  of  an  ance- 
itor,  who  has  feveral  heirs,  one  enters  and  holds  the  others 
out  of  poff^ffion  (i).  But  a  man  is  not  allowed  to  have  any  of 
thefe  poffeiTory  aftions  for  an  abatement  confequent  on  the 
death  of  any  collateral  relation,  beyond  the  fourth  degree  (k) ; 
though  in  the  lineal  afccnt  he  may  proceed  ad  infinitum  (\), 
For  the  law  will  not  pay  any  regard  to  the  poffcffion  of  a  col- 
lateral relation,  fo  very  diflant  as  hardly  to  be  any  at  all. 

It  was  always  held  to  be  law  (m),  that  where  lands  were  de- 
vifable  in  a  man's  laft  will  by  the  cuftom  of  the  place,  there  an 
affife  of  mort  d'  ancejior  did  not  lie.  For,  where  lands  were  fo 
devifable,  the  right  of  pofieffion  could  never  be  determined  by 

(f)  Finch.  L.  i(56,  1.6-1.  (k)  Hale  on  F.  N.  B.  aii. 

(g)  Stat.  Weftm.  x.  13  Edw.  T.c.  zo.  (1)  Fitzh  Air.  tit.  cof.na^e.  ij. 
(h)  %  Inft.  399.                                             (m)  Braiflon.  /.  4.  de  ajjif.  mort  an- 
(i)  F.  N.  B.  197.     Fiuch.  L.  193.  icccjbris.  c.  15.  fed.  3.  F.  N.  B.  i9«. 

a  pro- 


Ch.  10.  Wrong  s.  187 

a  procefs,  which  Inquired  only  of  thcfe  two  points,  the  feifm 
of  the  anceflor,  and  the  hcirfhip  of  the  demandant.  And 
hencK  it  might  be  reafonahle  to  conclude,  that  when  the  fta- 
tute  of  v.'Uls,  32  Hen.  VIII.  c.  i.  made  all  focaj^e  lands  de- 
vifable,  an  aflife  of  mort  d'  anceflor  no  longer  ccnld  be  brought 
of  lands  held  in  focap;e  (n);  and  that  now,  fince  the  ftatute 
12  C:ir.  II.  c.  24.  which  converts  all  tenures,  a  few  only  ex- 
cepted, into  free  and  common  focage,  it  fliould  follow,  that 
no  alhfe  of  mort  d'  nncejxor  can  be  brought  of  any  lands  in  the 
kingciom  :  bur,  in  cefe  of  abatements,  recourfe  rnuft,  be  pro- 
perly had  to  the  more  antient  writs  of  entry. 

An  aflife  of  novel  (or  recent)  dijjeijin  is  an  a£lion  of  the 
fame  nature  with  the  aflife  oi  mort  d'  ance/I or  heioxc-xx\Qnx.\on- 
ed,  in  that  herein  the  demandant's  pofleflion  muft  be  fliewn. 
But  it  diff'ers  conGderably  in  other  points;  particularly  in  that 
it  recites  a  complaint  by  the  demandant  of  the  difieifin  com- 
mitted, in  terms  of  direfl  averment ;  whereupon  the  fheriff 
is  commanded  to  refeife  the  land  and  all  the  chattels  thereon, 
and  keep  the  fame  in  his  cuftody  till  the  arrival  of  the  juflices 
of  affife  ;  (which,  fince  the  introdu6lion  of  giving  damages, 
as  well  as  the  poflcfiion,  is  now  omitted)  (o),  and  in  the  mean 
time,  to  fummon  a  jury  to  view  the  premifes,  and  make  re- 
cognition of  the  aflife  before  the  jufl:ices  (p).  And  if,  upon 
the  ttial,  the  demiindani  can  prove,  fiift,  a  title ;  next,  his 
adlual  feifin  in  confequence  thereof ;  and,  laftly,  his  diflei- 
fm  by  the  prefent  tenant ;  he  (hall  have  judgment  to  recover 
his  feifui,  and  damages  for  the  injury  fuflained. 

The  procefs  of  aflifcs  in  general  is  called,  by  ftatute  Weft. 
2.  13  Edw.  I.  c.  2/\.  fcjlinum  remedium,  in  comparifon  of  that 
by  a  writ  of  entry ;  is  not  admitting  of  many  dilatory  pleas  and 
proceedings,  to  which  other  real  adions  are  fubjed  (q).  Cofts 
and  damages  were  annexed  to  thefe  poflefl'ary  aftions  by  the 
ftatute  of  Glocefter,  6  Edw.  I.  c.  i.  before  which  the  tenant 
in  pofleflTion  was  allowed  to  retain  the  intermediate  profits  of 

(n)  .See  i  Leon.  2^7,  (p)  F.  N.  B.  177, 

^o)  Booth,  zii.  (q)  Booth.  2(5i. 

th€ 
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tlie  land,  to  enable  him  to  perform  the  feodal  burthens  incident 
1  hereunto.     And,  to  prevent  frequent  and  vexatious  dilTeifins, 
is  is  enabled  by  the   ftatute   of  Morton,   20  Hen.  III.   c.  3. 
that  if  a  perfon  difleifled  recover  fcifin  of  the  land  again  by 
aflife  o{  nov-el  dijfejfiny  and  be  again  difl'eifled  of  the  fame  te- 
nements by  the  fame  difleifor,  he  fliall  have  a  writ  of  re-dif- 
feifin ;  and,  if  he  recover  therein,   the  redifleifor  fhall  be 
imprifoned  ;  and,  by  the  (tatute  of  Marlbridge,   52  Hen.  III. 
c.  8.  fhall  alfo  pay  a  fine  to  the  king;  to  which  the  ftatute 
Weftm.  2.  13  Edw.  I.  c.  26.  hath  fuperadded  double  dama- 
ges to  the  party  aggrieved.     In    like    manner,  by   the    fame 
Itatute  of  Merton,  when  any  lands  or  tenements  are  recover- 
ed by  aflife  of  mort  d'  ancefior^  or  other  jury,    or  any  judg- 
ment of  the  court,   if  the  party  be  afterwards  dilFeifcd  by  the 
iame  perfon  againft  whom  judgment  was  obtained,   he  fliall 
have  a  writ  of  poft-dijfeifin  againft  him  ;  which   fubjeiSts  the 
poft-dilTcifor  to  the  fame  penalties  as  a  re-dilTeifor.    The  rea- 
fon  of  all  which,  as  given  by  fir  Edward  Coke  (r),  is  becaufe 
fuch  proceeding  is  a  contempt  of  the  king's  courts,  and  in 
<?efpite  of  the  law ;    or,  as  Bra£lon  more  fully  exprefles  it  (s), 
•*  Talis  qui  it  a  conviBus  fuerit^  dupliciter  delinquit  contra  re- 
**  gem:  quia  facit  dijfeifmam  et  roberiam  contra  pacem  fiiam  ; 
**  ct  etiam  atifu  temerario  irritafacit  ea^  quae  in  curia  domini 
*'  regis  rite  a5lua  funt:  et  propter  duplex  delirium  marito  fur 
*'' Jiinere  debet poenam  duplicatam" 

In  all  thefe  poflcffory  adions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  fliall  avail  himfelf  of  the  pof- 
fcflion  of  himfelf  or  his  anceftors,  or  take  advantage  of  the 
wrongful  pofl^eflion  of  his  adverfary.  For  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 
to  lend  him  any  afllftance,  to  recover  the  pofl^eflion  merely; 
Loth  to  punifli  his  negleft,  (nam  leges  vigilantibus^  non  dor- 
tnientibuSf  fubveniunt )  and  alfo  becaufe  it  is  prefumed  that 
the  fuppofed  wrongdoer  has  in  fuch  a  length  of  time  procured 
a  legal  title,  otherwife  he  would  fooner  have  been  fued.  This 
time  of  limitation,  by  the  ftatute  of  Merton,  20  Hen.  III.  c* 
S.  and  Weftm.   i.    3  Ed^v.  I.  c.  39.   was  fucccflively  dated 

(r)  i  Inft.  83,-84.  (s)  /.  4.  c.  49. 

from 
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from  particular  aeras,  viz.  from  the  return  of  king  John 
from  Ireland,  and  from  the  coronation,   6^c.  of  king  Henry 
the  third.     But  this  date  of  limitation  continued  fo  long  un- 
altered, that  it  became  indeed  no  limitation  at  all,  it  being 
above  three  hundred  years  from  Henry  the  third's  coronation 
to  the  year  1540,  when    the  prefent  ftate  of  limitations  (t) 
was  made.     This,   inftead  of  limiting  actions  from  the  date 
of  a  particular  event,   as  before,  which  in  procefs  of  years 
grew  abfurd,   took  another   and   more   dire6l  courfc,   which 
might  endure  for  ever ;  by  limiting  a  certain  period,  as  fitty 
years  for  lands,  and  the  like  period  (u)  for  cuftomary  or  pre- 
fcriptive  rents,  fuits,  and  fervices  (for  there  is  no  time  of  li- 
mitation upon  rent,  referved  by  deed)  (w),  and  enacting  that 
no  perfon  ihould  bring  any  pofleflbry  aclion,  to  recover  pof- 
feflion  thereof  merely  upon  the  feiiin,  or  difpofiefiion,   of  his 
anceftors,   beyond    fuch   certain   period.       And    all    writs, 
grounded  upon  the  pofleflion  of  the  demandant  himfelf,  are 
diretSted  to  be  fued  out  within   thirty  years  after  the  difTeifm 
complained  of  •,  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  frefli,    recent,   or    ?:ovel  dijfeifin ;  which 
name  fir  Edward  Coke  informs  us  was  originally  given  to  this 
proceeding,  becaufe  the  dilTeifin  muft  have  been  fince  thelall: 
eyre  or  circuit  of  the  juftices,  which  happened  once  in  feven 
years,  otherwife  the  a£lion  was  gone  (x).     And  we  may  ob- 
ferve  (y),  that  the  limitation,  prefcribed  by  Henry  the  fecond 
at  the  firft  inftitution  of  the  aflife  oi  novel  di/fei/trif  was  from 
his  own  return  into  England,   afier  the  peace  made  between 
him  and  the  young  king  his  fonj  which  was  but  the  year  be- 
fore. 

What  has  been  here  obferved  may  throw  fome  llghton  the 
doctrine  of  remitter j  which  we  fpoke  of  in  the  fecond  chapter 


(t)  jz  Hen.  VIII.  c.  i.  and  other  fubfequent  writers  have  fol- 

(u)  So  Bcrthelet's  original  edition  of  lowed,  make  it   only  forty   years   fof 

the  (tatute,   ^.  D.   1540:  and    Cay's,  rents,  &c. 

Pickering's,  and  the  Ruif'shcads  edl-         (w)  8  I^ep.  6;. 

t/ons,  examined  with  the  record.     Ra-         (x)   i  Inft.  153.     Booth,  j  10. 

ftell's,  and  other  intermediate  editions,         (y)  See  pag.  184. 

■which  fir  Edward  Coke  (i  Inft.  pS-) 

of 
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of  this  book  (z) ;  and  which,  we  may  remember,  was,  where 
one  who  hath  a  right  to  lands,  but  is  out  of  poiTeirion,  hath 
afterwards  the  freehoUi  caO;  upon  him  by  fome  fubfequent  de- 
fedtive  title,  and  enters  by  virtue  of  that  title.  In  this  cafe 
the  law  remits  him  to  his  Itrntient  and  more  certain  right,  and 
by  an  equitable  fidlion  fuppofes  him  to  have  gained  pofleflioo 
in  cbnfequence,  and  by  virtue  thereof:  and  this,  becaufe  he 
cannot  poflibly  obtain  judgment;  at  law  to  be  reflored  to  his 
prior  right,  fince  he  is  himfelf  the  tenant  of  the  land,  and 
therefore  hath  nobody  againfl  whom  to  bring  his  a£lion. 
This  determination  of  the  law  might  feem  fuperfluous  to  an 
haiiy  obfervcr  ;  who  perhaps  would  imagine,  that  fince  the 
tenant  hath  now  both  the  right  and  alfo  the  pofi'effion,  it  lit- 
tle (ignifies  by  what  means  fuch  poflcflion  {l)all  be  faid  to  be 
gained.  But  the  wifdom  of  our  anticnt  law  determined  no- 
ihing  in  vain.  As  the  tenant's  poflefiion  was  gained  by  a  de- 
fedlive  title,  it  was  liable  to  be  overturned  by  (hewing  that 
def(^ft  in  a  writ  of  entry  j  and  then  he  mud  have  been  driven 
to  his  writ  of  right,  to  recover  his  juft  inheritance  ;  which 
would  have  been  doubly  hard,  becaufe,  during  the  time  he 
was  himfelf  tenant,  he  could  not  eltablifli  his  prior  title  by  any 
pofleflbry  aftion.  The  law  therefore  remits  him*  to  his  prior 
title,  or  puts  him  in  the  fame  condition  as  if  he  had  recovered 
the  land  by  writ  of  entry.  Without  the  remitter  he  would 
have  bzdjusy  etfei/tnamy  feparate  •,  a  good  right,  but  a  bad 
poflefTion  :  now,  by  the  remitter,  he  hath  the  moft  perfect  of 
all  titles, yun'j-  ct  Jeifmae  conjunBionern. 

III.  By  thefe  feveral  pofTcfTory  remedies  the  right  of  poflef- 
fion  may  be  reflored  to  him,  that  is  unjuftly  deprived  thereof. 
But  the  right  oi pojfejjlon  (though  it  carries  with  it  a  ftrong  pre- 
fumption)  is  not  always  conclufive  evidence  of  the  right  oi  pro- 
pcrtyy  which  may  ftill  fubfirt  in  another  man.  For,  as  one  man 
may  have  \.\iepoJ[eJfiony  and  another  the  right  of  pcjjejfiony  which 
is  recovered  by  thefe  poflefTory  a<Slions ;  fo  one  man  may  have 

(z)  Sec  psg.  ip. 

the 
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the  right  of  pojfcjjlan^  and  cannot  therefore  be  evicted  by  any 
poileiibry  a(Stion,  and  another  may  have  \}cit  right  of  property^ 
which  cannot  be  otherwife  aflerted  than  by  the  great  and  final 
remedy  of  a  writ  of  right,  or  fuch  correfpondent  writs  as  arc 
in  the  nature  of  a  writ  of  right. 

This  hr.ppens  principally  in  four  cafes  :  i.  Upondifconti- 
nuance  by  tiie  alienauon  of  tenant  in  tall;  whereby  he,  who 
had  the  right  of  pofTelRon,  hatli  transferred  it  to  the  alienee; 
and  therefore  his  ifTue,  or  thofe  in  remainder  or  reverlion, 
Jhall  not  be  allowed  to  recover  by  virtue  of  that  pofiefllon, 
which  the  tenant  hath  fo  voluntarily  tiansferred.  2.  In  cafe 
of  ju'igaient  given  againd  either  party  by  his  own  default-, 
or,  3.  Upon  trial  of  the  merits,  in  any  pcflelTory  a<^l:ion  :  for 
fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
owner(hip,  is  held  to  be  a  fpecies  of  deforcement;  which 
however  binds  the  right  of  poflVflion,  and  fufFers  it  not  to  be 
ever  again  difputed,  unlefs  the  right  of  property  be  alfo  prov- 
ed. 4.  In  cafe  the  demandant,  who  claims  the  light,  is  bar- 
red from  thcfe  pofTeflbry  adlions  by  length  cf  time  and  the 
ftatute  of  limitations  before  mentioned  ;  for  an  undifturbed 
poflc-'ffion,  for  fifty  years,  ought  not  to  be  divefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propri- 
ety. In  thele  four  cafes  the  law  applies  the  remedial  inflru- 
ment  of  either  the  writ  of  right  itfelf,  or  fuch  other  writs,  as 
are  faid  to  be  of  the  fame  nature. 

I .  And,  Firft,  upon  an  alienation  by  tenant  in  tail,  where- 
by the  ellate-tail  is  dilcontinued,  and  the  remainder  or  re- 
vtrfion  is  by  failure  of  the  particular  eilate  difplaced,  and 
turned  into  a  mere  right,  the  remedy  is  by  action  oi  forme  - 
doily  ( Jecundum  formam  donij  which  is  in  the  naiure  of  a  writ 
of  right  (a),  and  is  the  higheft  action  that  tenant  in  tail  can 
have  (b).  For  he  cannot  have  an  abfolute  writ  of  right, 
which  is  confined  only  to  fuch  as  claim  in  fee-fimple;  and 
for  that  reafon  this  writ  of  formedon  was  granted  him  by 

(a)  Finch-  L.  167.  (b)  Ca,  Litt.  jiC. 

the 
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the  Hatute  de  donis  or  Wedm.  2.  13  Edw.  I.  c  i.  which  is 
therefoie  emphaticaiiy  called  his  writ  of  right  (c).  This  writ 
is  diftinguifliied  into  three  fpecies  ;  ^fonnedon  in  the  defcend- 
er,  in  the  remainder^  and  in  the  reverter.  A  writ  oi forme- 
don  in  the  defcender  lieth,  wKere  a  gilt  in  tail  is  made,  and 
the  tenant  in  tail  alienes  the  lands  entailed,  or  is  difleifed  of 
them,  and  dies  ;  in  this  cafe  the  heir  in  tail  fhall  have  this 
writ  of  formcdon  in  the  defcender ^  to  recover  ihefe  lands,  fa 
given  in  tail,  againft  him  who  is  then  the  a£lual  tenant  of  the 
ireehold  (d).  In  which  atStion  the  demandant  is  bound  to 
fiate  the  manner  and  form  of  the  gift  in  tail,  and  to  prove 
i)imfelf  heir  fecundum  formam  doni.  A  formedon  in  the  re- 
ntainder  lieihy  where  a  man  giveth  lands  to  another  for  life  or 
in  tail,  with  remainder  to  a  third  perfon  in  tail  or  in  fee; 
and  he  who  hath  the  particular  eftate  dieth,  without  ilTue  in- 
heritable, and  a  (hanger  intrudes  upon  him  in  remainder, 
and  keeps  him  out  of  pofTeffion  (e).  In  this  cafe  the  remain- 
der-man fliall  have  his  writ  oi  formedon  in  the  remaindery 
wherein  the  whole  form  of  the  gift  is  ftated,  and  the  hap- 
pening of  the  event  upon  which  the  remainder  depended. 
This  writ  is  not  given  in  exprefs  words  by  the  flatute  de  do- 
nis :  but  is  founded  upon  the  equity  of  the  ftatute,  and  upon 
this  maxim  in  law,  that  if  any  one  hath  a  right  to  the  land, 
he  ought  alfo  to  have  an  aiftion  to  recover  it.  Afonnedon  in 
the  reverter  lieth,  where  there  is  a  gift  in  tail,  and  afterwards 
by  the  death  of  the  donee  or  his  heirs  without  iiTue  of  his  body 
the  reverfion  falls  in  upon  the  donor,  his  heirs,  or  affigns  ;  in 
iuch  cafe  the  reverfioner  {hall  have  this  writ  to  recover  the  lands, 
wherein  he  fhall  fuggeflthe  gift,  his  own  title  to  the  reverfion 
minutely  derived  from  the  donor,  and  the  failure  of  iflue  up- 
on which  his  reverfion  takes  place  (f  )•  This  lay  at  common 
law,  before  the  ^?X\iX.t  de  donis y  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  iffue, 
and  afterwards  died  without  any  (g).  The  time  of  limitation  in 
■A  formedon  by  ftatute  21  Jac.  I.  c.  16.  is  twenty  years;  within 


(c)  F.N.  B.  ijy,  ({)  iMd.  119.     8  Rep.  88. 

(d)  iwrf.  aii.iii.  (p)  Pinch.  L.a68. 
(0  m.  xn. 
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which  fpace  of  time  after  his  title  accrues,    the   demandant 
muft  biing  his  adion,  or  elfe  is  for  ever  barred. 

2.  In  the  fecond  cafe  ;  if  the  owners  of  a  particular  eftate, 
as  for  life,  in  dower,  by  the  curtefy,  or  in  fee-tail,  are  bar- 
red of  the  right  of  poflefllon  by  a  recovery  had  againft  them, 
through  their  default  or  non-appearance  in  a  polleflbry  ac- 
tion, they  were  abfolutely  without  any  remedy  at  the  com- 
iiion  law  ;  as  a  writ  of  right  does  not  lie  for  any  but  fuch  as 
claim  to  be  tenants  of  the  fee-fimple.  Therefore  the  ftatute 
Wertm.  2.  13  Edw.  I.  c.  4.  gives  a  new  writ  for  fuch  per- 
fons,  after  their  lands  have  been  fo  irecovered  againft  them  by 
default,  called  a  quod  ei  deforceat ;  which,  though  not  ftri£lly 
a  writ  of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it 
will  reftore  the  right  to  him  who  has  been  thus  unwarily 
deforced  by  his  own  default  (h).  But  in  cafe  the  recovery 
were  not  had  by  his  own  default,  but  upon  defence  in  the 
inferior  pofleflbry  aftion,  this  ftill  remains  final  with  re  gad 
to  thefe  particular  eftates,  as  at  the  common  law  :  and  hence 
it  is,  that  a  common  recovery  (on  a  writ  of  entry  in  the  poji) 
had,  not  by  default  of  the  tenant  himfelf,  but  (after  his  de- 
fence made,  and  voucher  of  a  third  perfon  to  warranty)  by 
default  of  fuch  vouchee,  is  now  the  ufual  bar  to  cut  off  an 
eftate-tail  (i). 

3,  4.  Thirdly,  in  cafe  the  right  of  poffelTion  be  barred 
by  a  recovery  upon  the  merits  in  a  poffelFory  a£lion,  or,  laft- 
]y,  by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple 
mzy  hzvez  mere  ivrit  of  right;  which  is  in  its  nature  the 
higheft  writ  in  the  law  (k),  and  lieth  only  of  an  eftare  in  fee- 
fimple,  and  not  for  him  who  hath  a  lefs  eftate.  This  writ 
lies  concurrently  with  all  other  real  adlions,  in  which  an  eftate 
of  fee-fimple  may  be  recovered  ;  and  it  alfo  lies  after  them, 
being  as  it  were  an  appeal  to  the  mere  right,  when  judg- 
ment hath  been  had  as  to  the  pofleflion  in  an  inferior  pof- 

(h)  F.  N.  B.  IJ5.  (k)  F.  N.  B.  i. 

(i)  See  book  II.  ch.  II. 
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feflbry  aftlon  (1).  But  though  a  writ  of  right  may  be  brought, 
where  the  demandant  is  entitled  to  the  pofleffion,  yet  it  rare- 
ly is  advifable  to  be  brought  in  fuch  cafes  ;  as  a  more  expedi- 
tious and  eafy  remedy  is  had,  without  meddling  with  the 
property,  by  proving  the  demandant's  own,  or  his  anceftor's, 
pofleffjon,  and  their  illegal  oufter,  in  one  of  the  pofleflbry 
adlions.  But  in  cafe  the  right  of  pofieflion  be  loft  by  length 
of  time,  or  by  judgment  againft  the  true  owner  in  one  of 
thefe  inferior  fuits,  there  is  no  other  choice  :  this  is  then  the 
only  remedy  that  can  be  had  ;  and  it  is  of  fo  forcible  a  nature, 
that  it  overcomes  all  obftacles,  and  clears  all  objections  that 
may  have  arifen  to  cloud  and  obfcure  the  title.  And,  after 
iffue  once  joined  in  a  writ  of  right,  the  judgment  is  abfolute- 
ly  final  J  fo  that  a  recovery  had  in  this  a£lion  may  be  pleaded 
in  bar  of  any  other  claim  or  demand  (m). 

The  pure,  proper,  or  mere  writ  of  right,  lies  only,  we 
have  faid,  to  recover  lands  in  fee-fimple,  unjuftly  withheld 
from  the  true  proprietor.  But  there  are  alfo  fome  other  writs 
which  are  faid  to  be  in  the  nature  of  a  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  moftly  (though  not  entirely) 
agree  with  the  writ  of  right ;  but  in  fome  of  them  the  fee-fim- 
ple is  not  demanded  j  and  in  others  not  land,  but  fome  incor- 
poreal hereditament.  Some  of  thefe  have  been  already  men- 
tioned, as  the  writ  of  right  of  dower^  of  formedon,  6'c.  and 
the  others  will  hereafter  be  taken  notice  of,  under  their  pro- 
per divifions.  Nor  is  the  mere  writ  of  right  alone,  or  al- 
ways, applicable  to  every  cafe  of  a  claim  of  lands  in  fee-fim- 
ple: for  if  the  lord's  tenant  in  fee-fimple  dies  without  heir, 
whereby  an  efcbeat  accrues,  the  lord  fhall  have  a  writ  of 
efcheat  (n),  which  is  in  the  nature  of  a  writ  of  right  (o).  And 
if  one  or  two  more  coparceners  deforces  the  other,  by 
ufurping  the  fole  pofieflion,  the  party  aggrieved  (hall  have  a 
writ  of  right  de  rationabili  parte  (p) :  which  may  be  grounded 

(1)  F.  N.  B.  I.  s.  (o)  Booth.  135. 

(m)  Ihid.  6.  Co.  Lite.  Ij8.  (p)  F.  N.  B.  p.  ' 

(n)  r.N.  B.  143. 
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on  the  feifin  of  the  ancc;ftor  at  any  time  during  his  life; 
whereas  in  a  niiper  ohiit  (which  is  a  pofleflbry  remedy)  (q),  he 
mud  be  feifed  at  the  time  of  his  death.  But,  waving  thefe 
and  other  minute  diftin£lions,  let  us  now  return  to  the  gene- 
ral writ  of  right. 

This  writ  ought  to  be  firft  brought  in  the  court-baron  (r) 
of  the  lord,  of  whom  the  lands  are  holden  ;  and  then  it  is 
open  or  patent :  but  if  he  holds  no  court,  or  hath  waved  his 
right,  rcmifit  curiam  fuam^  it  may  be  brought  in  the  king's 
courts  by  writ  oi  praecipe  originally  (s) ;  and  then  it  is  a  writ 
bf  right  <r/o/^  (t),  being  diredled  to  the  fheriff,  and  not  the 
lord  (u).  Alfo,  when  one  of  the  king's  immediate  tenants /'« 
capite  is  deforced,  his  writ  of  right  is  called  a  writ  o{  praecipe 
in  capite  (the  improper  ufe  of  which,  as  well  as  of  the  former 
praecipe,  quia  dominus  remifit  curiam,  fo  as  to  oufl  the  lord  of 
his  jurifdidlion,  is  reflrainedby  magna  carta)  (w),  and,  being 
directed  to  the  flieriff  and  originally  returnable  in  the  king's 
court,  is  alfo  a  writ  of  right  clo/e  (x).  There  is  likewife  a 
little  writ  of  right  clo/cy  fecundum  confuetudinem  manerii, 
which  lies  for  the  king's  tenants  in  antient  demefne  (y),  and 
others  of  a  fimilar  nature  (z),  to  try  the  right  of  their  lands 
and  tenements  in  the  court  of  the  lord  exclufively  (a).  But 
the  writ  of  right  patent  itfelf  may  alfo  at  any  time  be  remo- 
ved into  the  county  court,  by  writ  of  tolt  (b),  and  from  thence 
into  the  king's  courts,  by  writ  oi pone  (c)  or  recordari  facias, 
at  the  fuggeftion  of  either  party  that  there  is  a  delay  or  de- 
fe£l  of  juftice  (d). 

In  theprogrefs  ofthisaftion  (e),  the  demandant  mud  alledge 
fome  feifin  of  the  lands  and  tenements  in  himfelf,  or  elfe  in  fome 

(q)  See  pag.  iStJ.  (a)  Bra£lon,  1.  i.  c.  ir.  /.  4.  tr.  i.  c. 

(r)  Append.  No.  I.  feft.  1.  9.  &  tr.  3.  c.  13.  fcCt-  9.  OldTenur.  /. 

(s)  F.  N.  B.  I.  Finch.  L.  313,  tcnir  en  focage.  Old  N.  B.  /•  garde.  & 

(t)  Booth.  91.  /.  br'iefc  dc  redo  claus.     F.  N.  B.  n. 

(u)  Append.  No.  I.  feft.  4.  (b)  Append.  No.  I.  fee.  a. 

(w)  c.  24.  (c)  Ihid.  fe£l.  3. 

OOi'-N.  B.  s.  (d)  F.  N.  B.  3,  4. 

(y)  See  book  II.  ch.  6.  (e)  Append.  No.  I.  kCt.  j. 

(2)  Kitchen,  tit.  copyhold. 
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perfon  under  whom  he  claims,  and  then  derive  the  right  from 
the  perfon  fo  feifed  to  himfelf ;  to  which  the  tenant  may  an- 
fwer  by  denying  the  demandant's  right,  and  averring  that  he 
has  more  right  to  hold  the  lands  than  the  demandant  has   to 
demand  them  ;  which  puts  the  demandant  upon  the  proof  of 
his  title :  in  which  if  he  fails,  or  if  the  tenant  can  (hew  abet- 
ter, the  demandant  and  his  heirs   are  peipetually  barred  of 
their  claim  *,  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,   he  fliall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.     But  even  this  writ  of  righty 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any  di- 
ftance  of  time.     For  by   the   ancient  law  no  feifm  could  be 
alledged  by  the  demandant,  but  from  the  time  of  Henry  the 
firft(f);  by  the   ftatute  of  Merton,   20  Hen.  III.  c.  8.  from 
the  time  of  Henry  the  fecond^  by  the  ftatute  of  Weftm.  i. 
3  Edw.  I.  c.  39.  from  the  time  of  Richard  the  firft  ;  and  now, 
by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right  fhall 
be  within  fixty  years.     So  that  the  polTefiion  of  lands  in  fee- 
fimple  uninteruptedly,  for  threefcore  years,  is  at  prefent  a 
fufficient  title  againft  all  the  world  ;  and  cannot  be  impeach- 
ed by  any  dormant  claim  whatfoever. 

I  HAVE  now  gone  through  the  feveral  fpecies  of  injury  by 
oufter  or  difpoffeffion  of  the  freehold,  with  the  remedies  appli- 
cable to  each.  In  confidering  which  I  have  been  unavoidably 
led  to  touch  upon  much  obfolete  and  abftrufe  learning,  as  it  lies 
intermixed  with,  and  alone  can  explain  the  reafon  of,  thofe 
parts  of  the  law  which  are  now  more  generally  in  ufe.  For, 
•without  contemplating  the  whole  fabric  together,  it  is  impof- 
fjble  to  form  any  clear  idea  of  the  nieaning  and  connexion  of 
thofe  disjointed  parts,  which  ftill  form  a  confiderable  branch 
of  the  modern  law  ;  fueh  as  the  doftrine  of  entries  and  remit- 
ter, the  levying  of  fines,  and  the  fufFering  of  common  reco- 
veries. Neither  indeed  is  any  confiderable  part  of  that, 
which  I  have  felefted  in  this  chapter  from  among  the  vene- 
rable monuments  of  our  anceftors,  fo  abfolutely  antiquated 

(f)  Co.  Litt.  114. 

as 
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as  to  be  out  oi  force ^  though  they  are  certainly  out  of  ufe  : 
there  being,  it  mud;  be  owned,  but  a  very  few  inftances  for 
more  than  a  century  paft  of  profecuting  any  real  a£tion  for 
land  by  writ  of  -ejttry,  ajfife^  formcdony  writ  of  rights  or 
otherwife.  The  forms  are  indeed  preferved  in  the  praftice 
of  common  recoveries  :  but  they  are  forms,  and  nothing  elfe ; 
for  which  the  very  clerks  that  pafs  them  are  feldom  capable 
to  affign  the  reafon.  But  the  title  of  lands  is  now  ufually  tried 
upon  a6tion6  oi  ^jeffmefitf  or  trefpafs. 
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Chapter    the     eleventh. 

Of  dispossession,  or   OUSTER,  of  CHATTELS 

REAL. 


TJAVING  in  the  preceding  chapter  confidered  with  feme 
attention  the  feveral  fpecies  of  injury  by  difpoffeflion  or 
oufter  of  the  freehold,  together  with  the  regular  and  well- 
conne£led  fcheme  of  remedies  by  a6lions  real,  which  are  gi- 
ven to  the  fubje£l  by  the  common  law,  either  to  recover 
the  pofleflion  only,  or  elfe  to  recover  at  once  the  poffefTion, 
and  alfo  to  eflablifli  the  right  of  property  ;  the  method  which 
rl  there  marked  out  leads  me  next  to  confider  injuries  by  ou- 
fler,  or  difpoffeflion,  of  chattels  real  y  that  is  to  fay,  by 
amoving  the  poffeflion  of  the  tenant  either  from  an  eftate  by 
ftatute-merchant,  ftatute-ftaple,  or  elegit  j  or  from  an  eftate 
for  years. 

I.  Ouster,  or  amotion  of  poffeflion,  from  eflates  held  by 
either  ftatute  or  elegit^  is  only  liable  to  happen  by  a  fpecies  of 
diffeifin,  or  turning  out  of  the  legal  proprietor,  before  his  eftate 
is  determined  by  raifing  the  fum  for  which  it  is  given  him  in 
pledge.  And  for  fuch  oufter,  though  the  eftate  be  merely  a 
chattel  intereft,  the  owner  fliall  have  the  fame  remedy  as  for 
an  injury  to  a  freehold,  viz.  by  affife  of  novel  dijjeijin  (a). 
But  this  depends  upon  the  feveral  ftatutes>  which  create  thefe 

(a)  F.  N.  B.  178. 

refpe£tive 
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refpeftive  interefts(b),  and  which  exprefsly  provide  and  al- 
low this  remedy  in  cafe  of  difpofltfrion.  Upon  which  ac- 
count it  is  that  fir  Edward  Coke  obferves  (c),  that  thefe  te- 
nants are  fald  to  hold  their  eftates  ut  Uberum  tenementuniy  un- 
til their  debts  be  paid  :  becaufe  by  the  Itatutes  they  (hall  have 
an  affife,  as  tenant  of  the  freehold  fhall  have  ;  and  in  that  re- 
fpe£l  they  have  the  fimilitude  of  a  freehold  (d). 

II.  As  for  oufler,  or  amotion  of  poffcfnon,  from  an  eftate 
for  years ;  this  happens  only  by  a  like  kind  of  diflcifin,  ejefti- 
on,  or  tu)ning  out,  of  the  tenant  from  the  occupation  of  the 
land  during  the  continuance  of  his  term.  For  this  injury  the 
law  has  provided  him  with  two  remedies,  according  to  the  cir- 
cumftancesand  fituationof  the  wrongdoer:  the  writ  oieJcBione 
firmae ;  which  lies  againil  any  one,  the  leflbr,  reverfioner, 
remainder-man,  or  any  ftranger,  who  is  himfelf  the  wrong- 
doer and  has  committed  the  injury  complained  of:  and  the 
writ  of  quare  ejecit  infra  terminum  ;  which  lies  not  againft 
the  wrongdoer  or  eje£lor  himfelf,  but  his  feoffee  or  other 
perfon  claiming  under  him.  Thefe  are  mixed  adlions,  fome- 
what  between  real  and  perfonal;  for  therein  are  two  things 
recovered,  as  well  reflitution  of  the  term  of  years,  as  dama- 
ges for  the  oulter  of  wrong. 

I.  A  WRIT  then  of  e]  eUione  Jlrmae  ^  or  a£lion  of  trefpafs  in 
ejcElmenty  lieth,  where  lands  or  tenements  are  let  for  a  term 
of  years;  and  afterwards  the  leffor,  reverfioner,  remainder- 
man, or  any  ftranger,  doth  eje£l  or  ouft  the  leflee  of  his 
term(e).  In  this  cafe  he  fhall  have  this  writ  of  eje^liorii  to 
call  the  defendant  to  anfwer  for  entering  on  the  lands  fo  demi- 
fed  to  the  plaintiff  for  a  term  that  is  not  yet  expired,  and 
ejefting  him  (f).  And  by  this  writ  the  plaintiff  fhall  recover 
back  his  term,  or  the  remainder  of  it,  with  damages. 

(l))Stat.  Weftm.i.isEdw.  I  c.  i8.  (d)  See  book  IL  ch.  lo. 

Slat,  de  mercatoribits,  17  Edw.  III.  c.  (e)  F.  N.  B.  zxo. 

9-  (0  See  append.  No.  IT.  fe£l.  i. 

(c)  I  Infl.43. 
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Since  the  difufe  of  real  adlions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or  te- 
nements. It  may  not  therefore  be  improper  to  delineate, 
with  fome  degree  of  minutenefs,  its  hifiory,  the  manner  of 
its  proccfs,  and  the  principles  whereon  it  is  grounded. 

We  have  before  feen  (g),  that  the  writ  of  covenant,  for 
breach  of  the  contract  contained  in  the  leafe  for  years,  was 
antiently  the  only  fpecific  remedy  for  recovering  a^ainft  the 
lefTor  a  term  from  which  he  had  ejetled  his  lefl'ee,  together 
with  damages  for  the  oufter.  But  if  the  lelTee  was  eje£led  by 
a  ftranger,  claiming  under  a  title  fupcrior  (h)  to  that  of  the 
leffbr,  or  by  a  grantee  of  the  reverfion,  (who  might  at  any 
time  by  a  common  recovery  have  dellroyed  the  term)  (i), 
though  the  lefTee  might  ftill  maintain  an  aftion  of  covenant 
againfl:  the  leflbr,  for  non- performance  of  his  contraft  or 
kafe,  yet  he  could  not  by  any  means  recover  the  term  itfelf. 
If  the  oufter  was  committed  by  a  mere  ftranger,  without 
any  title  to  the  land,  the  lefTor  might  indeed  by  a  real  adion 
recover  pofTeflion  of  the  freehold,  but  the  leflee  had  no 
other  remedy  againft  the  ejeclor  but  in  damages,  by  a  writ 
9f  eje^lione  Jirmae^  for  the  trefpafs  committed  in  ejecting 
him  from  his  farm  (k).  But  afterwards,  when  the  courts 
of  equity  began  to  oblige  the  eje£lor  to  make  a  fpecific  reftitu- 
tion  of  the  land  to  the  party  immediately  injured,  the 
courts  of  law  alfo  adopted  the  fame  method  of  doing  com- 
plete juftice  ;  and,  in  the  profecution  of  a  writ  of  eje£t- 
Kierjt,  introduced  a  fpecies  of  remedy  not  warranted  by  the 
original  writ,  nor  prayed  by  the  declaration  (which  go  only  for 

(g)  See  pag.  ijo.  terme  :     quod    tola    curia  ccncejfit.     Et 

(h)  F.  N.  B.  145.  per  Belknap,  la  eomen  ley  eft,  loti   ho- 

(i)  See  book  II.  ch.  9.  •  me  ejl  otifte  de  Jon  terme  par  ejiranger, 

(k)  P.  6.   Ric-  II.  EjeBione   firmae  il    avera    ejcRione   firmae  vcrfris   rejly 

Tie'J}  que  tin  aFfion  de  trejpnfs  en  fan  na-  que   lay  oufte  ;  et  ftl  foil  oujle  par  Jon. 

Jure,    et  le  plaintiff   ne    recovera   Jon  lejjor,  hrtefe  de  covennnt  ;  et  fi  par  lef- 

terme    que  efl  a   venlr,  nieni  plus  que  jee   ou  grantee   de   reverfion,   brlefe  de 

fit  trefpafs  home  recovera  \dawages  pur  covenant  verfus  fon  lejfor,  et  ctuntera  e-. 

Irefpafs   nient    fait   mes   a  fefer ;    mes  fpecial  count,  &€.     (Fitz.  abr.  t.  ejeEf 

il  convient  a  fuer  par  nUkn  de  cove-  firm,  i- J     ^ 

fiant   al    comen    laiv    a    recoverer  fon 

damages 
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dama'^es  merely,  and  are  filent  as  to  any  reftitution)  viz.  a 
'judgment  to  recover  tlie  term,  and  a  writ  of  pofTeflTion  there- 
upon (1).  This  method  feemsto  have  been  fettled  as  early  as 
the  reign  of  Edward  IV  (m)  :  though  it  hath  been  faid  (n)  to 
have  flrfr  begun  under  Henry  VII.  becaufe  it  probably  was 
then  firft  applied  to  its  prefent  prmcip.il  ufe,  that  of  trying  the 
title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this  end 
is-efFefted,  we  muft  recolle£t  that  the  remedy  by  eje£lment 
is  in  its  original  an  a6lion  brought  by  one  who  hath  a  leafe  for 
years,  to  repair  the  injury  done  him  by  dirpofleffion.  In  or- 
der therefore  to  convert  it  into  a  method  of  trying  titles  to 
the  freehold,  it  is  firft  necefTary  that  the  claimant  do  take 
pofTefTion  of  the  lands,  to  empower  him  to  conftitute  a  leilee 
for  years,  that  may  be  capable  of  receiving  this  injury  of  dif- 
pofTefTion.  For  it  v^rould  be  an  offence,  called  in  our  law  main- 
tenance, (of  which  in  the  next  book)  to  convey  a  title  to  ano- 
ther, when  the  grantor  is  not  in  poflelTion  of  the  land  :  and 
indeed  it  was  doubted  at  firft,  whether  this  occafional  poiTefTion, 
taken  merely  for  the  purpofe  of  conveying  the  title,  ex- 
cufed  the  lefTor  from  the  legal  guilt  of  maintenance  (o). 
When  therefore  a  perfon,  who  hath  right  of  entry  into  lands, 
determines  to  acquire  that  poffefTion,  which  is  wrongfully 
withheld  by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a 
formal  entry  on  the  premifes;  and  being  fo  in  polTefTion  of  the 
foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for  years 
to  fome  third  perfon  or  lefTee  :  and,  having  thus  given  him 
entry,  leaves  him  in  pofTelTion  of  the  premifes.  This  lelTee 
is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who  had  the 
previous  polTefTion,  enters  thereon  afredi  and  oufts  him;  or  till 
fome  other  perfon  (either  by  accident  or  by  agreement  before- 
hand) comes  upon  the  land,  and  turns  him  out  or  ejeds  him. 

» 

(I)  See  append.  No.  II.  fee.  4.^^0/1?  et,  fi    mil  foit  arert,   dengues  tout    in 

f'"-  damages.     (Bro.   Jibr.    t.  quare  ejcdt 

(m)  7  Ed-w^  IV.  6.  Per  Fnirfax  ;  fi  infra  terminuni.  6.) 

home   port  ejeBione  firmae,  le'pluiiiliff  (n)F.  N.  B.  no. 

recovera  fon  ierme  qui  eft  arere,fmi;a  (o)  i  Ch.  Rep.  append.  3p. 
W/H?    in  quare  cjccit  infra  tcrmtnum ; 

For 
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For  this  injury  the  leflee  is  entitled  to  bis  a£lion  of  ejedmetit 
sgainft  the  tenant,  or  this  ca/ualeje6lorj  whichever  it  was  that 
©lifted  him,  to  recover  back  his  term  and  damages.  But  where 
this  a£lion  is  brought  againft  fuch  a  caufual  ejedor  as  is  before 
mentioned,  and  not  againft  the  very  tenant  in  pofrtfiion>  the 
court  will  not  fuffer  the  tenant  to  lofe  his  pofleffion  withqut 
amy  opportunity  to  defend  it.  Wherefore  it  is  a  ftaauing 
rule,  that  no  plantifF  fliall  proceed  in  eje6lment  to  recover 
lands  againft  a  cafual  cjedor,  without  notice  given  to  the 
tenant  in  pofleffion  (if  any  there  be)  and  making  him  adqfen- 
dant  if  he  pleafes.  And,  in  order  to  maintain  the  a£iion, 
the  plaintiff  muft,  in  cafe  of  any  defence,  make  out  four 
points  before  the  court ;  viz.  titky  leafe^  entry,  and  onjler. 
Firft,  he  muft  ftiew  a  good  title  in  his  leflbr,  which  brings 
the  matter  of  right  entirely  before  the  court  J  then,  that  the 
leffor,  being  feifed  by  virtue  of  fuch  title,  did  make  him  the 
hafe  for  the  preftnt  term  ;  thirdly,  that  he,  the  leflee  or  plain- 
tiff, did  enter  or  take  pofl'effion  in  confequence  of  fuch  leafe  ; 
and  then,  laftly,  that  the  defendant  oujied  or  eje£led  him. 
Whereupon  he  fhall,  in  confequence,  have  a  writ  of  poffejfwn^ 
vhich  the  flieriff  is  to  execute,  by  delivering  him  the  undi- 
feurbed  and  peaceable  pofleflfion  of  his  term. 

This  is  the  regular  method  of  bringing  an  aSion  of  ejetl- 
snent,  in  which  the  title  of  the  leflbr  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  fliew  the  injury 
done  to  the  lefliee  by  this  oufter.  This  method  muft  be  ftill 
continued  in  due  form  and  ftriclnefs,  fave  only  ae  to  the 
notice  to,  the  tenant,  whenever  the  pofl^eflion  is  vacant,  or 
there  is  no  aftual  occupant  of  the  premifes  ;  and  alfo  in  fome 
other  cafes.  But  as  much  trouble  and  formality  were  found 
to  attend  the  a£lual  making  of  the  leafe.^  entr)^,  and  oiijier^ 
a  new  and  more  eafy  method  of  trying  titles  by  writ  of  eject- 
ment, where  there  is  any  adual  tenant  or  occupier  of  the 
premifes  in  difpute,  was  invented  fomewhat  more  than  a  cen- 
tury ago,  by  the  lord  chief  juftice  Rolle,  who  then  fat  in  the 
court  of  zipper  bench ;  fo  called  during  the  exile  of  king  Charles 

the 
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the  fecond.  This  new  method  entirely  depends  upon  a  fti  ing 
of  legal  fi£Hons ;  no  aflual  leafe  is  made,  no  a6lual  entry  by 
the  plaintifT,  no  a£lual  oufler  b)  the  defendant;  but  all  arc 
merely  ideal,  for  the  fole  purpofe  of  trying  the  title.  To 
this  end,  in  the  proceedings  (p)  a  leafe  for  a  term  of  years  is 
dated  to  have  been  made,  by  him  who  claims  title,  to  the 
plaintiff  who  brings  the  aftion  ;  us  by  John  Rogers  to  R.i- 
chard  Smith  ;  which  plaintiff  ought  to  be  forae  real  perfon, 
and  )iot  merely  an  ideal  fi(ftitious  one  who  has  no  exiftence, 
as  is  frequently  though  unwarrantably  pradlifed  (q) :  it  is  alfo 
ftated,  that  Smith,  the  leffee,  entered ;  and  that  the  defendant 
William  Stiles,  who  is  called  the  cafual  ejedlor^  oufled  him  ; 
for  which  oufter  he  brings  this  aQion.     As  foon  as  this  ac- 

'  tibn  is  brought,  and  the  complaint  fully  ftated  in  the  declara- 
tion (r),  Stiles,  the  cafual  ejeclor,  or  defendant,  fends  a 
written  nocice  to  the  tenant  in  poffeffion  of  the  lands,  as 
George  Saunders,  informing  him  of  the  aclion  brought  by 
Richard  Smith,  and  tranfmitting  him  a  copy  of  the  declara- 

_  tipn  ;  withal  affuring  him,  that  he.  Stiles  the  defendant,  has 
no  title  at  all  to  the  premifes,  and  fhall  make  no  defence ; 
and  therefore  advifing  the  tenant  to  appear  in  court  and  defend 
his  own  title:  otherwife  he,,  the  cafual  ejedlor,  will  fuffer 
judgment  to  be  had  againft  him;  and  thereby  the  a£lual 
tenant  Saunders  will  inevitably  be  turned  out  of  poffeffion  (s). 
On  receipt  of  this  friendly  caution,  if  the  tenant  in  poffeffioa 
does  not  within  a  limited  time  apply  to  the  court  to  be  admit- 
ted a  defendant  in  the  ftead  of  Stiles,  he  is  fuppofed  to  have 
no  right  at  all ;  and,  upon  judgment  being  had  againft  Stiles 
the  cafual  eje£lor,  Saunders  the  real  tenant  will  be  turned  out 
of  poffefSon  by  the  fheriff. 

But,  if  the  tenant  in  poffeffion  applies  to  be  made  a  defen- 
dant, it  is  allowed  him  upon  this  condition;  that  he  enter  into 
a  rule  of  court  (t)  to  confefs,  at  the  trial  of  the  caufe,  threeof  the 
four  requifites  for  the  maintenanceof  the  plaintiff's  adion ;  viz. 

(p)  See  appendix.    No.  II.  fcft.  i,  j.         (s)  Jhid. 

(q)  6  Mod.  309.  (t)  Ibid.  icO..  3. 

(1)  Append.  No.  II.  fe£t.  ». 
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the  leafe  of  Rogers  the  leflbr,  the  entry  of  Smith  the  plaintiiF, 
atul  his  oiijler  by  Saunders  himfelf,   now  made  the  defendant 
inftead  of  Stiles  :    which  requifites,  as  they  are  wholly  fi£liti- 
ous,  fliould  the  defendant  put  the  plaintiff  to  prove,   he  muft 
of  courfe  be  nonfuited   for  want  of  evidence ;   but  by  fuch 
ftipulated  confcffion  of  leafey  entry,  and  oiiJler,   the  trial  will 
now  (land  upon  the  merits  of  the  titie  only.     This  done,  the 
declaration  is  altered  by  inferting  the  name  of  George  Saun- 
ders inftead  of  William  Stiles,  and  the  caufe  goes  down  to 
trial  under  the  name  of  Smith  (the  plaintiff)  on  the  demife  of  j 
Rogers,    (the  leffor)    againft  Saunders,   the  new  defendant. 
And  therein  the  leflbr  of  the  plaintiff  is  bound  to  make  out 
a  clear  title,  otherwife  his  fiftitious  lelfee  cannot  obtain  judg- 
ment to  have  pofleflion  of  the  land  for  the  term  fuppofed  to 
be  granted.     But,  if  the  leffor  makes  out  his  title  in  a  fatif- 
laftory  manner,  then  judgment  and  a  writ  of  poffeffion  fliall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  leffor.  Yet, 
to  prevent  fraudulent  recoveries  of  the  poffeffion,  by  collufion 
with  t\\t  tenant  of  the  land,  all  tenants  are  obliged  by  flatute 
II  Geo.  II.  c.  19.  on  pain  of  forfeiting  three  years  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  declara- 
tion in   ejeftment  :  and   any  landlord  may,  by  leave  of  the 
court,  be  made  a  co-defendant  to  the  aftion  ;  which  indeed 
he  had  a  right  to  demand,   long  before  the  provifion  of  this 
ilatute  (u):  in  like  manner  as   (previous  to    the    ftatute   of 
Weflm.   2.  c.   3.)   if  in   a   real   aftion   the  tenant  of  the^ 
freehold   made   default,   the  remainder-man  or  reverfioner 
had   a   right   to   come  in  and  defend  the   poffeffion ;  left, 
if  judgment  were  had  againft  the  tenant,   the  eftate  of  thofe 
behind  fhould  be  turned  to  a  naked  right  (w).     But  if  the 
new  defendant  fails  to  appear   at   the   trial,  and  to   confefs 
leafe,  entry,  and  oufter,    the    plaintiff  Smith    muft   indeed 
be  there  nonfuited,  for  want  of  proving  thofe  requifites  ;  but 
judgment  wjll  in  the  end  be  entered  againft  the  cafual  ejedpr 
Stiles:  for  the   condition  on  which    Saunders  was  admitted 
a  defendant   is  broken,   and   therefore  the  plaintiff  is  put 

(0)  7  Mod.  70.    Salk.  jj?.  (w)  Bradon,  I.  5.  c.  10.  fS.  i4- 
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again  in  the  fame  fituation  as  if  he  never  had  appeared  at 
all;  the  confequencc  of  which  (we  have  feen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  plaincif", 
and  the  (lierifF,  by  virtue  of  a  writ  for  that  purpoR-,  would 
have  turned  out  Saunders,  and  delivered  pofiefTion  to  Smith. 
The  fame  procefs  therefore  as  would  have  been  had,  provid- 
ed no  conditional  rule  had  been  ever  made,  muftnovvbe  pur- 
fued  as  foon  as  the  condition  is  broken.  But  execution  fhijl 
be  flayed,  if  any  landlord  after  the  default  of  his  tenant  ap- 
plies to  be  made  a  defendiint,  and  enters  into  the  ufuul  rule, 
to  confefs  leafe,  entry,  and  oufler  (x). 

The  damages  recovered  in  thefe  anions,  thougb  formerly 
their  only  intent,  as  now  ufually  (lince  the  title  has  been  con- 
fidered  as  the  principal  queftion)  very  fmail  and  inadequate; 
amounting  commonly  to  one  fhilling,  or  fome  other  trivial 
fum.  In  order  therefore  to  complete  the  remedy,  when  the 
poffeflion  has  been  long  detained  from  him  that  has  right,  aa 
adlion  of  trefpafs  alfo  lies,  after  a  recovery  in  eje£lment,  to 
recover  the  mefne  profits  which  the  tenant  in  pofTefTion  has 
wiongfully  received.  Which  action  may  be  brought  in  the 
name  of  either  the  nominal  plaintiff  in  the  ejeflment,  or  his 
lefTor,  againft  the  tenant  in  poflefTion  ;  whether  he  be  made 
party  to  the  ejedment,  or  fuffers  judgment  to  go  by  default  (yj. 

Such  is  the  modern  way^  of  obliquely  bringing  in  que- 
flion  the  title  to  lands  and  tenements,  in  order  to  try  it  in  this 
collateral  manner  ;  a  method  which  is  now  univerfally 
adopted  in  almofl  every  cafe.  It  is  founded  on  the  fame 
principle  as  the  antient  writs  of  afTife,  being  calculated  to  try 
the  mere />^;^ry  title  to  an  eftate  ;  and  hath  fucceeded  to 
thofe  real  adions,  as  being  infinitely  more  convenient  for  at- 
taining the  end  of  jufticej  becaufe,  the  form  of  the  proceed- 
ing being  entirely  fidlitious,  it  is  wholly  in  the  power  of  the 
court  to  dire£l  the  application  of  that  fidion,  fo  as  to  prevent 
fraud  and  chicane,  and  evifcerate  the  very  truth  of  the 
title.     The  writ  of  ejedment,  and  its  nominal  parties   (as 

(x)  Stat.  ir.  Geo.  H.  c.  19.  (y)  4  Burr.  (J68. 
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was  refolved  by  all  the  judges  (z)  are  "  judicially  to  be  con- 
*'  fidered  as  the  fiftitious  form  of  anaclion,  really  brought  by. 
"  the  lefTor  of  the  plaintifF  againll  the  tenant  in  poffeffion  : 
*<  invented,  under  the  controll  and  power  of  the  court,  for 
**  the  advancement  of  juflice  in  many  refpefts  ;  and  to  force 
*'  the  parties  to  go  to  trial  on  the  merits,  without  being  ia- 
"  tangled  in  the  nicety  of  pleadings  on  either  fide." 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try 
the  title  of  all  eflates;  for  on  thofe  things,  whereon  an  entry 
cannot  in  fa£t  be  made,  no  entry  fhall  be  fuppofed  by  any 
fiction  of  the  parties.  Therefore  an  eje£lment  will  not  lie  of 
an  advowfon,  a  rent,  a  common,  or  other  incorporeal  here- 
ditament (a) ;  except  for  tithes  in  the  hands  of  lay  appropria- 
tors,  by  the  exprefs  purview  of  ftatute  32  Hen.  VIII.  c.  7. 
which  doQiine  hath  fince  been  extended  by  analogy  to  tithes 
in  the  hands  of  the  clergy  (b);  nor  will  it  lie  in  fuch  cafes, 
where  the  entry  of  him  that  hath  right  is  taken  away  by  de- 
fcent,  difcontinuance,  twenty  years  difpofleffion,  or  otherwife. 

This  a£lion  of  ejectment  Is  however  rendered  a  veryeafy 
and  expeditious  remedy  to  landlords  whofe  tenants  are  in 
arrere,  by  ftatute  4  Geo.  II.  c.  28.  which  enaQs,  that  every 
landlord,  who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diftrefs  is  to  be  had,  may  fervea  declaration  in  ejeft- 
ment  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  fhall  be  valid,  without  any  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in 
fuch  eje^ment  (hall  be  final  and  conclufive,  both  in  law  and 
equity,  unlefs  the  rent  and  all  cofts  be  paid  or  tendered  with- 
in fix  calendar  months  afterwards. 

The:  writ  of  qiiare  ejecit  infra  terminum  lieth,  by  thean- 
tlent  law,  where  the  wrongdoer  or  eje6lor  is  not  himfelf  in  poflef- 

(z)  Mich.  3*  Geo.  II.     4  Eur.  668.         '(b)  Cro.  Car.  301.    a  Lord  Rayni. 
(a)  Brownl.    1*9.     Cio.  Car.  491.      vSp- 
Stra.  54. 
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fion  of  the  lands,  but  another  who  claims  under  bim.  As 
where  a  man  leafeth  lands  to  another  for  years,  and,  after, 
the  leflbr  or  reverfioner  entereth,  and  maketh  a  feoflVnent  ia 
fee,  or  for  life,  of  the  fame  lands  to  a  ftranger:  now  the  ifef- 
fee  cannot  bring  -4  writ  of  ejc^ione  firmae  or  ejeclmenta- 
gainft  the  feoffee  •,  becaufe  he  did  not  eje6l  him,  but  the  re- 
verfioner :  neither  can  he  have  any  fuch  a6:ion  to  recover  lu« 
term  againft  the  reverfioner,  who  did  ouft  him  ;  becaufe  he 
is  not  now  in  peffeflion.  And  upon  that  account  this  writ  was 
devifed,  upon  the  equity  of  the  ftatute  Weft.  2.  c.  24.  as  ia 
a  cafe  where  no  adequate  remedy  was  already  provided  (c). 
And  the  adlionis  brought  againft  the  feoffee  for  deforcing,  or 
keeping  out,  the  original  leffee  during  the  continuance  of  his 
term  :  and  herein,  as  in  the  ejedlment,  the  plaintiff  fhall  re- 
cover fo  much  of  the  term  as  remains,  and  alfo  damages  for 
that  portion  of  it,  whereof  he  has  been  unjuftly  deprived. 
But  fince  the  introduction  of  fifbitious  oufters,  whereby  the 
title  may  be  tried  againft  any  tenant  in  poffeflion  (by  what 
means  foever  he  acquired  it)  this  adion  is  fallen  into  difufc. 

(c)  F.  N.  B.  198. 
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Chapter   the   twelfth. 


Of    trespass. 


tN  the  two  preceding  chapters  we*  have  confiJered  fuch  in- 
■*■  juries  to  real  property,  as  confifted  in  an  oufter,  or  amo- 
tion of  the  pofTcffion.  Thofe  which  remain  to  be  difcufled, 
arc  fuch  as  may  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

The  fecond  fpecies  therefore  of  real  injuries,  or  wrongs 
that  affe£l  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  tre/pa/s.  Trefpafs,  in  its  largeft  and  moft  extenfive  fenfe, 
fignifies  any  tranfgrefllon  or  offence  againft  the  law  of  nature, 
of  fociety,  or  of  the  countryjn  which  we  live ;  whether  it 
relates  to  a  man's  perfon,  or  his  property.  Therefore  beating 
another  is  a  trefpafs;  for  which  (as  we  have  formerly  feen) 
an  a£lion  of  trefpafs  vi  et  ennis  in  affault  and  battery  will  lie  : 
taking  or  detaining  a  man's  goods  are  refpedtively  trefpaffes ; 
for  which  an  aftion  of  trefpafs  vi  et  armisi  or  on  the  cafe  in 
trover  and  converfion,  is  given  by  the  law;  fo  alfo  non-per- 
formance of  promifes  or  undertakings  is  a  trefpafs,  upon  which 
an  a£lion  of  trefpafs  on  the  cafe  in  ajfumpftt  is  grounded  ;  and 
in  general,  any  misfeafance,  or  a£l  of  one  man  whereby 
another  is  injurioully  treated  or  damnified,  is  a  tranfgreffion, 
or  trefpafs  in  its  largeft  fenfe;  for  which  we  have  already 
feen  (a),  that,  whenever  the  ad  itfelf  is  directly  and  imme- 

(a)  Seepage  lij. 
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diately  injurious  to  the  perfon  or  property  of  another,  and 
therefore  neccfl'arily  accompanied  with  fome  torce,  an  aclion 
of  trcfpafs  vi  et  annis  will  lie  ;  but,  if  the  injury  is  only  con- 
fcquential,  a  fpecial  a6lion  of  trefpafs  on  the  cafe  nxay  be 
brought. 

But  in  the  limited  and  confined  fenfe,  in  which  we  are  at 
prefent  to  confider  it,  it  fignilies  no  more  than  an  entry  on  an- 
other man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfiderable,  to  his  real  property. 
For  the  right  of  meitm  and  tuum,  or  property,  in  lands  being 
once  ellablilhed,  it  follows  as  a  neceflary  confequence,  that 
this  right  mufl:  be  exclufive  ;  that  is,  that  the  on'ner  may  re- 
tain to  himlelf  the  fole  ufe  and  occupation  of  his  foil  :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trefpafs  or  tranf- 
greffion.  The  Roman  laws  feem  to  have  made  a  dire£l  pro- 
hibition neceffary,  in  order  to  conftitute  this  injury  :  "  qtiialie' 
*'  niim  fundum  ingreditur,  potejl  a  domino ^  fi  is  praevideritj 
^^  prohiberi  ne  ingrediatur  [h)."  But  the  law  of  England, 
juftly  confidering  that  much  inconvenience  may  happen  to 
the  owner,  before  he  has  an  opportunity  to  forbid  the  entry, 
has  carried  the  point  much  farther,  and  has  treated  every 
entry  upon  another's  lands,  (unlefs  by  the  owner's  leave,  oK 
in  fome  very  particular  cafes)  as  an  injury  or  wrong,  forfatif- 
fa£tion  of  which  an  aftion  of  trefpafs  will  lie ;  but  determines 
the  quantum  of  that  fatisfaclion,  by  confidering  how  far  ths 
offence  was  wilful  or  inadvertent,  and  by  eflimating  the 
value  of  the  a£lual  damage  fuftained. 

Every  unwarrantable  entry  on  another's  foil  the  law 
entitles  a  trefpafs  by  breaking  his  clofe ;  the  words  of  thi» 
writ  of  trefpafs  commanding  the  defendant  to  fliew  caufe, 
quare  claufum  querentis  fregit.  For  every  man's  land  is 
in  the  eye  of  the  law  inclofed  and  fet  apart  from  his 
neighbour's  :  and  that  either  by  a  vifible  and  material  fence, 
5S  one  field  is  divided  from  another  by  a  hedge;  or,  by 
an  ideal  invifible  boundary,   exifting  only  in  the  contem- 

(b)Inft.  J.  i.ii. 
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plation  of  law,  as  when  one  man's  land  adjoins  to  another's 
in  the  fame  field.  And  every  fuch  entry  or  breach  of  a 
man's  clofe  carries  neceflarily  along  with  it  fome  damage  or 
other :  for,  if  no  other  fpecial  lofs  can  be  affigned,  yet  ftill 
the  words  of  the  writ  itfelf  fpecify  one  general  damage,  viz. 
the  treading  down  and  bruifing  his  herbage  (c). 

One  muft  have  a  properry  (either  abfolute  or  temporary) 
in  the  foil,  and  a£lual  polVeihon  by  entry,  to  be  able  to  main* 
tain  an  action  of  trefpafs  :  or  at  lead,  it  is  requifite  that  the 
party  have  a  leafe  and  poffeffion  of  the  vefture  and  herbage 
of  the.  land  (d).  Thus  if  a  meadow  be  divided  annually 
among  the  parifhloners  by  lot ',  then,  after  each  perfon's 
feveral  portion  is  allotted,  they  may  be  refpe£lively  capable 
of  maintaining  an  adlion  for  the  breach  of  their  feveral  clofes 
(e) ;  for  they  have  an  exclulive  intereft  and  freehold  therein 
for  the  time.  But  before  entry  and  adiual  pofleflion,  one 
cannot;  maintain  an  a£lion  of  trefpafs,  though  he  hath  the 
freehold  in  law  (f).  And  therefore  an  heir  before  entry  can- 
not have  this  a£lion  againft  an  abator ;  though  a  difleifee 
might  have  it  againft  a  difleifor,  for  the  injury  done  by  the 
diffeifin  itfelf,  at  which  time  the  plaintiff  was  feifed  of  the 
land :  but  he  cannot  have  it  for  any  a£l  done  after  the  difleifin, 
until  he  hath  gained  pofleflion  by  re-entry,  and  then  he  may 
well  maintain  it  for  the  intermediate  damage  done  -,  for  after 
his  re-entry,  the  law,  by  a  kind  of  jus  pojiliminiiy  fuppofes 
the  freehold  to  have  all  along  continued  in  him  (g).  Neither, 
by  the  common  law,  in  cafe  of  an  intrufion  or  deforcement, 
could  the  party  kept  out  of  pofleflion  fue  the  wrongdoer  by 
a  mode  of  redrefs,  which  was  calculated  merely  for  injuries 
committed  againll  the  land  while  in  the  pojjefp.on  of  the 
owner.  But  by  the  ftatute  6  Ann.  c.  i8.  if  a  guardian 
or  truflee  for  any  infant,  a  huiband  feifed  jure  uxoris, 
or  a  perfon  having  any  eftate  or  intereft  determinable  upon 
a  life  or  lives,  fliall,  after  the   determination  of  their   re»- 

(c)  F.  N.  B.  87,  88.  (0  a  Roll,  Abr.  553. 

(d)  Dyer.  zSj.     z  Roll.  Abr  S49«       (g)  H  Rep-  S- 
{c)  Ci'o.  £iiz.  4ii. 
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fpedlive  interefts,   hold  over  and  continue  in   poflefTion  of 
the  lands  or  tenements,  they  are  now  adjudged  to  be  trefpaf- 
fors;  and  the  rcverfioner  or  remainder-man  may   once    in 
every  year,  by  motion  to  the  court  of  chancery,   procure  the 
cejluy  que  vie  \.Q  be  produced  by  the  tenant  of  the  land,  or  may- 
enter  thereon  in  cafe  of  his  refufiU  or  wilful  negle£t.     And, 
by  the  ftatutes  of  4  Geo.  II.  c.  28.  and  11  Geo.  II.  c.  19.  in 
cafe  after  the  determination  of  any  term  of  life,  lives,  of 
years,  any  perfon  {hall  wilfully  hold  over  the  fame,  the  leflbr 
is  entitled  to  recover  by  a6lion  of  debt,   either  a  rent  of  dou- 
ble the  annual  value  of  the  premifes,  in  cafe  he  himfelt  hath 
demanded  and  given  notice^in  writing  to  deliver  the  pofTef- 
fion  ;  or  elfe  double  the  ufual  rent,   in  cafe  the  notice  o£ 
quitting  proceeds  from  any  tennant  having  power  to  determine 
his  leafe,  and  he  afterwards  negledts  to  carry  it  intp  due  exe* 
cution. 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but  that 
of  his  cattle  alfo  :  for  if  by  his  negligent  keeping  they  ftray 
upon  the  land  of  another  (and  much  more  if  he  permits,  or 
drives  them  on)  and  they  there  trade  down  his  neighbour's 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  muft  anfwer  in  damages.     And  the  law- 
gives  the  party  injured  a  double  remedy  in  this  cafe  ;   by 
permitting  him  to  diftrein  the  cattle  thus  damage-feafant^  or 
doing  damage,  till  the  owner  fhall  make  him  fatisfa£lion}  or 
elfe  by  leaving  him  to  the  common  remedy  inforo  contentiofo^ 
by  action.     And  the^a£tion  that  lies  in  either  of  thefe  cafesj 
of  trefpafs  committed  upon  another's  land  either  by  a  man* 
himfelf,  or  liis  cattle,  is  the  action  of  trefpafs  vi  et  armis  j 
whereby  a  man  is  called  upon  to  anfwer,  quare  vi  et  armis 
clau/um  ipjius  A.  apudB.fregety  et  blada  ipfius  A.  ad  valentiam 
centum folidorum  ibidem  nuper  crefcentia  cum  quibufdam  averiis 
ilepajiusfuity  conculcavit,  et  confumpjity  i;c  (h)  :  for  the  law 
always  couples  the  idea  of  force  with  that  of  intrufion  upon 
the  property  of  another.     And  herein,  if  any  unwarrant- 

(h)  Regiftr.  94. 
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able  acl  of  the  defendant  or  his  beafts  in  coming  upon  the 
land  be  proved,  it  is  an  acl  of  trefpafs  for  which  the  plaintiflF 
mud  recover  feme  d.iaiages  j  fuch  however  as  the  jury  fliall 
think  proper  to  aflefs. 

In  trefpafies  of  a  permanent  nature,  where  the  injury  is 
continually  renewed,  (as  by  fpoiling  or  confuming  the  herb- 
age with  the  defendant's  cattle)  the  declaration  may  alledge 
the  injury  to  have  been  committed  by  contwuatioii  from  one 
given  day  to  another,  (v/hich  is  called  laying  the  adlion  with 
a  continuj.ndo )  and  the  plaintiff  fiiall  not  be  compelled  to  bring 
ftparate  actions  for  every  day's  feparate  offence  (i).  But 
where  the  trefpafs  is  by  one  or  feveral  acls,  each  of  which 
terminates  in  itfelf,  and  being  once  done  cannot  be  done  again, 
it  cannot  be  laid  with  a  continiiando ;  yet  if  there  be  repeated 
a£ls  of  trefpafs  committed,  (as  cutting  down  a  certain  num- 
ber of  trees)  they  ma^y  be  laid  to  be  done,  not  continually, 
but  at  divers  days  and  times  within  a  given  period  (k). 

In  fome  cafes  trefpafs  is  juftifiable;  or,  rather,  entry  on 
another's  land  or  houfe  (hall  not  in  thofe  cafes  be  accounted 
trefpafs  :  as  if  a  man  comes  there  to  demand  or  pay  money, 
there  payable  •,  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law.  Alfo  a  man  may  juflify  entering  into  an  inn  or 
public  houfe,  without  the  leave  of  the  owner  firft  fpecially 
afked  *,  becaufe,  when  a  man  profefl'es  the  keeping  of  fuch 
inn  or  public  houfe,  he  thereby  gives  a  general  licence 
to  any  perfon  to  enter  his  doors.  So  a  landlord  may  jufti- 
fy  entering  to  diftrein  for  rent;  a  commoner  to  attend  his 
cattle,  commoning  on  another's  land  ;  and  a  reverfioner,  to 
fee  if  any  wafte  be  committed  on  the  eflate  ;  for  the  appa- 
rent neceffity  of  the  thing  (1).  Alfo  it  hath  been  faid,  that 
by  the  common  law  and  cuftom  of  England  the  poor  are  al- 
lowed to  enter  and  glean  upon  another's  ground  after  the  hat- 

(i)  X  Roll.  Abr.  54 j.     Lord  Raym.     7  Mod.  iji. 
440.  (1)  8  Rep.  14.5. 

(k)Salk.  633,  <J39. Lord  Ravm,  8x3. 
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veft,  witiiout  being  guilty  of  trcfpafs  (m) :  which  humane 
provifion  feems  borrowed  from  the  mofuical  law  (n).  In  like 
manner  the  common  law  warrants  the  hunting  of  ravenous 
beads  of  prey,  as  baJjjers  and  foxTs,  in  another  man's  land ; 
becaufe  the  deftroying  fuch  creatures  is  profitable  to  the  public 
(o).  But  in  cafes  where  a  man  miftlemeans  himfclf,  or  makes 
an  ill  ufe  of  the  authority  with  which  the  law  entrufls  him, 
he  fliall  be  accounted  a  trefpaiFer  ab  initio  (p) ;  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonable  time,  but 
tarries  there  all  night  contraiy  to  the  inclination  of  the  own- 
er ;  this  wrongful  aft  fliall  aftefl  and  have  relation  back 
even  to  his  firfl:  entry,  and  make  the  whole  a  trefpafs  (q).  But 
a  bare  non-fcafance,  as  not  paying  for  the  wine  he  calls  for, 
will  not  make  him  a  trefpafTer ;  for  this  is  only  a  breach  of 
contratl,  for  which  the  taverner  fhall  have  an  a£l:ion  of  debt 
or  ajfunipfit  againfl  him  (r).  So  if  a  landlord  diftreined  for 
rent,  and  wilfully  killed  the  diftrefs,  this  by  the  common 
law  made  him  a  trefpafler  ah  initio  (s)  :  and  fo  indeed  would 
any  other  irregularity  have  done,  till  the  llatute  1 1  Geo.  II. 
c.  19.  which  enadls,  that  no  fubfequent  irregularity  of  the 
landlord  (liall  make  his  firfl  entry  a  trefpafs ;  but  the  party 
injured  Ihall  have  a  fpecial  aciion  on  the  cafe  for  the  real 
fpecific  injury  fuftained,  unlefs  tender  of  amends  hath  been 
made.  But  ftill,  if  a  reverfioner,  who  enters  on  pretence 
of  feeing  wade,  breaks  the  houfe,  or  flays  there  all  night : 
or  if  the  commoner  who  comes  to  tend  his  cattle,  cuts 
down  a  tree  ;  in  thefe  and  fimilar  cafes  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as 
the  atl  which  demonftrates  fuch  his  purpofe  is  a  trefpafs, 
he  {hall  be  efteemed  a  trefpafler  ab  initio  (t).  So  alfo  in  the 
cafe  of  hunting  the  fox  or  the  badger,  a  man  cannot  juftify 
breaking  the  foil,  and  digging  him  out  of  the  earth :  for  though 

(m)  Gilb.  Ev.  153.   Trials /^r  ^axs.  (p)  Fhich.  L.  47.     Cio.  Jac.  148. 

cli.  ij.  pag.  438.  (q)  i  Poll.  Abr.  5(^1. 

(n)  Levit.  c  19.  v.  9.  Si  C.J3.  Y.  21.  (rj  8  Rep.  147. 

JDcut.  c.  24.  V.  ly.  <hc.  ~  (s)  Fincli.  L,  47. 

[p)  Cro.  Jac,  3ii.  (t)  3  Bep.  144. 
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the  law  warrants  the  hunting  of  fuch  noxious  animals  for  the 
public  good,  yet  it  is  held(u)  that  fuch  things  muil  be  done 
in  an  ordinary  and  ufual  manner  ;  therefore,  as  there  is  an 
ordinary  courfe  to  kill  them,  viz.  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful. 

A  MAN  may  alfo  juftify  in  an  a£lion  of  trefpafs,  on  ac- 
count of  the  freehold  and  right  of  entry  being  in  himfelf ; 
and  this  defence  brings  the  title  of  the  ellate  in  queftion.  This 
is  therefore  one  of  the  ways  devifed,  fince  the  difufe  of  real 
actions,  to  try  the  property  of  eftates  j  though  it  is  not  fo 
ufual  as  that  by  ejeftment,  becaufc  that,  being  now  a  mixed 
aftion,  not  only  gives  damages  for  the  eje£lion,  but  alfo  pof- 
feflion  of  the  land  :  whereas  in  trefpafs,  which  is  merely  a 
perfonal  fuit,  the  right  can  be  only  afcertained,  but  no  pof- 
feffion  delivered ;  nothing  being  recovered  but  damages  for 
the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  afllons  of  trefpafs, 
as  well  as  other  perfonal  actions,  it  is  (inter  alia)  ena£ted  by 
ftatutes  43  Eliz.  c.  6.  and  22  and  23  Car.  II.  c.  9.  §  136. 
thatwher€  the  jury,  who  try  an  aftion  of  trefpafs,  give  left 
damages  than  forty  fhillings,  the  plaintiff  fhall  be  allowed 
no  more  cods  than  damages  ;  unlefs  the  judge  fliall  certify 
under  his  hand  that  the  freehold  or  title  of  the  l^nd  came 
chiefly  in  queflion.  But  this  rule  now  admits  of  two  excep- 
tions more,  which  have  been  made  by  fubfequent  ftatutes. 
One  is  by  ftatute  8  &  9  W.  III.  c.  11.  which  ena£ls,  that 
in  all  aftions  of  trefpafs,  wherein  it  lliall  appear  that  the 
trefpafs  was  wilful  and  malicious,  and  it  be  fo  certified  by 
the  judge,  the  plaintiff  fhall  recover  full  cofls.  Every  tref- 
pafs is  wilfuly  where  the  defendant  has  notice,  and  is  efpeci- 
ally  forewarned  not  to  come  on  the  land  ;  as  every  trefpafs  is 
malicious,  though  the  damage  may  not  amount  to  forty  fliil- 
Ijngs,  where  the  intent  of  the  defendant  plainly  appears  to  be  to 

(u)Cro.  Jaf.  311. 
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harrafs  and  diftrefs  the  plaintiff.  The  other  exception  is  by 
flatute  4  &  5  W.  &  M.  c.  23.  which  gives  full  colls  againil 
any  inferior  tradefman,  apprentice,  or  other  dilTolute  perfon, 
who  is  convicted  of  a  trefpafs,  in  hawking,  hi^nting,  fiftiing, 
or  fowling  upon  another's  land.  Upon  this  ftatute  it  has  been 
adjudged,  that  if  a  perfon  be  an  inferior  tradefman,  as  a 
clothier  for  inftance,  it  matters  not  what  qualification  he  may 
have  in  point  of  eftate  ;  but,  if  he  be  guilty  of  fuch  tref- 
pafs, he  ihall  be  liable  to  pay  full  colls  (w). 

Xw)  Lord  Raym.  149. 
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Chapter    the     thirteenth. 


Of   NUSANCE. 


A  THIRD  fpecles  of  real  injuries  to  a  man's  lands  and 
tenements,  is  by  nufance.  Nufance,  nocumentum,  or 
annoyance,  fignifies  any  thing  that  worketh  hurt,  inconveni- 
ence, or  damage.  And  nufances  are  of  two  kinds ;  public  or 
common  nufances,  which  afFeft  the  public,  and  are  an  annoy- 
ance to  all  thfc  king's  fubje£ls ;  for  which  reafon  we  mufl  refer 
them  to  the  clafs  of  public  wrongs,  or  crimes  and  mifdemefn- 
ors  :  and  private  nufances;  which  are  the  obje£bs  of  our 
prefent  confideration,  and  may  be  defined,  any  thing  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredi- 
taments of  another  (a).  We  will  therefore,  firft,  mark  out 
the  feveral  kinds  of  nufances,  and  then  their  refpedive  reme- 
dies. 

I.  In  difcuffing  the  feveral  kinds  of  nufances,  we  will  con- 
£der,  firft,  fuch  nufances  as  may  affeft  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as  are 
incorporeal. 

I.  First,  as  to  cor/>or(?a/ inheritances.  If  a  man  builds  a 
houfe  fo  clofe  to  mine  that  bis  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nufance,  for 
which  an  adion  will  lie  (b).  Likewife  to  ere£l  a  houfe  or  other 
building  fo  near  to  mine,  that  it  ftops  up  my  antient  lights  and 

(a)  Finch.  L.  188,  (b)  F.  N.  B.  184, 

windows. 
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windows,  is  a  nufance  of  a  fimilar  nature  (c).  Eiit  in  this 
latter  cafe  it  is  neceffary  that  the  windows  be  ancient,  that  is, 
have  fubfifled  there  time  out  of  mind  ;  otherwife  there  is  no 
injury  done.  For  he  hath  as  much  right  to  build  a  new  edi- 
fice upon  his  ground,  as  I  have  upon  inine  ;  fince  every  man 
may  do  what  he  pleafes  upon  the  upright  or  perpendicula|^of 
I  fcis  own  foil ;  and  it  was  my  folly  to  build  fo  near  another's 
ground  (d).  Alfo,  if  a  perfon  keeps  his  hogs,  or  other  noi- 
fome  animals,  fo  near  the  houfe  of  another,  that  the  flench 
of  them  incommodes  him  and  makes  the  air  unwholfome, 
this  is  an  injurious  nufance,  as  it  tends  to  deprive  him  of  the 
ufe  and  benefit  of  his  houfe  (e).  A  like  injury  is,  if  one's 
neighbour  fets  up  and  exercifes  any  ofFenfive  trade ;  as  a  tan- 
ner's, a  tallowchandler's,  or  the  like:  for  though  thefe  are 
lawful  and  necefTary  trades,  yet  they  fhould  be  exercifed  ii^ 
remote  places;  for  the  rule  is,  "7?c  uteretuo,  tit  alieniim  non 
*^  laedas :''  this  therefore  is  an  a£Honable  nufance  (f).  So 
-that  the  nufances  which  afFe£l  a  man's  dwelling  may  be  re- 
duced to  thefe  three:  i.  Overhanging  it;  which  is  alfo  a 
fpecies  of  trefpafs.,  for  ciijus  eft  fohim  ejus  cji  ufqiie  ad  coelum  ; 
2.  Stopping  antient  lights  ;  and,  3.  Corrupting  the  air  with 
noifome  fmells  :  for  light  and  air  are  two  indifpenfible  requi- 
fites  to  every  dwelling.  But  depriving  one  of  a  mere  mat- 
ter of  pleafurc,  as  of  a  fine  profpeft,  by  building  a  wall,  or 
the  like  ;  this,  as  it  abridges  nothing  really  convenient  or 
neceflary,  is  no  injury  to  the  fufferer,  and  is  therefore  not  ^n 
a£tionabIe  nufance  ^g). 

As  to  nufances  to  one's  lajids  :  if  oneeretlsafmeltincr-houfe 
for  lead  fo  near  the  land  of  another,  that  the  vapor  and  fmokc 
kills  his  corn  and  grafs,  and  damages  his  cattle  therein,  this  is 
feeldtobeanufance  (h).  And  by  confequence  it  follows,  that  If 
one  does  any  other  a£l,  in  itfelf  lawful,  which  yet  being  done  in 
that  place  neceflarily  tends  to  the  damage  of  another's  property, 
it  is  a  nufance  :  for  it  is  incumbent  on  him  to  find  fome  other 

(c)  9  Rep.  s«.  (f)  Cro.  Car.  510. 

(d)  Cro  Elu.  1 18.    Salk.  455.  (g)  9  Rep.  58. 

(e)  9  Rep.  s8.  (h)  I  Roll.  Abr.  89. 
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place  to  do  that  aft,  where  it  will  be  lefs  offenfive.  So  alfo, 
if  my  neighbour  ought  to  fcour'  a  ditch,  and  docs  not,  where- 
by my  land  is  over-flowed,  this  is  an  a£lionabIe  nufanct  (i). 

With  regard  to  other  corporeal  hereditaments  :  it  is  a  nu- 
fance  to  ftop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  mill  (k)  ;  to  corrup:  or  polfon  a  warer-courfe,  by 
eredling  a  dye-houle  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
tipper  part  of  the  ftream  (1) ;  or  in  fliort  to  do  any  a£t  there- 
in, that  in  its  confequences  muft  necefiarily  tend  to  the  pre*- 
judice  of  one's  neighbour.  So  ciofely  does  the  law  of  Eng- 
land enforce  that  excellent  rule  of  gofpel-moraliry,  of"  do- 
*'  ing  to  others,  as  we  would  they  fhould  do  unto  ourfelves." 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itfelf 
with  the  fame  equity.  If  I  have  a  way,  annexed  to  my 
cftate,  acrofs  another's  land,  and  he  obftrufts  me  in  the  ufe 
of  it,  either  by  totally  ilopping  it,  or  putting  logs  acrofs  it, 
or  ploughing  over  it,  it  is  a  nulance  :  for  in  the  firft  caf?  I 
cannot  enjoy  my  right  at  all,  and  in  the  latter  I  cannot  en- 
joy it  fo  commodioully  as  I  ought  (m).  Alfo,  if  I  am  cn- 
t*itled  to  hold  a  fair  or  market,  and  another  perfon  fets  up  a 
fair  or  market  fo  near  mine  that  it  does  me  a  prejudice,  it  is 
a  nufance  to  the  freehold  which  I  have  in  my  market  or  fair 
(n).  But  in  order  to  make  this  out  to  be  an  ufance,  it  is  necef- 
fary,  i.  That  my  market  or  fair  be  the  elder,  otherwife  the 
nufance  lies  at  my  own  door.  2.  That  tke  market  be  erect- 
ed within  the  third  part  of  twenty  miles  from  mine.  For 
fir  Matthew  Hale  (0)  conftrues  the  dietUy  or  reafonable  day's . 
journey,  mentioned  by  Braxton  (p),  to  be  twenty  miles  :  as 
indeed  it  is  ufually  underftood  not  only  in  our  own  law  (q), 
but  alfo  in  the  civil  (r),  for  which  we  probably  borrowed 
it.     So  that  if  the  new  market  be  not  within  feven  miles  of 

(i)  Haleon  F.  N.  B.  417.  (o)  Hale  on  F.  N.  B.  134. 

To'-^(^)  ^-  N-  B.  184.  (p)  1.  3-  c.  iS. 

(1)  9  Rep.  59.  z  Roll.  Abr.  141.  (q)  z  Inft.  3(57. 

(m)  F,  N,  B.  18  J.  a  Roll.  Abr.  140.  (r)  Ff.  ».  11.  i. 
(n)  F.  N.  B.  1S4.  %  Rail.  Abr.  140. 
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the  old  one  it  Is  no  nufance  ;  for  it  is  held  reafonablc,  that 
every  man  (hould  have  a  market  v<rlthin  one  third  of  a  day's 
journey  from  his  ov/n  home;  that,  the  day  being  divided  in- 
to three  parts,  he  may  fpend  one  part  in  going,  another  in 

i  returning,  and  the  third  in  tranfafting  his  neceflary  bufincfs 
there.  If  fuch  market  or  fair  be  on  the  fame  day  with  mine, 
it  is  prima  facie  a  nufance  to  mine,  and  there  needs  no  proof 
of  it,  but  the  law  will  intend  it  to  be  fo  :  but  if  it  be  on  any 

^other  day,  it  may  be  a  nufance  ;  though  whether  it  is  fo  or 
not,  cannot  be  intended  or  prefumed,  but  I  muft  make  proof 
of  it  to  the  jury.  If  a  ferry  is  erected  on  a  river,  fo  near  ano- 
ther antient  ferry  as  to  draw  away  its  cuflom,  it  is  a  nufance 
to  the  owner  of  the  old  one.  For  where  there  is  a  ferry  by 
prefcription,  the  owner  is  bound  to  keep  it  always  in  repair 
and  readinefs,  for  the  eafe  of  all  the  king's  fubje6ls  ;  other- 
wife  he  may  be  g:  ievoufly  amerced  (s)  :  it  would  be  therefore 
extremely  hard,  if  a  new  ferry  were  fuffered  to  (hare  his 
profits,  which  does  not  alfo  fhare  his  burthen.  But,  where 
the  reafon  ceafes,  the  law  alfo  ceafes  with  it ;  therefore  it  is 
no  nufance  to  ere6t  a  mill  fo  near  mine,  as  to  draw  away 
the  cuftom,  unlefs  the  miller  alfo  intercepts  the  water.  Nei- 
ther is  it  a  nufance  to  fetup  any  trade,  or  a  fchool,  in  neigh- 
bourhood or  rivalfliip  with  another :  for  by  fuch  emulation 
the  public  are  like  to  be  gainers :  and,  if  the  new  mill  or 
fchool  occafion  a  damage  to  the  old  one,  it  is  damnum  abfque 
injuria  (t). 

11.  Let  us  next  attend  to  the  remedies,  which  the  law  has 
given  for  this  injury  of  nufance.  And  here  I  muft  premife  that 
the  law  gives  no  private  remedy  for  any  thing  but  a  private 
wrong.  Therefore  no  aElion  lies  for  a  public  or  common  nu- 
fance, but  an  indi5lme7it  only :  becaufe  the  damage  being  com- 
mon to  all  the  king's  fubje£ts,  no  one  can  aflign  his  particular 
proportion  of  it ;  or,  if  he  could,  it  would  be  extremely  hard, 
jifeveryfubje£l  in  the  kingdom  were  allowed  toharrafs  the  of- 
fender with  feparate  ai^ions.  For  this  reafon,  no  perfon,  natural 


fs)  J  Roll.  Abr.  140.  (t)  Hale  on  F.  N.  B.  184. 
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or  corporate,  can  have  an  aftion  for  a  public  nufance,  or  pu- 
mili  it ;  but  only  the  king  in  his  public  capacity  of  fupremc 
governor,  and  pater-familias  of  the  kingdom  (u).  Yet  this 
rule  admits  of  one  exception  ;  where  a  private  perfon  fuflers 
fome  extraordinary  damage,  beyond  the  reft  of  the  king's 
fubje£ls,  by  a  public  nufance:  in  which  cafe  he  fhall  have 
a  private  fatisfadlion  by  a£lion.  As  if,  by  means  of  a  ditch 
dug  acrofs  a  public  way,  which  is  a  common  nufance,  a  man 
or  his  horfe  fuffer  any  injury  by  falling  therein  ;  there,  for 
this  particular  damage,  which  is  not  common  to  others,  the 
party  fhall  have  bis  attion  (w).  Alfo  if  a  man  hath  abated, 
or  removed,  a  nufance  which  offended  him  (as  we  may  re- 
member it  was  ftated,  in  the  firft  chapter  of  this  book,  that 
the  party  injured  hath  a  right  to  do)  in  this  cafe  he  is  entitled 
to  no  action  (x).  For  he  had  choice  of  two  remedies ;  ei- 
ther without  fuit,  by  abating  it  hlmfelf,  by  his  own  mere  adl 
and  authority  ;  or  by  fuit,  in  which  he  may  both  recover  da- 
mages, and  remove  it  by  the  aid  of  the  law;  but,  having 
made  his  ele£lIon  of  one  remedy,  he  is  totally  precluded  from 
the  other. 

The  remedies  by  fulr,  are,  i.  By  aftion  on  the  cafe  {qx 
damages  ;  in  which  the  party  injured  fhall  only  recover  a 
fatisfaction  for  the  Injury  fuftained  ;  but  cannot  thereby  re- 
move the  nufance.  Indeed  every  continuance  of  a  nufance 
is  held  to  be  afrefh  one  (y) ;  and  therefore  a  frefh  a6lion  will 
lie,  and  very  exemplary  damages  will  probably  be  given, 
if,  after  one  verdi£l  againft  him,  the  defendant  has  the  har- 
dinefs  to  continue  it.  Yet  the  founders  of  the  law  of  England 
did  not  rely  upon  probabilities  merely,  in  order  to  give  relief 
to  the  injured.  They  have  therefore  provided  two  other 
a£lions  ;  the  ajjife  ofniifancey  and  the  writ  of  qiicd  permittat 
frojlernere  :  which  not  only  give  the  plaintiff  fatisfaftlon  for 
his  injury  part, .  but  alfo  flrike  at  the  root  and  remove  the 
caufe  itfelf,  the  nufance  that  occafioned  the  injury.  Thefe 
two  adllons  however  can  only  be  brought  by  the  tenant  of 

(u)  Vaugh.  341,  341.  (x)  9  Rep,  S5- 

(w)  Co.  Liu.  $6.    5  Rep.  75.  (y)  1  Leon.jil.  119-  Cr».  EJiz.  40a. 
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the  freehold ;  fo  that  a  leflee  for  years  is  confined  to  hiv  adion 
upon  the  cafe  (z). 

2.  An  ajfifc  of  mifance  Is  a  writ,  wherein  it  is  dated  that 
•  the  party  injured  complains  of  fome  particulai;'  fa£t  done,  al 

nocinnentiim  libcri  tenementi  fui,  and  therefore  commanding 
the  fiieriff  to  fummon  an  affife,  that  is,  a  jury,  and  view 
the  premifes,  and  have  them  at  the  nextcommiffion  of  afTifes, 
that  juftice  may  be  done"  therein  (a) :  and,  if  the  affife  is 
found  for  the  plaintiff,  he  fhall  have  judgment  of  two^things  5 
I.  To  have  the  nufance  abated ;  and,  2.  To  recover  damaf^eS 
(b).  Formerly  an  affife  of  nufance  only  lay  againft  the  very 
wrongdoer  himfelf  who  levied,  or  did,  the  nufance;  and  did 
not  lie  againft  any  perfon  to  whom  he  had  aliened  the  tene- 
ments, whereon  the  nufance  was  fituated.  This  was  the 
•immediate  reafon  for  making  that  equitable  provifion  in  fta- 
tute  Wellm.  2.  13  Edw.  I.  c.  24.  for  granting  a  fimilar  writ, 
in  cafu  conjhnili,  where  no  former  precedent  was  to  be  found. 
The  flatute  enafts,  that  "  de  caetero  non  recedant  querentes  a. 
*'  curia  domini  regis,  pro  eo  quod  tenementum  transfertiir  de 
"  tino  in  aliiim ;"  and  then  gives  the  form  of  a  new  writ  in 
this  cafe:  which  only  differs  from  the  old  one  in  this,  that, 
where  the  affife  is  brought  againft  the  very  perfon  only  who 
levied  the  nufance,  it  is  fald,  "  quod  A.  (the  wrongdoer)  in- 
"  jufte  levavit  tale  nocumentum  ;"  but,  where  the  lands  are 
aliened  to  another  perfon,  the  complaint  is  againft  both  ; 
*'  quod  A.  (the  wrongdoer)  et  B.  (the  alienee  levaverunt  (c)." 
For  every  continuation,  as  was  before  faid,  is  a  freili  nu- 
fance ;  and  therefore  the  complaint  is  as  well  grounded  againft 
the  alienee  who  continues  it,  as  againft  the  alienor  who  firft; 
levied  it. 

3.  Before  this  ftatute,  the  party  injured,  upon  any  aliena- 
tion of  the  land  wherein  the  nufance  was  fet  up,  was  driven  to 
his  quod  permittut  profternere  ;  which  is  in  the  nature  of  a  writ 

(z)  Finch.  L.  289.  (b)  9  Rep.  jj. 

(a)  F.  N.  B.  i»4.  (c)  mi. 
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of  right,  and  therefore  fubje£l  to  greater  delays  (d).  This  is 
a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
abate,  quod  permittat  projlernere,  the  nufance  complained  of; 
and,  unlefs  he  fo  permits,  to  fummon  him  to  appear  in  court, 
and  fhevv  caufewhy  he  will  not  (e).  And  this  writ  lies  as  well 
for  the  alienee  of  the  party  firft  injured,  as  again/i  the  alienee 
of  the  party  firft  injuring  ;  as  hath  been  determined  by  all 
the  judges  (f).  And  the  plaintiff  fliall  have  judgment  herein 
to  abate  the  nufance,  and  to  recover  damages  againft  the  de- 
fendant. 

Both  thefe  a£Hons,  o{  ajfife  of  nufance^  and  of  quod  per' 
viittat  projiernere^  are  now  out  of  ufe,  and  have  given  way  to 
the  a61:ion  on  the  cafe  j  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  reco- 
ver damages.  Yet,  as  therein  it  is  not  necefTary  that  the 
freehold  fhould  be  in  the  plaintiff  and  defendant  refpe£tively^ 
as  it  muft  be  in  thefe  real  a£lions,  but  it  is  maintainable  by 
one  that  hath  pofTeflion  only,  againft  another  that  hath  like 
pofTeQion,  the  procefs  is  therefore  eafier:  and  the  effeft  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obftinate  as  well 
as  an  ill-natured  neighbour  ;  who  had  rather  continue  to  pay 
damages,  than  remove  his  nufance.  For  in  fuch  cafe,  re- 
courfe  muft  at  laft  be  had  to  the  old  and  fure  remedies,  which 
will  effedlually  conquer  the  defendant's  perverfenefs,  by  fend- 
ing the  fheriff  with  his  pojfs  comitatuSy  or  power  of  the  coun- 
ty, to  level  it. 

(d)  X  Inft.  40J.  (f)  J  Rep.  100.  tot. 

(e;  F.  N.  B.  H4- 
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Chapter   the   fourteenth. 


Of   waste. 


npHE  fourth  fpecies  of  Injury,  that  may  he  offered  to  . 
one's  real  property,  is  by  luajie^  or  deftrudlion  in  lands 
and  tenements.  What  (hall  be  called  wafte  was  confider- 
cd  at  large  in  a  former  volume  (a),  as  it  was  a  means  of  for- 
feiture, and  thereby  of  transferring  the  property  of  real  e- 
ftates.  I  (hall  therefore  here  only  beg  leave  to  remind  the 
ftudent,  that  wafte  is  a  fpoil  and  deftru6lion  of  the  eftate, 
either  In  houfes,  woods,  or  lands  ;  by  demolifliing  not  the 
temporary  profits  only,  but  the  very  fubftaace  of  the  thing  ; 
thereby  rendering  it  wild  and  defolate  ;  which  the  common 
law  expreffes  very  liguificantly  by  the  word  vajium  :  and  that 
this  vajlinriy  or  wade,  is  either  voluntary  or  permiflive ;  the 
one  by  an  a£tual  and  deCgned  demolition  of  the  lands,  woods, 
and  houfes  ;  the  other  arifing  from  mere  negligence,  and 
want  of  fufficlent  care  in  reparations,  fences,  and  the  like. 
So  that  my  only  bufmefs  is  at  prefent  to  {hew,  to  whom  this 
wafte  is  an  injury  ;  and  of  courfc  who  is  entitled  to  any,  and 
what  remedy  by  a£lion. 

I.  The  perfons  who  may  be  injured  by  wafte,  are  fuch  as 
have  fome  intereft  m  the  eftate  wafted :  for  if  a  man  be  the  ab- 
folute  tenant  in  fee-fimple,  without  any  incumbrance  or  charge 
on  the  premifcs,  he  may  commit  whatever  wafte  his  own  indif- 

(i)  See  Vol.  II.  cb.  18. 
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cretion  may  prompt  him  to,  without  being  impeachable  or  ac- 
countable for  it  to  any  one.     And,  though  his  heir  is  fare  to 

be  the  fufferer,  yet  nemo  ejl  haeres  viventis  :  no  man  is  cer- 
tain of  fucceeding  hirn,  as  well  on  account  cf  the  uncertainty 
which  fliall  die  firft,  as  alfo  becaufe  he  has  it  in  his  own 
power  to  conftitute  what  heir  he  pleafes,  according  to  the 
evil  law  notion  of  an  haeres  natiis  and  an  haeres  faBtis  ;  or, 
in  the  more  accurate  phrafeology  of  our  Engliih  law,  he  may 
iiliene  or  devife  his  ellate  to  whomever  he  thinks  proper,  and 
by  fuch  alienation  or  devife  may  difinherit  his  heir  at  law. 
Into  whofe  hands  foever  therefore  the  eftate  wafted  comes, 
after  a  tenant  in  fee-fimple,  though  the  wallc  is  undoubtedly 
damnnmy  it  is  damnum  abfque  injuria. 

One  fpecies  of  intereft,  ^vhich  is  injured  by  wafte,  is  that 
of  a  perfon  who  has  a  right  of  common  in  the  place  wafted  ; 
cfpecially  if  it  be  common  of  efiovers^  or  a  right  of  cutting 
and  carrying  away  wood  for  houfe-bote,  plough-bote,  <bc. 
Here,  if  the  owner  of  the  wood  demollfhes  the  whole  wood, 
and  thereby  deftroys  all  poflibility  of  taking  eftovcrs,  this  is 
an  injury  to  the  commoner,  amounting  to  nolefs  than  a  dif- 
feifin  of  his  common  of  eftovers,  if  he  choofes  fo  to  confider 
it ;  for  which  he  has  his  remedy  to  recover  pofleffion  and  da- 
mages by  affife,  if  entitled  to  a  freehold  in  fuch  common  :  but 
if  he  has  only  a  chattel  intereft,  then  he  can  only  recover  da- 
mages by  an  acSlion  on  the  cafe  for  this  wafte  and  deftrudlion 
of  the  woods,  out  of  which  his  eftovers  were  to  iflue  (b). 

But  fhe  moft  ufual  and  important  intereft,  that  is  hurt  by 
this  commiiTion  of  wafte,  is  that  of  him  who  hath  the  remain- 
der or  reverfion  of  the  inheritance,  after  a  particular  eftate  for 
life  or  years  in  being.  Here,  if  the  particular  tenant,  (be  it  the 
tenant  in  dower  or  by  curtefy,  who  was  anfwerable  for  wafte  at 
the  common  law  (c),  or  the  leflee  for  life  or  years,  who  was  firft: 

C.b)  F.  N.  B.  5p,     p  Rep.  iiz.  (c)  *  Inft.  app. 
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made  liable  by  the  ftatutes  of  M'lrlbridge  (d)  and  of  Glocef- 
ter)  (e),  if  the  particular  tenant,  I  fay,  com;Tnits  or  fuffers 
any  wafte,  it  is  a  manifeft  injury  to  him  that  has  the  inheri- 
tance, as  it  tends  to  mangle  and  difmember  it  of  its  moil  de- 
firable  incidents  and  ornaments,  among  which  timber  and 
houfes  may  juftly  be  reckoned  the  principal.  To  him  there- 
fore in  remainder  or  reverfion  the  law  hath  given  a  remedy  ; 
that  is,  to  him  to  whom  the  inheritance  appertain  ■  in  ex- 
pe£lancy(f).  For  he,  who  hath  the  remainder /<?;-  life  only, 
is  not  entitled  to  fue  for  wafte  ;'fince  his  intereft  may  never 
perhaps  come  into  pofllfTion,  and  then  he  hath  fuffered  no 
injury.  Yet  a  parfon,  vicar,  arch-deacon,  prebendary,  and 
the  like,  who  are  feifed  in  right  of  their  churches  of  any  re- 
mainder or  reverfion,  may  have  an  action  of  wafte  ;  for  they, 
in  many  cafes,  have  for  the  benefit  of  the  church  and  cf  the 
fucceffor  a  fee-fimpl.e  qualified :  and  yet,  as  they  are  not 
feifed  in  their  own  right,  the  writ  of  wafte  ftiall  not  fay, 
ad  axhaeredationem  ipjius,  as  for  other  tenants  in  fee-fimple ; 
hvA  ad  exhaeredationem  ecclejiacy  in  whofe  right  the  fee-fim- 
ple is  holden  (g). 

II.  The  redrefs  for  this  Injury  of  wafte  is  of  two  kinds, 
preventive,  and  corrective  :  the  former  of  which  is  by  writ 
of  ejirepementf  the  latter  by  that  of  ivajie. 

I.  EsTREPEMENT  is  an  old  French  word,  fignifying  the 
fame  as  wafte  or  extirpation  :  and  the  writ  of  efirepevuni 
lay  at  the  common  law,  after  judgment  obtained  in  any  ac- 
tion real  (h),  and  before  pofTefiion  was  delivered  by  the  (he- 
riff;  to  ftop  any  wafte  which  the  vanquiflied  party  might 
be  tempted  to  commit  in  lands,  which  were  determined  ta 
be  no  longer  his.  But,  as  in  fome  cafes  the  demandant 
may  be  juftly  apprehenfive,  that  the  tenant  may  make 
wafte  or  eflrepement  pending  the  fuit,  well  knowing  the 
weaknefs  of  his  title,  therefore  the  ftatute  of  Glocefter(i) 
gave    another   writ   of  eflrepement,  pendente  placito,  com- 

(d)  SI  Hen.  III.  c.  13.  (g)  Jhid.  341. 

(e)  6  Edw.  1.  c.  J.  (h)  1  Inft.  318. 

(f)  Co.Litt.  53.  (i)  <)£(iw.  I.  c.  13. 
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manding  the  flierifF  firmly  to  inhibit  the  tenant  "  ne  faciat 
«  vaftum  vel ejlrepainentum pendente placitodi^o  indlfcujjo  (k)." 
And,  by  virtue  of  either  of  thefe  wi  its  the  fiierifl'  may  refifi: 
them  that  do,  or  offer  to  do,  wafte  ;  and,  if  otherwifc  he  can- 
not prevent  them,  he  may  lawfully  imprifon  the  waflers,  or 
make  a  warrant  to  others  to  imprifon  thtm  :  or,  if  necefTity  re- 
quire, he  may  take  the  fojfe  comitatus  to  his  alTiftance.     So 
odious  in  the  fight  of  the  law  is  wafle  and  deftruclicn  (1).  In 
fuing  out  thefe  two  writs  this  difference  was  formerly  obfer- 
ved  ;  that  in  adions  merely  pofftiTury,  where  no  damages  are 
recovered,  a  writ  of  ejlrepcment  might  be  had  at  any  time, 
pendente  litCy  may  even  at  the  time  of  fuing  out  the  original 
writ,  or  firft  procefs  :  but,  in  an  aclion  where  damages  were 
recovered,  the  demandant  could  only  have  a  writ  of  ejlrepe- 
menty  rf  he  was  apprehenfive  of  wafte  after  verdid  had  (m)  ; 
for,  with  regard  to  wafte  done  before  the  verdicl  was  given, 
it  was  prefumed  the  jury  would  confider  that  in  affefTing  the 
^rz^a/z^z/m  of  damages.     But  now  it  feems  to  beheld,  by  an 
equitable  conftruclion  of  the  ftatute  of  Glocefter,  and  in  ad- 
vancement of  the  remedy,  that  a  writ  of  ejlrepemeni^  to  pre- 
vent wafte,  may  be  had  in  every  ftage,  as  wellof  fuch  actions 
•wherein  damages  are  recovered,  as  of  thofe  wherein  only  pof- 
feffion  is  had  of  the  lands  :  for  peradventure,  faith  the  law, 
the  tenant  may  not  be  of  ability  to  fatisfy  the  demandant  his 
full  damages  (n).     And  therefore  now,  in  an  a6lion  of  wafte 
itfelf,  to  recover  the  place  wafted,  and  alfo  damages,  a  writ  of 
ejirepement  will  lie,  as  well  before  as  after  judgment.     For 
the  plaintiff  cannot  recover  damages  for  more  wafte  than  is 
contained  in  his  original  complaint;  neither  is  he  at  liberty  to 
aflign  or  give  in  evidence  any  wafte  made  after  (he  fuing  out  of 
the  writ :  it  is  therefore  reafonable  that  he  flrould  have  this  writ 
of/>r^t;^n^/T;<?juftice,  fincehe  is  in  his  prefentfuit  debarred  of  a~ 
ny  farther  remedial  (o).     If  a  writ  oi  eftrepement^  forbidding 
wafte,  be  direfted  and  delivered  to  the  tenant  himfelf,  as  it 
may  be,  and  he  afterwards  proceeds  to  commit  wafte,  an  ac- 

(k)  RegiO.  47.  '  fn)  Ibid.   6i. 

(1)  1  InO.  319.  (o)  5  Rep.  iij. 

(m)  F.  N.  B.  60,  6!, 
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tion  may  be  carried  on  upon  the  foundation  of  this  writ} 
wherein  the  only  plea  of  the  tenant  can  be,  non  fecit  vajlunt 
contra  prohibitionem  :  and,  if  upon  verdift  it  be  found  that 
he  did,  the  plaintiff  may  recover  cods  and  damages  (p);  or 
the  party  may  proceed  to  punifh  the  defendant  for  the  con- 
tempt :  for  if,  after  the  writ  directed  and  delivered  to  the 
tenant  or  his  fervants,  they  proceed  to  commit  wafte,  tht 
court  will  imprifon  them  for  this  contempt  of  the  writ  (q)^ 
But  not  fo,  if  it  be  dirc<Sted  to  the  fherilF,  for  then  it  is  in- 
cumbent upon  him  to  prevent  the  eftrepement  abfolutely,  even 
by  raifing  the  pojfe  cotnitatusy  if  it  can  be  done  no  other  way. 

Besides  this  preventive  redrefs  at  cowimon  law,  the 
courts  of  equity,  upon  bill  exhibited  therein,  complaining 
of  wafte  and  deftrudtion,  will  grant  an  injunction  or  order  to 
ftay  wafte,  until  the  defendant  fhall  have  put  in  his  anfwer> 
and  the  court  fliall  thereupon  make  farther  order.  Which  13 
now  become  the  moft  ufual  way  of  preventing  wafte* 

1.  A  WRIT  of  ivajle  is  alfo  an  action,  partly  founded  upon 
the  common  law  and  partly  upon  the  ftatute  of  Glocefter  (r); 
and  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  in  reverfion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtefy,  or  ten:\nt  for 
years.  This  aftion  is  alfo  maintainable  in  purfuance  of  fta- 
tute (s)  Weftm.  2.  by  one  tenant  in  common  of  the  inheri- 
tance againft  another,  who  makes  wafte  in  the  eftate  holdeii 
in  common.  The  equity  of  which  ftatute  extends  to  joint- 
tenants,  but  not  to  coparceners:  becaufe  by  the  old  law  co- 
parceners might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  wafte>  but  tenants 
in  common  and  joint-tenants  could  not ;  and  therefore  the  fta- 
tute gave  them  this  remedy,  compelling  the  defendant  either  to 
make  partition,  and  take  the  place  wafted  to  his  own  fhare,  or 
to  give  fecurity  not  to  commit  any  farther  wafte  (t).     But  thcfe 

(p)  Moor.  100,  (s)  13  Edw.  I.  c,  %%. 

(q)  Hob.  8s.  (t)  i  Inft.  403,  404. 

(r)  (S  Edw.  I.  c.  s- 
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tenants  in  common  and  joint-tenants  are  not  liable  to  the  pc:^ 
nalties  of  the  (latute  of  Glocefter,  which  extends  only  to 
fuch  as  have  life-eftates,  and  do  wafle  to  the  prejudice  of  the 
inheritance.  The  waile  however  muft  be  fomething  confi- 
derable  ;  for  if  it  amount  only  to  twelve  pence,  or  fome  fuch 
petty  fum,  the  plaintiff  fliall  not  recover  in  an  aftion  of 
wafhe  :  nam  dc  minimis  non  curat  lex  (u). 

This  a£lion  of  wafte  is  a  mixed  a61:ion  ;  partly  real,  fo  far 
as  it  recovers  land,  and  partly  perfonal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofe  purpofes  j  and,  if 
the  wafte  be  proved,  the  plaintifT  fDall  recover  the  thing  or 
place  wafted,  and  alfo  treble  damages  by  the  ftature  of  Glo- 
cefter.  The  writ  of  wafte  calls  upon  the  tenant  to  appear 
and  ftiew  caufe,  why  he  hath  committed  wafte  and  dcftruc- 
tion  in  the  place  named,  ad  exhaeredationem^  to  the  difinheri- 
fon,  of  the  plaintiff" (w).  And  if  the  defendant  makes  de- 
fault, or  does  not  appear  at  the  day  afligned  him,  then  the 
fheriff  is  to  take  with  him  a  jury  of  twelve  men,  and  go  in 
perfon  to  the  place  alledged  to  be  wafted,  and  there  inquire  of 
the  wafte  done,  and  the  damages  \  and  miake  a  return  or  re- 
port of  the  fame  to  the  court,  upon  which  report  the  judg- 
ment is  founded  (x).  For  the  law  will  not  fuff'er  fo  heavy  a 
judgment,  as  the  forfeiture  and  treble  damages,  to  be  paffed 
upon  a  mere  default,  without  full  affurance  that  the  fadl:  is 
according  as  it  is  ftated  in  the  writ.  But  if  the  defendant 
appears  to  the  writ,  and  afterwards  fuffers  judgment  to  go 
againft  him  by  defatiit,  or  upon  a  nihil  die  it,  (when  he  makes 
no  anfwer,  puts  in  no  plea,  in  defence)  this  amounts  to  a 
confeflion  of  the  wafte ;  fince,  having  once  appeared,  he 
cannot  now  pretend  ignorance  of  the  charge.  Now  there- 
fore the  flieriff  fliall  not  go  to  the  place  to  inquire  of  the 
fa£l,  whether  any  wafte  has,  or  has  not  been  committed  ; 
for  this  is  already  afcertained  by  the  filent  confeffion  of  the 
defendant :  but  he  fhall  only,  as  in  defaults  upon  other  alliens. 


(u)  Finch.  L.  ip,  (x)  Poph.  14. 

(w)  F.  N.  B.  5S. 
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make  inquiry  of  the  quantum  of  damages  (y).  The  defen- 
-dant,  on  the  trial,  may  give  in  evidence  any  thing  that  proves 
there  was  no  wafte  committed,  as  that  the  dellru(Slion  hap- 
pened by  lightning,  tempeft,  the  king's  enemies,  or  other 
inevifable  accident  (z).  But  it  is  no  defence  to  fay,  that  a 
ftranger  did  the  wafte,  for  againfl  him  the  plaintiff  has  no 
remedy  :  though  the  defendant  is  entitled  to  fue  fuch  ftranger 
in  an  a£l:ion  of  trefpafs  vi  et  armisy  and  fhall  recover  the  da- 
mages he  has  fufFered  in  confequence  of  fuch  unlawful  aO:s(a). 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeflion,  verdict,  or  inquiry  of  the  fherifF,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  the 
plaintiff  fliall  recover  the  place  wafted;  for  which  he  has  im- 
mediately a  writ  of  fe'ifin^  provided  the  particular  eftate  be 
ft  ill  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  forfei- 
ture of  the  land)  and  alfo  that  the  plaintiff  fhall  recover  treble 
the  damages  affeffed  by  the  jury;  which  he  muft  obtain  in 
the  fame  manner  as  all  other  damages,  in  a£lions  perfonal 
and  mixed,  are  obtained,  whether  the  particular  eftate  be  ex- 
pired, or  ftill  in  being. 

(y)  Cro.  Eliz.  18.  290.  {%)  La\y  •f  n'rft  prius  11 1.'' 

j^zj  Co,  Litt.  53.  '  ._. 
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Chapter    the    fifteenth. 


Of     subtraction, 


CUBTRACTION,  which  is  the  fifth  fpecies  of  injuries  af- 
feeling  a  man's  real  property,  happens,  when  any  per- 
fon  who  owes  any  fuit,  duty,  cuflom,  or  fervice  to  another, 
withdraws  or  neglefts  to  perform  it.  It  differs  from  a  diflei- 
fin,  in  that  this'is  committed  without  any  denial  of  the  right, 
fonfifting  merely  in  non-performance  ;  that  ftrikes  at  the 
very  title  of  the  party  injured,  and  amounts  to  an  Duller  or 
a£lual  difpoflefTion.  Subtra£|:ion,  however,  being  clearly  an 
injury,  is  remediable  by  due  couife  of  law:  but  the  remedy 
differs  according  to  the  nature  of  the  fervices^ ;  whether  they 
be  due  by  virtue  of  any  tenure,  or  by  cuftom  only, 

I.  Fealty,  fuit  of  court,  and  rent,  are  duties  and  fervices 
ufually  ifiuing  and  arifing  ratione  tenurae^  being  the  condi- 
tions upon  which  the  antient  lords  granted  out  their  lands  to 
their  feudatories:  whereby  it  was  ftipulated,  that  they  and 
their  heirs  fliould  take  the  oath  of  fealty  or  fidelity  to  their 
lord,  which  was  the  feodal  bond  or  commune  vinculum  be- 
tween lord  and  tenant-,  that  they  fliould  do  fuit,  or  duly  at- 
tend and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  affiftance,  by  ferving  on  juries,  either  to  de- 
cide the  property  of  their  neighbours  in  the  courtrbaron,  or 
correal  their  mifdemefnors  in  the  court-leet  •,  and,  laftly, 
that  they  fhould  yield  to  the  lord  certain  annual  ftated  re- 
turns, in  military  attendance,  in  provifions,  in  arms,  in  mat- 
ters of  ornament  or  pleafure,  in  ruflic  employments  or  praedial 

labours, 
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labours,  or  (which  is  in/iar  omnium)  in  money,  which  will 
provide  alJ  the  reft  ;  all  which  are  compromized  under  the 
one  general  name  of  r^-^i/j^x,  return,  or  rent.  Anutl^efub- 
trafiiion  or  non-obftrvance  of  any  of  thcfe  conditioi^s,  by  ne- 
gle£ling  to  fwear  fealty,  to  do  fuit  of  court,  or  to  render  the 
rent  or  fervice  referved,  is  an  injury  to  the  freehold  of  the 
Jord,  by  diminifhing  and  depreciating  the  value  of  his  feign - 
cry. 

The  general  remedy  for  all  thefe  is  by  diftrcfs  .•  and  it  is 
the  only  remedy  at  the  conimon  liw  for  the  two  fnft:  of  them. 
The  nature  of  diftrefles,  their  incidents  and  confequences, 
we  have  before  more  than  once  explained  (a):  it  may  here 
fuflice  to  remember,  that  they  are  a  taking  of  beafts,  or 
ether  perfonal  property*  by  way  of  pledge  to  enforce  the 
peiformance  of  fomething  due  from  the  party  diftreined  upon. 
And  for  the  mofl:  part  it  is  provided  that  dillrefTes  be  reafon- 
able  and  moderate  •,  bur,  in  the  cafe  of  diftrefs  for  feaky  or 
fuit  of  court,  no  diftrefs  can  be  unreafenable,  immodtrate, 
or  too  large  (b) :  for  this  is  the  only  remedy  to  which  the 
party  aggrieved  is  entitled,  and  therefore  it  ought  to  be  fuch 
as  is  fulBciently  compulforyj  and,  be  it  of  what  value  it 
will,  there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or 
made  away  with,  but  muft  be  reftored  immediately  on  fatis- 
fa£lion  made.  A  diftrefs  of  this  nature,  that  has  no  bounds 
with  regard  to  its  quantity,  and  may  be  repeated  from  time 
to  lime,  until  the  ftubbornefs  of  the  party  is  conquered,  is 
called  a  diftrefs  infinite ;  which  is  alfo  ufed  for  fome  other 
purpofes,  as  in  fummoning  jurors,  and  the  like. 

Other  remedies  for  fubtraftion  of  rents  or  fervices  are, 
I .  By  aftion  of  deht^  for  the  breach  of  this  exprefs  contra£t,  of 
which  enough  has  been  formerly  faid.  This  is  the  moft  ufual 
remedy,  w^hen  recourfe  is  had  to  any  action  at  all  for  the  reco- 
very of  pecuniary  rents,  to  which  fpecies  of  render  almoft  all 
free  fervices  are  now  reduced,  fince  the  abolition  of  the  mili- 
tary tejtiures.     But  for  a  freehold  rent,  referved  on  a  leafe  for 

(a)  Seepag.  tf.  147.  (b)  Finch.  L,  285. 
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Ijfe,  <bc.  no  aftion  of  debt  lay  by  the  common  la\r,  during 
the  continuance  of  the  fieehold  out  of  which  it  ifluecl  (c) : 
for  the  law  wouid  not  fufFer  a  real  injury  to  be  remedied  by 
an  a£lion  that  was  merely  perfonal.  However,  by  the  ftatutes 
8  Ann.  c.  14.  and  5  Geo,.  III.  c.  17.  alliens  of  debt  may  now 
be  bi^ought  at  any  time  to  recover  fuch  freehold  rents.  2. 
An  affife  of  mort  d*  ancefior  or  novel  dijjeifin  will  lie  of  rents 
as  well  as  of  lands  (d) ;  if  the  lord,  for  the  fake  of  trying  the 
poflelfory  right,  will  tltCt  to  fuppofe  himfelf  oufted  or  dif- 
feifed  thereof.  This  is  now  feldom  heard  of;  and  all  other 
real  a£lions,  being  in  the  nature  of  writs  of  right,  and  therefore 
more  dilatory  in  their  progrefs,  are  entirely  difufed,  though 
not  formally  aboliflied  by  law.  Of  this  fpecies  however  is, 
3.  The  writ  de  confuetudinibus  et  Jervitiis^  -which  lies  for  the 
lord  agalnfl  his  tenant,  who  withholds  from  him  the  rents 
and  fervices  due  by  cuftom,  or  tenure,  for  his  land  (e).  This 
compels  a  fpecific  payment  or  performance  of  the  rent  or 
fervice ;  but  thefe  are  alfo  others,  whereby  the  lord  (hall  re- 
cover the  land  itfelf  in  lieu  of  the  duty  withheld.  As,  4. 
The  writ  of  'cejfavit :  which  lies,  by  the  ftatutes  of  Glocef- 
ter,  6  Edw.  I.  c.  4.  and  of  Weilm.  2.  13  Edw.  I.  c.  21  & 
41.  when  a  man  v^ho  holds  lands  of  a  lord  by  rent  or  other 
fervices,  neglefls  or  ceafes  to  perform  his  fervices  for  two 
years  together  j  or  where  a  religious  houfe  hath  lands  given 
it,  on  condition  of  performing  fome  certain  fpiritual  fervice, 
as  reading  prayers  or  giving  alms,  and  ncglefts  it ;  in  neither 
of  which  cafes,  if  ihe  cejfer  or  negle61:  have  continued  for  two 
years,  the  lord  or  donor  and  his  heirs  fhall  have  a  writ  of 
cejfavit  to  recover  the  land  itfelf,  eo  quod  tenens  in  faciendis 
fcrvitiis  per  biemiiiwijam  cejfavit  (f).  And  in  like  manner, 
by  the  civil  law,  if  a  tenant,  (who  held  lands  upon  pay- 
ment of  rent  or  fervices,  or  as  they  call  it  "  jure  eviphyteuti- 
**  CO,")  neglefled  to  pay  or  perform  them  per  totum  trienni- 
vm,  he  might  be  eje£led  from  fuch  emphyteutic  lands  (g). 
But  by  the  ftatute  of  Glocefter,  the  ceffavit  does  not  lie  for 
lands  let  upon  fee- farm  rents,  unlefs  they  have  lain  frefh  and 
uncultivated  far  two  years,  and  there  be  not  fufficisnt  diftrefs 

(c)  I  Roll.  Abr.  S9S'  (0  l^'td.  ao8. 

(d)F.  N.  B.  ipj.  (g)  C«(/.  4.  66.  2i, 

(e)  Ihld.  151, 
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iipon  the  premlfes;  or  unlefs  the  tenant  hath  fo  enclofed  the 
land,  that  the  lord  c mnot  come  upon  it  to  diftrein  (h).  For 
the  law  prefers  the  fimple  and  ordinary  remedies,  by  difhrels, 
or  by  the  a<Sionsjufl  now  mentioned,  to  this  extraordinary 
one  of  forfeiture  for  a  cejfavit ;  and  therefore  the  fame  fl-i- 
ture  of  Glocefter  has  provided  farther,  that  upon  tender  of 
arrears  and  damages  before  judgment,  and  giving  fecurity 
for  the  future  performance  of  the  fcrvices,  the  procefs  Hiall 
be  at  an  end,  and  the  tenant  {hall  retain  his  land.  And  to 
this  the  ftatute  of  WelTm.  2.  conforms,  fo  i?.r  as  may  {land 
with  convenience  and  reafon  of  law  (i).  It  is  eafy  to  obfcrve, 
that  ths  iVarute  (k)  4  Geo.  II.  c.  20.  (which  permits  land- 
lords who  have  right  of  re-entry  for  non-payment  of  rent,  to 
ferve  an  ejedment  on  their  tenants,  when  haif  a  year's  rent 
is  due,  and  there  is  no  diilrefs  on  the  premifes)  is  in  fome 
meafure  copied  from  the  antient  writ  of  cejfavit :  efpeciaiiy 
36  it  may  be  fatibfied  and  put  an  end  to  in  a  {imilar  manner, 
by  tender  of  the  rent  and  cofls  within  fix  months  after.  And 
the  fame  remedy  is,  in  fuhftance,  adopted  by  ftatute  1 1  Geo. 
II.  c.  [9.  feQ.  16.  which  enafts,  :hat  where  any  tenant  aC 
rack-rent  fhail  be  one  year's  rent  in  arrear,  and  ihall  deferc 
the  demifed  premifes,  leaving  the  fame  uncultivated  or  un^ 
occupied,  fo  that  no  fufncient  diilrefs  can  be  had;  two  ju- 
ftices  of  the  peace  (after  notice  affixed  on  the  premifes  for 
fourteen  days  without  efleft)  may  give  the  landlord  poiTelTioii 
thereof,  and  thenceforth  the  leafe  fliall  be  void.  5.  There 
is  alfo  another  very  eft'eftual  remedy,  which  takes  place 
when  the  tenant  upon  a  writ  of  afTize  for  rent,  or  on  a  re- 
plevin, difowns  or  difclaims  his  tenure,  whereby  the  lord 
lofes  hie  verdi£l  ;  in  which  cafe  the  lord  may  have  a  writ  of 
right,  fur  difclaitnery  grounded  on  this  denial  of  tenure;  and 
fhall,  upon  proof  of  the  tenure,  recover  back  the  land  itfelf 
fo  holden,  as  a  punifhment  to  the  tenant  for  fuch  his  falfe 
difclaimer  (1).  This  piece  of  retaliating  juftice,  whereby  the 
tenant  who  endeavours  to  defraud  his  lord  is  hi  mfelf  deprived  of 
the  eflate,  as  it  evidently  proceeds  upon  feodal  principles,  fo  it 

(b)  F.  A".  B.  J09.  X  Tnfl.  298.  (k)  See  pag.  206. 

(i)  a  Ind.  401.  41S0,  (1)  Yinch.  L.  170, 171. 
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is  exprefsly  to  be  met  with  in  the  feodal  conftltution»  (m) ; 
**  vafallus,  qui  abnegavit  feudum  ejiifue  conditionenif  ex/pQlia- 
*'  bitur" 

And,  as  on  the  one  hand  the  antient  law  provided  thefe 
feveral  remedias  to  obviate  the  knavery  and  punifh  the  ingra- 
titude of  the  tenant,  fo  on  the  other  hand  it  was  equally  care- 
ful to  redrefo  the  opprellion  of  the  lord;  by  furnifhing,  i. 
The  writ  of  ne  injufte  vexes  [u)-,  which  is  an  antient  writ 
founded  on  that  chapter  (o)  of  magna  carta,  which  prohibits 
diftreiTes  for  greater  fervices  than  are  really  due  to  the  lord ; 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right  (p).  It  lies,  where  the  tenant  in  fee-fimple 
and  his  anceftors  have  held  of  the  lord  by  certain  fervices ; 
and  the  lord  hath  obtained  feifin  of  more  or  greater  fervices, 
by  the  inadvertent  payment  or  performance  of  them  by  the 
tenant  himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid 
the  lord's  poUefibry  right,  becaufe  of  the  feifin  given  by  his 
own  hands  ;  but  is  driven  to  this  writ,  to  deveft  the  lord's 
poffeffion,  and  eftablifh  the  mere  right  of  property,  by  af- 
certaining  the  fervices,  and  reducing  them  to  their  proper 
itandard.  But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he 
may  avoid  fuch  feifin  of  the  lord,  obtained  from  the  pay- 
ment of  his  anceftors,  by  plea  to  an  avowry  in  replevin  (q). 
2.  The  writ  of  mejm,  de  medio ;  which  is  alfo  in  the  nature 
of  a  writ  of  right  (r),  and  lies,  when  upon  a  (ubinfeudation 
the  mefne  or  middle  lord  (s)  fufFers  his  under*tenant,  or  tenant 
■paravail,  to  b^  diftreined  upon  by  the  lord  paramount^  for 
the  rent  due  to  him  from  the  mefne  lord  (t).  And  in  fuch 
cafe  the  tenant  fhall  have  judgment  to  be  acquitted  (or  in- 
demnified) by  the  mefne  lord  ;  and  if  he  makes  default  there- 
in, or  does  not  appear  originally  to  the  tenant's  writ,  hefhall 
he  forejudged  of  his  mefnalty,  and  the  tenant  fliall  hold  im- 
jnediately  of  the  lord  paramount  himfelf  (u).  . 

fm)  F(uL  I.  1.  /.  j6,  (i)  Booth.  136. 

^n)  ¥.  N.  B.  10.  (0  Sec  book  \\.  ch.  5.  pag.  59,  60. 

(o)  CIO.  (t)  F.N.B.  13s. 

(p)  Booth.  116.  (11)  i  Inft.  374. 

(q)  F.  N.  B.  II.  X  Ii)fl:.  zi.  ^ 
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II.  Thus  far  of  the  remedies  for  fubtra£lion  of  rents  or 
other  fervices  due  by  tenure.  There  are  alfo  -other  fervices, 
due  by  antient  citjlom  and  prefcription  only.  Such  is  that  of 
doing  fuit  to  another's  mill :  where  the  p^rfons,  refident  ia 
a  particular  place,  by  ufage  time  out  of  mind  have  been  ac- 
cuftomed  to  grind  their  corn  at  a  certain  mill ;  and  after- 
wards any  of  them  go  to  another  mill,  and  withdraw  their 
fuit,  (theiry^"^^,  afequendo)  from  the  antient  mill.  This  is 
not  OHly  a  damage,  but  an  injury,  to  the  owner  ;  becaufe 
this  prefcription  might  have  a  very  reafonable  foundation  ; 
viz.  upon  the  eredlion  of  fuch  mill  by  the  anceiiors  of  the 
owner  for  the  convenience  of  the  inhabitants,  on  condition, 
that,  when  ere£ted,  they  fhould  all  grind  their  corn  there 
only.  And  for  this  injury  the  owner  fhall  have  a  writ  de  fcEla 
ad molendimim  (w),  commanding  the  defendant  to  do  his  fuit 
at  that  mill,  quam  ad  illud  faccre  debet,  et  folet,  or  fliew 
good  caufe  to  the  contrary  :  in  which  action  the  validity  of 
the  prefcription  may  be  tried,  and  if  it  be  found  for  the 
owner,  he  fhall  recover  damages  againft  the  defendant  (x). 
In  like  manner,  and  for  like  reafons,  the  regifter  (y)  will  in- 
form us,  that  a  man  may  have  awritofy^^a  ad  furniim^ 
fe^a  ad  tor  rale  y  et  ad  omnia  alia  hvjiifmodi ;  for  fuit  due  to 
his  furnumy  his  public  oven  or  bakehoufe ;  or  to  his  torrale^ 
his  kiln,  or  malthoufe ;  when  a  perfon's  anceftors  have 
ere£led  a  convenience  of  that  fort  for  the  benefit  of  the  neigh- 
bourhood, upon  an  agreement  (proved  by  immemorial  cu- 
ftom)  that  all  the  inhabitants  fhould  ufe  and  refort  to  it,  when 
ere£led.  But  befides  thefe  fpecial  remedies  for  fubtraclions, 
to  compel  the  fpecific  performance  of  the  fervice  due  by  cu- 
ftom  ',  an  adlion  on  the  cafi  will  alfo  lie  for  all  of  them,  to  re- 
pair the  party  injured  in  damages.  And  thus  tnuch  for  the 
injury  of  fubtraftion. 


(w)  F.  AT,  B.  1X3,  (y)  Fol.  153, 

(x)  Co.  Entr.  461. 
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Chapter    the    sixteenth. 


Or    DISTURBANCE. 


^PHE  fixth  and  lafl;  fpecies  of  real  injuries  is  that  of  dijlurb- 
ance ;  which  is  ufually  a  wrong  done  to  fome  incorpo- 
real hereditament,  by  hindering  or  difquieting  the  owners  in 
their  regular  and  lawful  enjoyment  of  it  (a).  I  (hall  confider 
five  forts  of  this  injury  •,  viz.  i.  Dirturbance  oi  franck'tfes. 
2.  Difturbance  of  fomwio;;.  3.  Difturbance  of  TJ^/zjfi-.  4.  Di- 
fturbance  of  tenure,     5.  Difturbance  of  patronage. 

I.  Disturbance  of  franchifes  happens,  when  a  man 
has  the  franchife  of  holding  a  court-leet,  of  keeping  a  fair 
or  market,  of  free-warren,  of  taking  toll,  of  feifmg  waifs  or 
eftrays,  or  (in  fhort)  any  other  fpecies  of  franchife  whatfo- 
ever  J  and  he  is  difturbed  or  incommoded  in  the  lawful  exer- 
cife  thereof.  As  if  another  by  diftrefs,  menaces,  or  perfua- 
fions,  prevails  upon  the  fuitors  not  to  appear  at  my  court  j 
or  obftrudls  the  paflage  to  my  fair  or  market ;  or  hunts  in 
my  free- warren  ;  or  refufes  to  pay  me  the  accuftomcd  toll ; 
or  hinders  me  from  feifmg  the  waif  or  eftray,  whereby  ic 
efcapes  or  is  carried  out  of  my  liberty  :  in  every  cafe  oi 
this  kind,  which  it  is  impoffible  here  to  recite  or  fuggeft, 
there  is  an  injury  done  to  the  legal  owner  j  his  property  is 
■damnified,  and  the  profits  arifing  from  fuch  his  franchife  are 
idiminilhed.     To  remedy  which,  as  the  law  has  given  110  other 

(a)  Fincb.  L.  187. 

writ. 
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writ,  he  is  therefore  int'ided  to  fue  for  damages  by  a  fpecial 
adion  on  the  cafe:  or,  in  cafe  of  toll,  may  take  a  diftrefs  if  he 
pleafcs  (b). 

II.  The  dlflurbance  of  common  comes  next  to  be  confider- 
ed;  where  any  a£l  is  done,  by  which  the  right  of  another 
to  his  commcfn  is  incommoded  or  diminiflied.     This  may 
happen,  in  the  firft  place,  where  one  who  hath  no  right  of 
common,  puts  his   cattle  into  the  land  ;  and  thereby  robs 
the  cattle  of  the  commoners  of  their  iefpeOive  fli.ires  of  the 
pafture.     Or  if  one,  who  hath  a  right   of  common,  puts  in 
cattle  which  are  not  commonable,  as  hogs  and  goats  ;  which 
amounts  to  the  fame  inconvenience.     But  the  lord  of  the  foil 
may   (by  cuftom  or   prefcription,   but  not  without)    put  a 
ftranger's  cattle  into  the  common  (c).     And  alfo  by  a  like 
prdcription  for   common  appurtenant,    cattle  that  arc   not 
commonable  may  be  put  into  the  common  (d).     The  lord 
alfo  of  the  foil  may  juftify  making  burrows  therein,  and  put- 
ting in  rabbets,  fo  as  they  do  not  increafe  to  fo  large  a  num- 
ber as  totally  to  diftroy  the  com.mon  (e).     But  in  general,  in 
cafe  the  beafts  of  a  ftranger,  or  the  uncommonable   cattle  of 
a  commoner,  be  found  upon  the   land,  the  lord  or  any  of 
the  commoners  may^diftrein  them  damage-feafant  (f)  :  or 
the  commoner  may  bring  an  a£lion  on  the  cafe  to  recover 
damages,  provided  the  injury  done  be  any  thing  confidera- 
ble  •,  fo  that  he  may  lay  his  a£lion  with  a  per  quod,  or  alledge 
that  thereby  he  was  deprived  of  his  common.     But  for  a  tri- 
vial trefpafs  the  commoner  has  no  aftion  ;  but  the  lord  of  the, 
foil  only,  for  the  entry  and  trefpafs  committed  (g). 

Another  difturbance  of  common  is  hy  /urcharging  it;  or 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
fuftain,  or  the  party  hath  a  right  to.  In  this  cafe  he  that  fur- 
charges  does  an  injury  to  the  reft  of  the  owners,  by  depriving 
them  of  their  refpe£live  portions,  or  at  leall  contraQing  them 

(b)  Cro.  Eliz.  $$$.  (e)  Cro.  Eliz.  87(f.  Cro.  Jac.  iys«  Lutw.  io8, 

(c)  I  RoU.  Abr.  3fltf.  (QpRep.  ii;. 
<fi)  Co.  Litt.   !»:,.  (g)Ibid. 

into 


238  Private  Book  III. 

into  a  fjTiaikr  compafs.  This  injury  by  furcharglng  can,  pro- 
perly fpeaking,  only  happen  where  the  common  is  appendant 
or  appurtenant  (h),  and  of  courfe  limitable-by  law;  or  where* 
when  in  grofsj  it  is  exprefsly  limited  and  certain  :  for  wher« 
a  man  hath  common  in  grofsy  fans  nombre  or  nvithcut  Jiint, 
he  cannot  be  a  furcharger.  However,  even  where  a  man  is 
faid  to  have  common  without  funt,  flill  there  muft  be  left 
fufficient  for  the  lord's  own  bealls  (i) :  for  the  law  will  not 
fuppofe  that,  at  the  original  grant  of  the  common,  the  lord 
meant  to  exclude  himfelf. 

The  ufaal  remedies,  for  fufcharglng  the  common,  are  ei- 
ther by  diflreining  fo  many  of  the  beaRs  as  are  above  the 
number  allowed,  or  elfe  by  an  a6lion  of  trcfpafs;  both  which 
may  be  had  by  the  lord:  cr,  laftly,  by  a  fpecial  adlion  on 
the  cafe  for  damages  ;  in  which  any  commoner  may  be  plain- 
tiff (k).  But  the  ancient  and  moft  eiFe6tual  method  of  pro- 
ceeding is  by  writ  of  admeafurement  of  pajiiire.  This  lies, 
either  where  a  common  appurtenant  or  in  grofs  is  certain  as 
to  number,  or  where  a  man  has  common  appendant  or  ap- 
purtenant to  his  land,  the  quantity  of  which  common  has  ne- 
ver yet  been  afcertained.  In  either  of  thefe  cafes,  as  well 
the  lord,  as  any  of  the  commoners,  is  entitled  to  this  writ  of 
admeafurement;  which  is  one  of  thofe  writs  that  are  called 
vicontiel  (1),  being  directed  to  the  flierifF,  {vice-ccmiti)  and 
not  to  be  returned  to  any  fuperior  court,  till  finally  execurtd 
by  him.  It  recites  a  complaint,  that  the  defendant  hath 
{archzrged,  fvperoneravit,  the  common:  and  therefore  com- 
mands the  fheriff  to  admeafure  and  apportion  it;  that  the 
defendant  may  not  have  more  than  belongs  to  him,  and 
that  the  plaintiff  m.ay  have  his  rightful  fliare.  And  upon  this 
fuit  all  the  connmoners  fhall  be  admeafured,  as  well  thofe 
who  have  not,  as  thofe  who  have,  furcharged  the  common  j 
as  well  the  plaintlfT,  as  the  defendant  (m).  The  execution 
of  this  writ  muft  be  by  a  jury  of  twelve  men,  who  are  uj^ 

(h)  See  book  11.  ch.  3.  (T)  z  Infl.  369.  Finch,  L.  314. 

(i)  I  Roll.  Abr.  399.  (m;  F.  N.  B.  11.5. 


{k)  Frcem.  173. 
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on  their  oathe  to  afcettain,  under  the  fuperlntendcnce  of  the 
llieriff,  what  and  how  many  cattle  each  commoner  is  entitled 
to  feed.  And  the  rule  for  this  admeafurement  is  generally 
underflood  to  be,  that  the  commoner  fhall  not  turn  more 
cattle  upon  the  common,  than  are  fufficient  to  manure  and 
ftock  the  land  to  which  his  right  of  common  is  annexed;  or, 
as  our  antient  law  exprtffed  it,  fuch  cattle  only  as  are  levant 
and  cciichant  upon  his  tenement  (n) :  which  being  a  thing 
uncertain  before  admeafurement,  has  frequently,  though  er- 
roneoufly,  occafioned  this  unmeafured  right  of  common  to  be 
called  a  common  without  Jlint  or  fans  nombre  (o)  •,  a  thing 
which,  though  poffible  in  law,  does  in  fa£l  very  rarely  cx- 
ift. 

If,  after  the  admeafurement  has  thus  afcertained  the  right, 
the  fame  defendant  furchargss  the  common  again,  the  plain- 
tiff may  have  a  writ  oi  fecond  fiirchargey  de  feciinda  flip  crone - 
ratione^  which  is  given  by  the  ftatute  Weft.  2.  13  Edw.  I. 
e.  8.  and  thereby  the  fheriiFis  direfted  to  inquire  by  a  jury, 
whether  the  defendant  has  in  fa£l  again  furcharged  the  com- 
mon, contrary  to  the  tenor  of  the  lafb  admeafurement :  and 
if  he  has,  he  fliall  then  forfeit  to  the  king  the  fupcrnumerary 
cattle  put  in,  and  alfo  fhall  pay  damages  to  the  plaintiff  (p). 
This  procefs  feems  highly  equitable  :  for  the  firfl  offence  is 
held  to  be  committed  through  mere  inadvertence;  and  there- 
fore there  are  no  darriages  or  forfeiture  on  the  firft  writ,  which 
was  only  to  afcertain  the  right  which  was  difputed :  but  the 
fecond  offence  is  a  wilful  contempt  and  injuilice;  and  there- 
fore puniflied  very  properly,  with  not  only  damages,  but  alfo 
forfeiture.  And  herein  the  right,  being  once  fettled,  is  ne- 
ver again  difputed ;  but  only  the  fa£l  is  tried,  whether  there 
be  any  fecond  furcharge  or  no  :  which  gives  this  negleded 
proceeding  a  great  advantage  over  the  modern  method,  by 
adion  on  the  cafe,  wherein  the  quatitum  of  common  belong- 
ing to  the  defendant  muft  be  proved  upon  every  frefh  trial, 
for  every  repeated  offence. 

(n)  Bro.  jihr.  t.  ^refcr'iftm.  18.  (p)  F.  N.  B.  itS.    j  Inft.  370. 

(0)  Hafdr.  117. 
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Thfre  is  yet  another  difturbance  of  comrnon,  wh^n  the 
owner  of  the  land,  or  other  pcrfon,  (o  enclofcs  or  otherwife 
obftru£ls  it,  that  the  commoner' is  precluded  from  enjoying 
the  benefit  to  which  he  is  by  law  entitled.  This  may  be 
done,  either  by  erj;£ting  fences,  or  by  driving  the  cattle  off 
the  land,  or  by  jiloughing  up  the  foil  of  the  conn  men  (q). 
Or  it  may  be  done  by  ereiflfng  a  warren  therein,  and  flock- 
ing it  vvich  rabbets  in  fuch  quantities,  that  they  devour  the 
whole  herbage,  and  thereby  deftroy  the  common.  For  in 
fuch  cafe,  though  the  commoner  may  not  deftroy  the  rabbets 
yet  the  law  looks  upon  this  as  an  injurious  diflurbance  of  his 
right,  and  has  given  him  his  remedy  by  aflion  againft  the 
owner  (r).  This  kind  of  difturbante  does  indeed  amount  to 
a  diffeifin,  and  if  the  commoner  choofes  to  confider  it  in  that 
3-ght,  the  law  has  given  him  an  affife  of  novel  dijfcifin^  againft' 
the  lord,  to  recover  the  poflVfllon  of  his  common  (s).  Or 
3t  has  given  a  writ  oi  quod  permit  tat  ^  againft  any  ftranger  as 
well  a?  the  owner'of  the  lami,  in  cafe  of  fuch  a  difturbance 
to  the  plaintiff  as  amounts  to  a  total  deprivation  cf  his  com- 
mon ;  whereby  the  defendant  fhall  be  compelled  to  permit 
the  plaintiff  to  enjoy  his  common  as  he  ought  (t).  But  if  the 
commoner  does  not  choofe  to  bring  a  real  a£tion  to  recover 
feifin,  or  to  try  the  right,  he  may  (which  is  the  eafier  and 
more  ufual  way)  bring  an  adlion  on  the  cafe  for  his  damages, 
inftead  of  an  affife  or  a  quod pennittat  (u). 

There  are  cafes  indeed,  in  which  the  lord  may  inclofe 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  the  ftatute  of  Merton,  20  Hen.  III.  c.  4.  that 
the  lord  may  approve^  that  is,  enclofe  and  convert  to  the 
ufes  of  hufnandry  (which  is  a  melioration  or  approvement) 
any  wafte  grounds,  woods,  or  paflures,  in  which  his  tenants 
have  common  appendant  to  thj-ir  tftates ;  provided  he  leave* 

•     (q)  Cro.  Eliz.  198.  (f)  Finch.  I..  171.  f.  N.  B.  113. 

(r)  Cro.  jjc.  IPS.  (11 V Cro.  Jac.  ipj. 

(s)F.  N.  B.  i7p. 
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fuflicient  common  to  his  tenants,  according  to  the  pnoporti^ 
on  of  their  hind.  And  this  is  extremely  reafonable  :  for  it 
would  be  very  hard  if  the  lord,  whofc  ancedors  granted  out 
thefe  eflat€S  to  which  the  commons  are  appendant,  fhould 
be  precluded  from  making  what  advantage  he  can  of  the  reft 
of  his  manor  ;  provided  fuch  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  The  ftatute 
Wefi;.  2.  13  Edw.  I.  c.  46.  extends  this  lil>erty  of  approving, 
in  like  manner,  againd  all  others  that  have  common  appiir~ 
tenant^  or  in  grofs^  as  well  as  againft  the  tenants  of  the  lord, 
who  have  their  common  appendant  \  and  farther  enacts,  that 
no  afTife  oi  novel  dijjefin^  for  com;Tion,  fj'.all  lie  againft  a  lord 
for  erecting  on  the  common  any  wind-mill,  (heep-boufe,  or 
other  neceflary  building*  therein  fpecified  :•  which,  fir  Ed- 
ward Coke  fays  (w),  are  only  put  as  examples ;  and  that  any- 
other  neceflary  improvements  may  be  made  by  the  lord,  tho* 
in  reality  they  abridge  the  common,  and  make  it  lefs  fufiici- 
cient  for  the  commoners.  And,  laflly,  by  (latutes  29  Geo. 
II.  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  enaded, 
that  any  lords  of  waftes  and  commons,  with  the  confent  of 
the  major  part,  in  number  and  value,  of  the  comm.oners, 
may  inclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

III.  The  third  fpecies  of  difturbance,  that  of  waySy  is  ve- 
ry fimilar  in  its  nature  to  the  laft  :  it  principally  happening 
when  a  perfon,  who  hath  a  right  to  a  way  over  another's 
grounds,  by  grant  or  prefcription,  isobftrudled  by  inclofures, 
or  other  obftacles,  or  by  ploughing  acrofsit ;  by  which  means 
he  cannot  enjoy  his  right  of  way,  or  at  leaft  not  in  fo  com- 
modious a  manner  as  he  might  have  done.  If  this  be  a  way 
annexed  to  his  eftate,  and  the  obflrudlion  is  made  by  the  te- 
nant of  the  land,  this  brings  it  to  another  fpecies  of  injury  j 
for  it  is  then  a  nujance^  for  which  an  aflife  will  lie,  as  men- 
tioned in  a  former  chapter  (x).  But  if  the  right  of  way, 
thus  obftrufted  by  the  tenant,  be  only  in  grofs^  (that  is,  an- 
nexed to  a  man's  perfon,  and  unconnefted  with  any  lands  or 

(w)  I  Inft.  47(5,  (x)  Ch,  13.P.  ji8. 
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tenemenrs)  or  if  the  obftru6lion  of  a  way  belonging  to  ah 
houfe  or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe 
merely  a  difturban'ce:  for  the  obitruclion  of  a  way  in  grofsi^ 
no  detriment  to  any  lands  or  tenements,  and  therefore  docs 
not  fall  under  the  legal  notion  of  a  nufance,  which  mult  be 
laid,  ad  nocumentitm  liberi  tenementi  (y);  and  the  obflruiSli- 
on  of  it  by  a  ftianger  can  never  tend  to  put  the  right  of  way 
in  difpute  :  the  remedy  therefore  for  thefe  diiluibances  is  not 
by  aflife  or  any  real  a£lion,  but  by  the  univerfai  remedy  of 
a£lion  on  the  cafe  to  recover  damages  (z). 

IV.  The  fourth  fpecles  of  difl'uTbance  is  that  of  diflurb- 
ance  of  tenure^  or  breaking  that  connexion  which  fubfifts 
between  the  lord  and  hi&  tenant,  and  to  which  the  law  pays 
fo  high  a  regard,  that  it  will  not  fuffer  it  to  be  wantonly  dif- 
folved  by  the  a£l  of  a  third  peifon.  The  having  an  eftate 
■well  tenanted  is  an  advantage  that  every  landlord  muft  be 
very  fenfible  of  j  and  therefore  the  driving  away  a  tenant 
from  ofF  his  eftate  is  an  injury  of  no  fmall  confequence.  If 
therefore  there  be  a  tenant  at  will  of  any  lands  or  tenements, 
and  a  ftranger  either  by  menaces  and  threats,  or  by  unlawful 
diftreires,  or  by  fraud  and  circumvention,  or  other  meansi 
contrives  to  drive  him  away,  or  inveigle  him  to  leave  his  te- 
nancy, this  the  law  very  juftly  conftrues  to  be  a  wrong  and 
injury  to  the  lord  (a),  and  gives  him  a  reparation  in  damages 
againft  the  offender  by  a  fpecial  aftion  on  the  cafe. 

V.  The  fifth  and  lad  fpecies  ofdifturbance,  but  by  far  the 
moil  confiderable,  is  that  of  difturbance  oi  patronage  \  which      ^ 
is  an  hindrance  or  obftrudlion  of  a  patron  to  prefent  his  clerk      -ll 
to  a  benefice. 

This  injury  was  diftinguifhed  at  common  law  from  another 
fpecies  of  injury,  called  ufurpation  ;  which  is  an  abfoluteoufter 
or  difpofleCion  of  the  patron,  ajvd  happens  when  a  ftranger,  that 
hath  no  right,  prefenteth  a  cletk,  and  he  is  thereupon  admitted 

(y)  F.  N.  B.  183.  (a)  Hal.  Ana!,  c.  40.  i  RoU.  Abr.  108. 

(z)  Hale  on  E.  N.  B.  i3j.Lulw.  iii.  119. 

and 
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and  inflituted  (b).  In  which  cafe,  of  ufurpatlon,  the  patron 
]oil  by  the  common  law  not  only  his  turn  of  prefenting  pro 
hac  yice,  but  alfo  the  abfolute  and  perpetual  inheritance  of 
the  advowfon,  fo  that  he  could  not  prefent  again  upon  the 
next  avoidance,  unkfs  in  the  mean  time  he  recovered  his 
right  by  a  real  aftion,  viz.  a  writ  oi  right  cf  advewfon  (c). 

The  reafon  given  for  his  lofing  the  prefent  turn,  and  not 
ejecting  the  ufurper's  clerk,  was,  that  the  final  intent  of  the 
law  in  creating  this  fj'^cies  of  property  being  to  have  a  fit 
perfon  to  celebrate  divine  fervice,  it   preferred  the  peace  of 
the  church  (provided  a  clerk  were  once  admitte<l  and  inflitu- 
ted)  to  thejight  of  any  patron  whatever.     And  the  patron 
alfo  loft  the  inheritance  of  his  advowfon,  unlefs  he  recovered 
it  in  a  writ  of  right,  becaufe  by  fuch  ufurpation  he  was  put 
out  of  pofleflion  of  his  advowfon,  as  much  as  when  by  adual 
entry  and  oufter  he  is  difleifed  of  lands  or  houfes  ;   fince  the 
only  pofleflion,  of  which  an  advowfon  is  capable,  is  by  a6lu- 
aj  prefcntation  and  admifiion  of  one's  clerk.     And  therefore, 
when  the  clerk  was  once  infl;ituted  (except  in  the  cafe  of  the 
king,  where  he  muft  alfo  be  indu£led)  (d),  the  church  was 
abfolutely/u//  ;  and  the  ufurper  becamey^'i/^^iof  the  advow- 
fon.   Which  feifln  or  poflleflion  it  was  impoflible  for  the  true 
patron  to  remove  by  any  poflTeflTory  a£lion,  or  other  means, 
during  the  plenarty  or  fullnefs  of  the  church  ;  and  when  it 
became  void  afrefli,  he  could  not  prefent,   fince  another  had 
the  right  of  poflTeflion.     The  only  remedy  therefore,  which 
the  patron  had  left,  was  to  try  the  mere  right  in  a  writ  of 
right  of  advow/on  j  which  is  a  peculiar  writ  of  right,  framed 
for  this  fpecial  purpofe,  but  in  every  other  refpedl  correfpond- 
ing  with  other  writs  of  right  (e) :  and,   if  a  man  recovered 
therein,  he  regained  his  advowfon,  and  was  entitled  to  prefent 
at  the  next  avoidance  (f).     But  in  order  to  fuch  recovery  he 
mufl:  alledge  a  prefentation  in  himfelf  or  fome  of  his  ancefl:ors, 
which  proves  him  or  them  to  have  been  once  in  poflleflion: 
for,  as  a  grant  of  the  advowfon,  during  the  fullnefs  of  the 

(b)  Co.  Litt.  177.  (e)F.  N.  B.  30. 

(c)6Rep.  49r  (i)Ibid.i<S. 

(d)  Jhid, 
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church,  conveys  no  manner  of  pofll-flion  for  the  prefent, 
therefore  a  purchafer,  until  he  hath  prefented,  hath  no  adlual* 
fiefin  whereon  to  ground  a  writ  of  right  (g).  Thus  ftood  the 
common  law. 

Bu  T  hlfliops,  in  arvtient  times,  either  by  careleflTnefs  or  col- 
liifion,  frequently  inftltuting  clerks  upon  the  prefentation  of 
ufurpcrs,  snd  thereby  defrauding  the  real  patrons  of  their 
right  of  poireflion,  it  was  in  fubilance  enacted  by  ftatute 
AVeftm.  2.  13  Edw.  I.  c.  5.  §.  2.  that  if  a  poilcflbry  a£lion  be 
brought  within  fix  months  after  the  avoidance,  the  patron 
fliall  (notwithftanding.  fuch  ufurpation  ai>d  inftitution)  reco- 
ver that  very  prefentation  •,  wliich  gives  back  to  him  the  fei-» 
fin  of  the  advowlon.  Yet  flill,  \i  the  true  patron  omitted  to 
bring  his  action  within  fix  months,  the  feifin  was  gained  by 
the  ufurper,  and  the  patron  to  recover  it  was  driven  to  the 
long  and  hazardous  procefs  of  a  writ  of  right.  To  remedy 
which,  it  was  farther  enafted  by  ftatute  7  Ann.  c  18.  that  no 
ufurpation  fliall  difplace  the  eftate  or  intereft  of  the  patron, 
or  turn  it  to  a  mere  right ;  but  that  the  true  patron  may  pre- 
fent  upon  the  next  avoidance,  as  if  no  fuch  ufurpation  had 
happened.  So  that  the  title  of  ufurpation  is  now  much  nar-  • 
rowed,  and  the  law  ftands  upon  this  reafonable  foundation  : 
that  if  a  Itrangcr  ufurps  my  prefentation,  and  I  do  not  pur- 
fue  my  right  within  fix  months,  I  fhall  lofe  that  turn  with- 
out remedy,  for  the  peace  of  the  church,  and  as  a  punlfli- 
ment  for  my  own  negligence  ;  but  that  turn  is  the  only  one 
I  (hall  lofe  thereby.  Ufurpation  now  gains  no  right  to  the 
ufurper,  with  regard  to  any  future  avoidance,  but  only  to 
the  prefent  vacancy  :  it  cannot  indeed  be  remedied  after  fix 
months  are  paft  ;  but,  during  thofe  fix  months,  it  is  only  a 
fpecies  of  difturbance. 

Disturbers  of  a  right  of  advowfon  may  therefore  be 
tbefe  three  perfons  ;  the  pfeudo-patron,  his  clerk,  and  the  or-- 
dinary  :  the  pretended  patron,  by  prefenting  to  a  church  to 
which  he  has  no  right,  and  thereby  making  it  litigious  or  dif- 
pwtable :  the  clerk,  by  demanding  or  obtaining  inftitution, 

(g)i  Inft,  357. 
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which  tends  to,  and  promotes  the  fame  inconvenience  ;  and 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  diihubiinces  are 
vexat'ous  and  injurious  to  him  who  hath  th.e  right :  and  tiicre- 
fore,  if -he  be  not  wanting  to  himfclf,  the  law  (b:'fides  the 
writ'of  right  of  advoivfon-t  which  is  a  final  and  conclufive  re- 
medy) hath  given  him  two  inferior  pofloflbry  actions  for  his 
relief;  an  affife  oi  darrein  prcfcntmentf  and  a  writ  of  ^?^ar/? 
impedit  ;  in  which  the  patron  is  alvvnys  the  plaintiff,  and  not 
the  clerk.  For  the  law  fuppofes  the  injury  to  be  offered  to 
him  only,  by  dbflructing  or  refufing  the  admifuon  of  .his  no- 
minee :  and  not  to  the  clerk,  vvrho  hath  no  right  in  him  till 
fnftitution,  and  of  couife  can  firffer  no  injury. 

I.  An  afTife  of  darrein  prcfcntment^  or  lafl  prefent,nion,  lies 
when  a  man,  or  his  anceltors,  under  whom  he  claims,  have 
prefented  a  clerk  to  a  benefice,  who  is  inUitufed  •,  and  after- 
wards upoii  the  next  avoidance  a  ftranger  prefents  a  clerk,  and 
thereby  difturbs  him  that  is  the  real  patron.  Fn  which  cafe 
the  patron  fha'il  have  this  writ  (h),  dire£led  to  the  (herifFto 
fummon  an  afufe  or  jury,  to  inquire  who  was  the  laft  patron 
that  prefented  to  the  church  now  vacant,  of  which  the  plain- 
tiff complains  that  he  is  deforced  by  the  defendant  :  and,  ac- 
cording as  the  affife  determines  that  queflion,  a  writ  fliall  if- 
fue  to  the  bifhop ;  ro  inflitute  the  clerk  of  that  patron,  in 
whofc  favour  the  determination  is  made,  and  alfo  to  give  da- 
mages, in  purfuance  of  flatute  Weftm.  2.  13  Edw.  I.  c.  5. 
This  queftion,  it  is  to  be  obferved,  was,  before  the  ftatutc 
7  Anri.  before-mentioned,  entirely  conclufive,  as  between 
the  patron  or  his  heirs  and  a  flranger  ■:  for,  till  then,  the  full 
poffeffion  of  the  advowfon  was  in  him  who  prefented  iafl  and 
his  heirs  ;  unlefs,  fmce  that  prefentation,  the  clerk  had  been 
evicted  within  fix  mon,ths,  or  the  rightful  patron  had  reco- 
vered the  advowfon  in  a  writ  of  right,  which  is  a  title  fupe- 
rior  to  all  others.  But  that  flatute  having  given  a  right  to  any 
perfpn  to  bring  a  quare  impedit^  and  to  recover  (if  his  title  be 
good)  notwithftanding  the  laft  prefentation,  by  whomfoever 

(h)F.  N-.  J3.  31. 
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made ;  aflifes  of  darrein  prefentment,  now  not  being  in  any 
wife  conclufive,  have  been  totally  difufed,  as  indeed  they  be- 
gan to  be  before  :  a  quare  impedit  being  a  more  general,  and 
therefore  a  more  ufual  a£lion.  For  the  ailife  of  darrein  pre- 
fentment lies  only  where  a  man  has  an  advowfon  by  defcent 
ftom  his  anceftors  -,  but  the  writ  of  quare  impedit  is  equally 
remedial  whether  a  man  claims  title  by  defcent  or  by  pur- 
chafe  (i). 

'    '  ■    '  '  -  >    *  -■"'- ' 

2.  I  PROCEED  therefore,   fecondly,  to  inquire  into  ithe 

nature  (k)  of  a  writ  oi quare  impedit,  now  the  only  action  ufed 

in  cafe  of  the  difturhance  oif  patronage  :  and  fhall  firft  pre- 

mife  the  ufual  proceedings  previous  to  the  bringing  of  the 

writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  (I),  otherwife  it 
will  lapfe  to  the  bifhop.  But,  if  the  prefentation  be  made 
within  that  time,  the  bidiop  is  bound  to  admit  and  inflitute 
tiie  clerk,  if  found  fufficient  (m)  ;  unlefs  the  church  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  be 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  with  the 
bifhop,  to  prevent  his  inflitution  of  his  antagonift's  clerk. 
An  inftitution  after  a  caveat  cuicred  is  void  by  the  ecclefiafti- 
cal  law  (n) ;  but  this  the  temporal  courts  pay  no  regard  to, 
^nd  look  upon  a  caveat  as  a  mere  nullity  (o).  But  if  two  pre- 
fentations  be  offered  to  the  bifhop  upon  the  fame  avoidance, 
the  church  is  then  faid  to  become  litigious  ;  and,  if  nothing 
farther  be  done,  the  bifliop  may  fufpend  the  admiffion  of  ei- 
ther, and  fufFer  a  lapfe  to  incur.  Yet  if  the  patron  or  clerk 
on  either  fide  requeft  him  to  award  a  Jus patronatusy  he  is 
bound  to  do  it.  Ajus patronatus^  is  a  commjflion  from  the  bi- 
fhop, directed  ufually  to  his  chancellor  and  others  of  competent 
learning  ;  who  are  to  fummon  a  jury  of  fix  clergymen  and  fix 
laymen,  to  inquire  into  and  examine  who  is  the  rightful  p^- 


(i)  1  Inft.  5sy.  (m)  Sec  book  1.  ch.  ii. 

(k)  3ce  Bofwell's  cafe.  €  Rep.  48.       (n)  i  Burn   107. 
(J)  Sec  l)ook  II.  ch.  18.  (0)  i  Roll.  Rep.  ipi. 
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tron  (p);  and  if,  upon  fuch  inquiry  made,  and  certificate 
thereof  returned  by  the  commillioners,  he  admits  and  inlVi- 
tutes  the  ckrlc  of  that  patron  whom  they  return  as  the  true 
one,  the  billiop  fccure-s  himfelf  at  nil  events  from  being  a  di- 
^url?er,  whatever  proceedings  may  be  had  afterwards  in  the 
temporal  courts. 

The  clerk  refufed  by  the  bifhop  may  alfo  have  a  remedy 
ag:iinil  him  in  the  fpiritual  court,  denominated  a  duplex  que- 
rela [v^):  which  is  a  complaint  in  the  nature  of  an  appe;»i 
from  the  ordinary  to  his  next  iiimedia-te  fupfrior;  as  from  a 
bifliop  to  the  arch-bifhop,  or  from  an  avchbifhop  to  the  de- 
legates :  and  if  the  fuperior  court  adjudges  the  caufe  of  refufal 
to  be  infafficient,  it  will  grant  inftitution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclefiaftical 
courfe ;  but  in  contefted  prefentations  they  feldom  gofofar: 
for,  upon  the  iirfl  delay  or  refufal  of  the  blfliop  to  admit  his 
•clerk,  the  patron  ufually  brings  his  writ  of  quare  hnpcdit 
againft  the  bifliop,  for  the  t«»mpOial  injury  done  to  his  proper- 
ty, in  difturbing  him  in  his  prefentation.  And,  if  the  delay 
urifes  from  the  bifhop  alone,  as  upon  pretence  of  incapacity, 
or  the  like,  then  he  only  is  named  in  the  writ;  but  if  there 
be  another  prctfentation  fet  up,  then  the  pretended  patron  and 
his  clerk  are  alfo  joined  in  the  adlion  ;  or  it  may  be  brought 
againft  the  patron  and  clerk,  leaving  out  the  bifhop,  or 
againft  the  patron  only.  But  it  is  moil  advifeable  to  bring  it 
againft  all  three :  for  if  the  bifliop  be  left  out,  and  the  fuit  be 
not  determined  till  the  fix  months  are  paft,  the  bifhop  is  en- 
titled to  piefcnt.by  lapfe;  for  he  is  not  party  to  the  fuit  (r): 
but,  if  he  be  named,  no  lapfe  can  poflibly  accrue  till  the  right 
is  determined.  If  the  patron  be  left  out,  and  the  writ  be. 
brought  only  againft  the  bifhop  and  the  clerk,  the  fuit  is  of  no 
effect,  and  the  writ  fliall  abate  (s) ;  for  the  right  of  the  patron 
Is  the  principal  queflion  in  the  caufe  (t).  If  the  clerk  be  left  out, 

fp)   I  Burn.  16,  17.  (?)  Hob.  3i«. 

(r)   JW.  113.  (i)   7  Rep.  z{. 

tq}  Cro.  Jac.  97,. 

0^4  and 


248  Private  Boot  III. 

atid'has  received  Inftitution  before  the  a<Sl:ion  brought  (as  Jbj 
fometimes  the  cafe)  the  patron  by  this  fuit  may  recover  hi?' 
^ight  of  patronage,  but  not  the  prefent  turn  •,  for  he  cannot 
have  judgment  to  remove  the  clerk,  unlefs  he  be  made  a  de- 
fendant, and  party  to  the  fuit,  to  hear  what  he  can  alledge  a- 
gainO:  it.  For  which  reafon  it  is  the  fafer  way  always  to  in- 
fert  them,  all  three,  in  the  writ. 

The  writ  of  quare  i?npedit  (u)  commands  the  diftwrbers, 
the  bi  ill  op,  the  pfeudo-patron,  and  his  clerk,  to  permit  the 
plaintiff  to  prefent  a  proper  perfon  (without  fpecifying  the 
particular  clerk)  to  fuch  a  vacant  church,  which  pjrtains  to 
his  patronage;  and  which  the  d,efendants,  as  he  allerfges,  do 
obfl;ru£t:  and  unlefs  they  fo  do,  then  that  they  appear  in  court 
to  fliew  the  reafon  v/hy  they  hinder  him. 

Immediately  on  the  fuing  out  of  the  quare  impeditj  if 
the  plaintiff  fufpefts  that  the  bifhop  will  admit  the  defendant's 
or  any  other  clerk,  pending  the  fuit,  he  may  have  a  prohibi- 
tory writ,  called  a  ne  admit ias  (w) ;  which  recites  the  content* 
tion  begun  in  the  king's  courts,  and  forbids  the  biffiop  to  admit 
any  clerk  vvhatfoever  till  fuch  contention  be  determined.  And 
if  the  bifliop  doth,  after  the  receipt  of  this  writ,  admit  any 
perfon,  even  though  the  patron's  right  may  have  been  found 
in  zjure  patronatus^  then  the  plaintiff,  after  he  has  obtained 
yidgm&nt  in  thz  quare  impcdity  may  remove  the  incumbent, 
jf  the  clerk  of  a  ftranger,  by  wrii  of  fcire  facias  {x) :  and 
ihall  have  a  fpecial  aftion  againfl  the  bifhop,  called  a  quare 
incumbravit ;  to  recover  the  prefentation,  and  alio  fatisfa£tion 
in  damages  for  the  injury  done  him  by  incumbering  the 
church  with  a  clerk,  pending  the  fuit,  and  after  the  ne  ad' 
mittas  received  (y).  But  if  the  bifliop  has  Incumbered  the 
church  by  inftituting  the  clerk,  before  the  7ie  admittas  iffued, 
po  quare  incumbravit  \\ti%  iox  the  bifhop  hath  no  legal 
tiotice,  tin  the  writ  oi  rie  admttas  is  ferved  upon  him.     The 

(u)  F.  N.  B.  3i.  (kJ  1  Sid.  P4. 
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patron  is  therefore  left  to  h.is  quare  impedit  merely  ;  which,  as 
was  before  obferved,  now  lies'' (unce  the  ftatuteof  Weftm.  2.) 
as  well  upon  a  recent  ufurpation  within  fix.  months  Ipaft,  as 
upon  a  diilurbance  without  any  ufurpation  had. 

In  the  proceedings  upon  a  quare  impedit y  the  pLiintifF  muH: 
fet  out  his  title  at  length,  and  prove  at  Icaft  one  prefentatiou 
in  himfelf,  his  anceftors,  or  thofe  under  whom  he  claims  ;  for 
he  muft  recover  by  the  flrength  of  his  own  right,  and  not  by 
the  weaknefs  of  the  defendant's  (z) :  and  he  muft  alfo  fhew 
a  difturbance  before  the  action  brought  (a).  Upon  this  the 
bifhop  and  the  clerk  ufually  difclaim  all  title:  fave  only,  the 
one  as  ordinary,  to  admit  and  inltitute  -,  and  the  other  as  pre- 
fentee  of  the  patron,  who  is  left  to  defend  his  own  right. 
And,  upon  failure  of  the  plaintiff  in  making  out  his  own  title, 
the  defendant  is  put  upon  the  proof  of  his,  in  order  to  obtain, 
judgment  for  himfelf,  if  needful.  But  if  the  right  be  found 
for  the  plaintiff,  on  the  trial,  thtee  farther  points  are  alfo  to 
be  inquired  :  i.  If  the  church  be  full;  and,  if  full,  then  of 
whofe  prefentation  :  for  if  it  be  of  the  defendant's  prefenti- 
tion,  then  the  clerk  is  removeable  by  writ  brought  in  due  time. 
2.  Of  what  value  the  living  is  :  and  this  in  order  to  affefs  the 
damages  which  are  diredled  to  be  given  by  the  ftatute  of 
Weftm.  2.  3.  In  cafe  of  plenarty  upon  an  ufurpation,  whe-. 
ther  fix  calendar  (b)  months  have  pafled  between  the  avoid- 
ance and  the  time  of  bringing  the  aftion  :  for  then  it  would 
not  be  within  the  ftatute,  whith  permits  an  ufurpation  to  be 
devefted  by  a  quare  impedit^  brought  infra  tempus  femejlre. 
So  that*  plenarty  is  ftill  a  fuiBcient  bar  in  an  adion  of  quar& 
impedit,  brought  above  fix  months  after  the  vacancy  happens; 
as  it  was  univerfally  by  the  common  law,  however  early  the 
a£lion  was  commenced. 

If  it  be  found  that  the  plaintiff  bath  the  right,  and  hath  com- 
menced his  adion  in  due  time,  then  he  ftiall  have  judgment  to 


(z)  Vaugh.  7,  8.  (b)xlnft.  36f. 

(3)  Hob.  199. 
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recover  the  prefentation  ;  and,  if  the  church  be  fu'i  by  inftl- 
tution  of  any  clerk,  to  remove  him:  unlefs  it  were  uV^A 
pendente  lite  by  lapfe  to  the  ordinary,  he  not  being  p^nv  tc^ 
the  fuit  ;  in  which  cafe  the  plaimifr  lofes  his  prefcjiiation  prt 
hac  vice,  but  fhall  recover  two  years  full  value  of  ihe  church 
from  the  defendant  the  pretended  patron,  as  a  fatisfa^f^ion  for 
the  turn  loft  by  his  difturbance :  or,  in  cafe  of  bis  ' 
cy,  he  ftiall  be  imprifohed  for  two  years  (c)»  But  If  the  cnvrcn 
remains  ftill  void  at  the  end  of  the  fuit,  then  whichi'ver  jV^rtv 
the  prefentation  is  found  to  bdong  to,  whether  plaintifr 'or  de- 
fendant, (hall  have  a  writ  diredcd  to  the  bifliopV(3^ia*//5;/fc'/z- 
dum  ckricwn  (d),  reciting  the  jadgment  of  the  court,'  and  or- 
dering him  loadmit  and  inftitute  the  clerk  'of-Hbe  pr^vaiiing 
part)';  and,  iT upon  this  ofder'he  does  iiot  aclmir  him,- the 
patron  may  fue  the  biihop  in  a  writ  of  qiiarc  non  admifit  (e), 
and  recover  a^tiiple  fatisfa6Hoti  in  damages. 

Besides  thefe  poffefToryafHons,  there  may  be  alfn  had  (as 
bath  before  been  incidentally  mentioned)  a  writ  of  n'^.Af  c/" 
ndvowfony  which  refembles  other  writs  of  right:  the  only 
diftinguilhing  advantage  now  attending  it  being,  that  it  is 
Kiore  conducive  than  ■\  qiiare  impcdit  ;  fince  to  an  aftion  of 
^uare-impedit  a  recovery  had  in  a  writ  of  right  may  be  plead* 
ed  in  bar. 

There  is  no  limitation  with  regard  to  the  time  within 
which  any  a<2:ions, touching  advowfons  are  to  be  brought;  a| 
leaft  none  later  than  the  times  of  Richard  I.  and  Henry  III. 
for  by  ftatiite  r  Mar.  ft.,  2.  c.  5.  the  ftatute  of  lin'.' rations^ 
jxHen.  Ym..  c.  a.  is.  declared  not  to  extend  to  any  wntof 
right  of  advqvvfon,  quare  impcdit,  or  aflife  oi  darrein  prc/ent- 
menty  oc  JUS  patronatus.  And  this  upon  very  good  reafonj 
jbecaufe  it  may  veiy  eafily  happen,  that  the  title  to  an  ad- 
vowfoit  may  not  come  in  queftion,  nor  the  right  have  op- 
portunity to  be  tried,  within  fixty  years  j  which  is  the  longeft 
period  of  limitation  affigned  by  the  ftatute  of  Henry  VIII.  For 
fir  Edward  Coke  (f)  tells, us,  that  there  was  a  parfon  of  one;  oi 

(0)  Stat.  Wtflm.  z.  I ;  £dw.  h  c.  s-         (e)  J'*'<i  47- 
kCt.i.  (f),Inft.  115. 

•    (J)  F.N.  B,  33. 
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his  churches, that  had  becnincumbentthereabout  fifty  years; 
nor  are  inftances  wanting  wherein  twofucceffive  incumbents 
have  continued  for  upwards  of  a  hundred  years  (g).  Had 
therefore  the  laft  of  thtfe  incumbents  been  the  clerk  of  a  ufur- 
per,  or  had  been  prefented  by  lapfe,  it  would  have  been  ne- 
cefTary  and  unavoidable  for  the  patron,  in  cafeof  a  difpute,  to 
have  recurred  back  above  a  century,  in  erder  to  have  fheivn-a 
clear  title  and  feifih  by  prefentation  and  admiflion  of  the  prior 
incumbent.  But  though,  for  thefe  reafons,  a  limitation  is 
highly  improper  with  rcfpedt  only  to  the  length  of  time;  y«t, 
as  the  title  of  advowfons  is,  for  want  of  fome  Fimitation,  ren- 
dered more  precarious  than  that  of  any  other  hereditament,  it 
might  not  perhaps  be  amifs  if  a  limitation  were  eftabliflied 
with  refpeft  to  the  number  of  avoidances  •,  or,  rather,  if  a 
Jimitation  were  compounded  of  the  length  of  time  and  the 
number  of  avoidances  together  j  for  inftance,  if  no  feifin  wcr6 
admittedtobealledgedinanyof  thefe  writs  of  patronage,  after 
lixty  years  and  three  avoidances  were  pad. 

In  a  writ  of  qiiare  impedity  which  is  almoft  the  only  real 
a6lion  that  remains  in  common  ufe,  and  alfo  in  the  a/fife  of 
darrien  prefentmcnt^  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fue  the  difturber.  But,  by  virtue 
of  feveral  a<5LS  of  parliament  (h),  there  is  one  fpecies  of  pre - 
fentations,  in  which  a  remedy,  to  be  fued  in  the  temporal 
courts,  is  put  into  the  hands  of  the  clerks  prefented,  as  well 
as  of  the  owners  of  the  advowfon.  I  mer.n  the  prefentation 
to  fuch  benefices,  as  belong  to  romatn  catholic  patrons ;  which, 
according  to  their  feveral  counties,  are  veiled  in  and  fecured 
to  the  two  univerfities  of  this  kingdom.  And  particularly 
by  the  ftatute  of  12  Ann.  ft.  2.  c.  14.  icCt.  4.  a  new  method 
of  proceeding  is  provided  \  viz.  that,  befides  the  writs  of 
quare  impedity  which  the  univerfities,  as  patrons  a^e  entitled 
to  bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a 

(g)  The  tijfo  laft  iaeumbents  of  the  latter  in  1700,  and  died  in  «7jr. 

rectory  of  CheUfield  sum  Famborough  (h)  Stat.  3  Jac.  I.  c.  5.   i  W.  &  M. 

{n^ent.  continacd  loi  years;  of  whom  c  16.  ij  Ann.  ft.  i.e.  14.  iiGeoAi. 

^he  former  was  admitted  in  i6jo,  the  c.  17. 
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i)ill  in  equity  againft  any  perfon  prefenting  to  fuch  living8,.ani 
^ifturbing  their  right  of  patronage,  or  his  cefiui  que  truji,  or 
any  -other  perfon  whom  they  have  caufe  to  fufpeft  ;  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
papiils,  in  evafion  of  thofe  laws  whereby  this  right  of  ad- 
vowfon  is  veiled  in  thofe  learned  bodies :  and  alio  (by  ttie 
itatute  II  Geo.  II.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advovvfon,  were  made 
bona  Jide  io  a  proteftant  pure bafer,  for  the  benefit  of  pro- 
teftants,  and  for  a  full  confideration  ;  without  which  requi- 
iites  every  fuch  grant  or  conveyance  of  any  advow!bn  or 
avoidance  is  abfolutely  null  and  void.  This  is  a  particular  law, 
and  calculated  foj  a  particular  purpofe:  but  in  no  inftance 
but  this  does  the  common  law  permit  the  clerk  himfelf  to  in- 
terfere in  recovering  a  prefentation,  of  which  he  is  afterwards 
to  have  the  advantage,.  ,Ji'or  be  fides  that  he  has  (as  was  before 
jobferved)  no  temporal  right  in  him  till  after  inflitution  and 
Jndu£lion;  and,  as  he  therefore  can  fufier  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  j  this  exclufion  of  the  clert 
from  being  plaintiff  feems  alfo  to  arife  from  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  funtlion. 
For  it  looks  upon  the  cure  of  fouls  as  too  arduous  and  ifti port- 
ant  a  tafK  to  be  eagerly  fought  for  by  any  ferious  clergyman; 
and  therefore  will  not  permit  him  to  contend  openly  at  law 
for  a  charge  and  truft,  which  it  prefumes  he  undertakes  ivith 
diffidence. 

But  when  the  clerk  is  in  full  pofieffion  of  th^  benefice, 
the  law  gives  him  the  fame  pofleiTory  remedies  to  recover 
his  glebe,  his  rents,  his  tithes,  and  other  ecclefiafticdl  du,es, 
by  writ  of  entry,  aflife,  ejedtment,  debt,  or  trefpafs,  (as 
the  cafe  may  happen)  which, it  furniflies  to  the  owners  of 
lay  property.  Yet  he  fhall  not  have  a  writ  of  right, 
nor  fuch  other  fimilar  writs  as  are  grounded^  upon  the 
mere  ri^ht ;  becaufe  he  hath  not  in  him  the  entire  fee  and 
right  (i)  J  but  he  is  entitled  to  a  fpccial  remedy,  called  a  writ 
pt  jurts  utnim,  which  is  fometimes  fly  led  the  parfon's  writ 

(i)  F.  N.  B.  43. 

of 
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of  rigut  (k),  being  the  hlgheft  writ  whlcli  he  can  have  (1). 
This  lies  for  a  parfon  or  a  prebendary  at  common  law,  and 
fpr  a  vicar  by  flatute  14  Edw.  III.  c.  17.  and  is  in  the  nature 
of  an  aflift ,  to  inquire  whether  the  tenements  in  queftion  are 
frankalmoign  belonging  to  the  church  of  the  deman,dant,  or 
elfe  the  lay  lee  of  the  tenant  (m).  And  thereby  the  demandant 
may  recover  lands  and  tenements  belonging  to  the  church, 
which  were  aliened  by  the  predeceflbr  ;  or  of  which  he  was 
difleifled  j  or  which  were  recovered  againft  him  by  verdict, 
confcflion,  or  default,  without  praying  in  aid  of  the  patron 
and  ordinary;  or  on  which  any  perfon  has  intruded  fmce  the 
predeccllbr's  death  (n).  But  fmce  the  reftraining  ftatute  of 
13  Eliz.  c.  10.  whereby  the  alienation  of  the  predeceflbr,  or 
a  recovery  fufFered  by  him  of  the  lands  of  the  church,  is 
declared  to  be  abfolutely  void,  this  remedy  is  of  very  little 
ufe,  unlefs  where  the  parfon  himfelf  has  been  deforced  for 
more  than  t^venty  years  (o)  •,  for  the  fucceflbr,  at  any  compe- 
tent time  after  his  acceflion  to  the  benefice,  may  enter,  or 
bring  an  ejectment. 

(k)  Bootktit.  (n)  F.  N.  B.  48,  49. 

i\)  F.  AT.  B.  48.  (o)  Booth,  an. 

<m)  Rcgiftr.  jt. 
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Of  injuries  proceeding  from,  or  affecting, 
THE  CROWN. 


TTAVING  in  the  nine  preceding  chapters  confidered  the 
■*"'^  injuries,  or  private  wrongs,  that  may  be  offered  by 
one  fubje£l  to  another,  all  of  which  are  redreffed  by  the  com- 
mand and  authority  of  the  king,  fignified  by  his  original 
writs  returnable  in  his  feveral  courts  of  juftice,  which  thence 
derive  a  jurifdidiion  of  examining  and  determining  the  com- 
plaint; I  proceed  now  to  inquire  of  the  mode  of  redreffing 
thofe  injuries  to  which  the  crown  itfelf  is  a  party:  which  in- 
juries are  either  where  the  crown  is  the  aggreffor,  and  which 
therefore  cannot  without  a  folecifm  admit  of  the  fame  kind  of 
remedy  (a) ;  or  elfe  is  the  fufferer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  thofe,  we  will 
confider  firft,  the  manner  of  redreffing  thofe  wrongs  or  inju- 
ries which  a  fubjedl  may  fuffer  from  the  crown,  and  then  of 
redreffing  thofe  which  the  crown  may  receive  from  a  fubjeft. 

I.  That  the  king  can  do  no  wrong,  is  a  neceffary  and  fun- 
damental principle  of  the  Englifli  conftitution :  meaning  only, 
as  has  formerly  been  obferved  (b),  that,  in  the  firft  place,  what- 
ever may  be  amifs  in  the  conduft  of  public  affairs  is  not 

(a)  Bro.  Abr.  t.fd'Um.  i%.  I. pre-  (Ii)  Book  I.  ch,  7.  pag.  243— i4<J. 

regativc.  z. 

chargeable 
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cbarfi-eable  perfonaHy  on  the  king,  nor  Is  he,  but  liis  mini- 
fliers,  accountable  for  it  to  the  people  :  and,  fecondly,  that 
the  prerogative  of  the  crown  extends  not  to  do  any  injury; 
for,  being  created  for  the  benefit  of  the  people,  it  cannot  b-^ 
exerted  to  their  prejudice  (c).  Whenever  therefore  it  hap- 
pens, that  by  mifinformatlon  or  inadvertence,  the  crown  hath 
been  induced  to  invade  the  private  rights  of  any  of  its  fubje£ls, 
though  no  aiSlion  will  lie  againfl  the  fovereign  (d),  (for  who 
(liall  command  the  king)  (e)  ?  yet  the  law  hath  furniflied  the 
fubje6lwith  a  decent  and  refpeftful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  true  flate  of  the  mat- 
ter in  difpute  :  and,  as  it  prefumes  that  to  know  of  an  injury 
and  to  redrefs  it  are  infeparable  in  thd  royal  bread,  it  then 
iff'ues  as  of  courfe,  in  the  king's  own  name,  his  orders  to  his 
judges  to  do  juftice  to  the  party  aggrieved. 

The  diflance  between  the  fovereign  and  his  fubje£lsisfuch, 
that  it  rarely  can  happen,  that  any  perfonal  'm]\ixy  can  imme- 
diately and  diredlly  proceed  from  the  prince  to  any  private 
man :  and,  as  it  can  fo  feldom  happen,  the  law  in  decency 
fuppofes  that  it  never  will  or  can  happen  at  all ;  becaufe  it  feels 
jtfclf  incapable  of  furnifliing  any  adequate  remedy,  without 
infringing  the  dignity  and  deftroying  the  fovereignty  of  the 
royal  perfon,  by  fettingup  fome  fuperior  power  with  authority 
to  call  him  to  account.  The  inconveniency,  therefore,  of  a 
rtiifchief  that  is  barely  poffible,  is  (as  Mr  Locke  has  obferved) 
(f)  well  recompenfed  by  the  peace  of  the  public  and  fecurity 
of  the  government,  in  the  perfon  of  the  chief  magiftrate  be- 
ing fet  out  of  the  reach  of  coercion.  But  injuries  to  the 
rights  of  pr^operty  can  fcarcely  be  committed  by  the  crown 
without  the  intervention  of  its  ofHcers  ;  for  whom  the  law 
in  matter  of  right  entertains  no  refpe£l  or  delicacy,  but  fur- 
nifhes  various  methods  of  detefting  the  errors  or  mifconduft 
of  thofe  agents,  by  whom  the  king  has  been  deceived,  and 
induced  to  do  a  temporary  injuftice. 

(c)  Plowd.  487.  (e)  Finch.  L.  «3. 

(d!)  Jenkins.  78,  (fj  on  Gov.  p.  sVieft.  105% 
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The  common  law  methods  of  obtaining  polTeffion  or  re- 
flitution  from  the  crown,  of  either  real  or  perfonal  property, 
are,  I.  By  petition  de  droitj  or  petition  of  right,  which  is 
faid  to  owe  its  original  to  king  Edward  the  firft  (g).  2.  By 
vionftrans  de  droit,  manifeftation  or  plea  of  right :  both  of 
which  may  be  preferred  or  profecuted  either  in  the  chancery 
or  cxchequpr  (h).  The  former  is  of  ufe,  where  the  king  is 
in  fallpoflcfiion  of  the  hereditaments  or  chattels,  and  the  party 
fiiggefts  fuch  a  right  as  controvrrts  the  title  of  the  crown, 
grounded  on  fasSts  difclofcd  in  the  petition  itfclf;  in  which 
cafe  he  muflbe  caref'ul  to  ftate  rrufy  the  whole  title  of  the 
crown,  other ^.vife  the  petition  fliall  abate  (i) :  and  then,  upon 
this  anfwer  being  endorfed  or  underwritten  by  the  king,  foit 
droit  fait  al  partie  (let  right  be  done  to  the  party)  (j)  a  com- 
miiBon  (hall  iflue  to  inquire  of  the  truth  of  this  fuggedion 
(k)  :  after  the  return  of  which,  the  king's  attorney  is  at  liber- 
ty to  plead  in  bar  j  and  the  merits  fhall  be  determined  upon 
iflue  or  demurrer,  as  in  fuits  between  fubjecl  and  fubje«Sl. 
Thus,  if  a  difleifor  of  land«,  which  are  holden  of  the  crown, 
dies  feifed  v/ithout  any  heir,  Avhereby  the  king  \^  prima  facie 
intitled  to  the  lands,  and  the  pofleffion  is  caft  on  him  either 
by  inqueft  of  office,  or  by  aft  of  law  without  any  office  found  j 
now  the  diffeifee  fhall  have  remedy  by  petition  of  right,  fug- 
gefting  the  title  of  the  crown,  and  his  own  fuperior  right  be- 
fore the  diiieifm  made  (1).  But  where  the  right  of  the  party, 
as  well  as  the  right  of  the  crown,  appears  upon  record,  there 
the  party  fhall  have  monflrans  de  droits  which  is  putting  in  a 
claim  ©f  right  grounded  on  fafts  already  acknowledged  and 
eftablifhed,  and  praying  the  judgment  of  the  court,  whether 
upon  thofe  facts  the  king  or  the  fubje6i:  hath  the  right.  As  if, 
in  the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inquell  of  office,  (as  well  the  difleinn,  as  the  dying 
without  any  heir)  the  party  grieved  fliall  have  monjiransde droit 
at  the  common  law  (m).     But  as  this  feldom  happens,  and- 

{g)^ro.Ahr.  t.  prcrog.  x.     Fitzh.         (k)  Skin.  608.  Rad.  Enir.  461. 
Air.  t.  error.  S.  (1)  Bro.  Ahr.  t.  pclition.  10.  4>  Rep, 

(h)  Skin.  Coi).  58. 

(i)  Finch.  L.  aj(J.  (m)  4  Rep.  55. 

(j)  State  Tr.  vii.  i  J4. 
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fufiicient  common  to  his  tenants,  according  to  the  pioporti- 
oa  of  tht'ir  land.  And  this  is  extremely  reafonable  :  for  it 
would  be  very  hard  if  the  lord,  vvbofe  ancedors  granted  out 
ihefe  eftates  to  which  the  commons  are  appendant,  Ihould 
be  precluded  from  making  what  advantage  he  can  of  tb'j  reft 
of  his  manor  j  provided  fuch  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  The  (tatute 
V/eft.  2.  13  Edw.  I.  c.  46.  extends  this  liberty  of  approving, 
in  like  manner,  againft  all  others  that  hive  common  appur-^ 
tenant y  or  in  gfofs,  as  well  as  againft  the  tenants  cf  the  lord, 
who  have  their  common  appendant  ■■,  and  faither  enacts,  that 
no  affife  of  novel  diffefin^  for  common,  fhall  lie  againft  a  lord 
for  eredling  on  the  common  any  wind-mill,  fbeep-boufe,  or 
other  neceffhry  buildings  therein  fpecificd  :  which,  fir  Ed- 
ward Coke  fays  (w),  are  only  put  as  examples ;  and  that  anv 
other  neceflary  improvements  may  be  made  by  the  lord,  tho* 
in  reality  they  abridge  the  common,  and  make  it  lefs  fufRci- 
cient  for  the  commoners.  And,  laftly,  by  (tatutes  29  Geo. 
II.  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  ena<Sted, 
tbat  any  lords  of  waftes  and  commons,  with  the  confent  o£ 
tbe  major  part,  in  number  and  value,  of  the  commoners, 
may  inclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

III.  The  third  fpecies  of  difturbance,  that  of  ways^  is  ve- 
ry fimilar  in  its  nature  to  the  laft  :  it  principally,  happening 
when  a  perfon,  who  hath  a  right  to  a  way  over  another's 
grounds,  by  grant  or  prefcription,  isobftru6ted  by  inclolures, 
or  other  obftacles,  or  by  ploughing  acrofs  it ;  by  which  means 
he  cannot  enjoy  his  right  of  way,  or  at  leaft  not  in  fo  com- 
modious a  manner  as  he  might  have  done.  If  this  be  a  way 
annexed  to  his  eftate,  and  the  obftru£tion  is  made  by  the  te- 
nant of  the  land,  this  brings  it  to  another  fpecies  of  injury  ; 
for  it  is  then  a  nufance^  for  which  an  aflife  will  lie,  as  men* 
tioned  in  a  former  chapter  (x).  But  if  the  right  of  way, 
thus  obftrufted  by  the  tenant,  be  only  in  grofs^  (that  is,  an- 
nexed to  a  man's  perfon,  and  unconnedled  with  any  lands  or 

(w)  X  Inft.  47$.  (x)  Ch.  13.  p.  ii8. 
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renements)  or  if  the  obftru£lion  of  a  way  belonplng  toW- 
houfe  or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe 
merely  a  diilurbance :  for  the  obftraclion  of  a  way  in  grofs  ir 
no  detriment  to  any  lands  or  tenements,  and  therefore  doei 
not  fall  under  the  legal  notion  of  a  nnfance,  which  muft  be 
laid,  ad  nocumentwn  liberi  tenementi  (y);  and  the  cbrtru£li*dB 
on  of  it  by  a  ftranger  can  never  tend  to  put  the  right  of  way 
in  difpute  :  the  remedy  therefore  for  thefe  difturbanees  is  not 
by  aflife  or  any  real  action,  but  by  the  univerfal  remedy  of 
aftion  on  the  cafe  to  recover  damages  (z). 

IV.  The  fourth  fpecies  of  diflurbance  is  that  of  didurb- 
ance  of  tenure^  or  breaking  that  connexion  which  fubfifts 
between  the  lord  and  his  tenant,  and  to  which  the  law  pays^ 
fo  high  a  regard,  that  it  will  not  fufFer  it  to  be  wantonly  dif-- 
folved  by  the  aft  of  a  third  perfori.  The  having  an  eftate 
well  tenanted  is  an  advantage  that  every  landlord  muft  be 
very  fenfible  of  ;  and  therefore  the  driving  away  a  tenant 
from  off  his  eftate  is  an  injury  of  no  fmall  confequence.  If 
therefore  there  be  a  tenant  at  will  of  any  lands  or  tenements, 
and  a  ftranger  either  by  menaces  and  threats^  or  by  unlawful 
diftrefles,  or  by  fraud  and  circumvention,  or  otlrer  means, 
contrives  to  drive  him  away,  or  inveigle  him  to  leave  his  te- 
nancy, this  the  law  very  juftly  conftrues  to  be  a  wrong  <ind 
injury  to  the  lord  (a),  and  gives  him  a  reparation  in  damages- 
againfb  the  offender  by  a  fpecial  action  on  the  cafe. 

V.  The  fifth  and  laft  fpecies  of  diilurbance,  but  by  far  the 
moft  confiderable,  is  that  of  difturbance  oi  patronage  \  which 
\i  an  hindrance  or  obllruftion  of  a  patron  to  prefent  his  clerk 
to  a  benefice. 

This  injury  was  diftinguifbed  at  common  law  from  another 
fpecies  of  injury,  called  iifurpation  ;  which  is  an  abfolute  oufter 
or  difpofftffion  of  the  patron,  and  happens  when  a  ftranger,  that 
hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon  admitted 

(y)  F.  N.  B.  183.  (a)  Hal.  Anal.  c.  40.  i  Roll.  Abr.  108. 

(;)  Hale  on  F.  N.B.  i3j.Lutw.  Ill,  11^ 

and 
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and  inflltuted  (h).  In  which  cale,  of  ufurpatlon,  the  patroa 
]ai\  by  c}}e  common  law  not  only  his  turn  of  prefehting  pro 
ijiic  vicCf  but  alfo  the  abfolute  and  perpetual  inheritance  of 
the  advowfon,  fo  that  he  could  not  prcfent  again  upon  the 
next  avoidance,  unlefs  in  the  mean  time  he  recovered  his 
right  by  a  real  a£lio;i,  xnZ.  a  writ  oi  right  of  advoxvfon  (c)< 

•^JI^iflE  rejifon  given  for  his  lofing  the  prefent  turn,  and  not 
eje£ling  the  ufurper's  clerk,  was,  tliat  the  final  intent  of  the 
law  in  creating  this  fpecies  of  property  beijig  to  have  a  fit 
perfon  to  celebrate  divine  fervice,  it  preferred  the  peace  of 
the  church  (provided  a  clerk  were  once  admitted  and  inilitu- 
ted)   to  the.right  of  any  patron  whatever.     And  the  patron 
alfo  loft  the  inheritance  of  his  advowfon,  uulei's  he  recovered 
it  in  a  writ  of  right,  becaufe  by  fuch  lifurpation  he  was  put 
out  of  poflelTion  of  his  advowfon,  as  much  as  when  by  adlual 
entry  and  oufter  he  is  difleifed  of  lands  or  hoafes  ;   fince  the 
only  pofleflion,  of  which  an  advowfon  is  capable,   is  by  actu- 
al prefcntation  and  admiffion  of  one's  clerk.     And  therefore, 
when  the  clerk  was  once  inftituted  (except  In  the  cafe  of  the 
king,  where  he  muft  alfo  ht  inducted)  (d),  the  church  was 
abfolutely/«//  ;  and  the  ufurper  htczmQfeifedoi  the  advow- 
fon.   Which  feifin  or  pofleffion  it  was  impoffible  for  the  true' 
patron  to  remove  by  any  polTeflbry  a£lion,   or  other  means, 
during  the  plenarty  or  fuljnefs  of  the  church  i  and  when  it 
became  void  afrefli,  he  could  not  prefent,   fince  another  had 
the  right  of  pofleffion.     The  only  remedy  therefore,   which 
the  pairon  had  left,  was  to  try  the  mere  right  in  a  writ  of 
right  of  advowfon  ;  which  is  a  peculiar  writ  of  right,  framed 
for  this  fpecial  purpofe,  but  in  every  other  refpe£t  correfpond- 
ing  with  other  writs  of  right  (e) :  arid,   if  a  man  recovered 
therein,  he  regained  his  advowfon,  and  was  entitled  to  prefent 
at  the  next  avoidance  (f).     But  in  order  to  fuch  recovery  he 
muftalledge  a  prefcntation  in  himfelf  or  fome  of  his  anceftors, 
which  proves  him  or  them  to  have  been  once  in  pofleffion: 
for,  as  a  grant  of  the  advowfon,  during  the  fullnefs  of  the" 

(b)  Co.  Litt.  177.  (eVF.  N.  B.  30. 

(c)  6  Rep,  49.-  mibid,  16, 

(d)  Ihid, 

Qj2.  church, 
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church,  conveys  no  manner  of  poiteflrion  for  the  prefent'^ 
therefore  a  purchafer,  until  he  hath  prefented,  hath  rlo  aftual' 
fiffin  whereon  to  ground  a  writ  of  right  (g).  Thus  ftood  the 
common  law. 

Bu  T  bifhops,  in  an-tient  times,  either  by  cr^rekfTnefs  or  cqI- 
lufion,  frequently  inftitiuing  clerks  upon  the  prefentation  pf 
ufurpcrs,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  poireffion,  it  was  in'  fubflance  enacted  by  ftatute 
Weftm.  2.  13  Edw.  Lc.  5.  §.  2.  that  if  a  poflefibry  action  be 
brought  within  fix  months  after  the  avoidance,  the  patron 
(hall  (notwithftanding  fuch  ufurpation  and  inftitution)  reco- 
t^er  that  very  prefentation  ;  which  gives  back  to  him  the  fei- 
fin  of  the  advowfon.  Yet  ftill,  if  the  true  patron  omitted  to 
bring  his  a£l;on  within  fix  months,  the  feifin  was  gained  by 
the  ufurper,  and  the  patron  to  recover  it  was  driven  to  the 
long  and  hazardous  procefs  of  a  writ  of  right.  To  remedy* 
which,  it  was  farther  ena£led  by  flatute  7  Ann.  c.  18.  that  no 
ufurpation  Ihall  difplaee  the  eftate  or  intereft  of  the  patron, 
or  turn  it  to  a  mere  right ;  but  that  the  true  patron  may  pre- 
fent  upon  the  next  avoidance,  as  if  no  fuch  ufurpation  had 
happened.  So  that  the  title  of  ufurpation  is  now  much  nar- 
rowed, and  the  laAv  ftands  upon  this  reafonable  foundation  : 
that  if  a  ftranger  ufurps  my  prefentation,  and  I  do  not  pur- 
fue  my  right  within  fix  months,  I  fhall  lofe  that  turn  with- 
out remedy,  for  the  peace  of  the  church,  and  as  a  punifli- 
ment  for  my  own  negligence  j  but  that  turn  is  the  only  one 
I  (hall  lofe  thereby.  Ufurpation  now  gains  no  right  to  the 
ufurper,  with  regard  to  any  future  avoidance,  but  only  to 
the  prefent  vacancy  :  it  cannot  indeed  be  remedied  after  fix 
months  are  paft  5  but,  during  thofe  fix  months,  it  is  only  a 
fpecies  of  difturbance. 

Disturbers  of  a  right  of  advowfon  may  therefore  be 
thefe  three  perfons  j  the  pfeudo-patron,  his  clerk,  and  the  or- 
dinary :  the  pretended  patron,  by  prefenting  to  a  church  to 
which  he  has  no  right,  and  thereby  making  it  litigious  or  dif- 
putriblc :  the  clerk,  by  demanding  or  obtaining  inftitution, 

(S)  1  Inft,  3.J7'  ,  .  , 

whichk 
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which  tendjto,  and  promotes  the  fame  inconvenience  ;  and 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  difturbances  are 
vexatious  and  injurious  to  him  who  hath  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himfilf,  the  law  (befides  the 
writ  of  right  of  advo-ijufony  \ih\ch  is  a  final  and  conclufive  re- 
medy) hath  given  him  two  inferior  pofTeirory  a(^ions  for  his 
relief;  an  afTife  oi  darrein  prefcntinent^  and  a  writ  of  ^r/^tri?, 
impedit  ;  in  which  the  patron  is  ah/ays  the  plaintifF,  and  not 
the  clerk.  For  the  law  fuppofes  the  injury  to  be  offered  to 
him  only,  by  obfliucling  or  refufing  the  admiiTion  of  his  no- 
minee:  and  not  to  the  clerk,  who  hath  no  tight  in  him  till 
rnftitetion,  and  of  courfe  can  fufrer  no  injury. 

T.  An  adlfe  of  darrein  prefentmenty  or  laft  prefcntation,  lies 
when  a  man,  or  his  ancertors,  under  whom  he  claims,  have 
prefented  a  clerk  to  a  benefice,  who  is  inflituted  •,  and  after- 
wards upon  the  next  avoidance  a  ftranger  prefents  a  clerk,  and 
thereby  difturbs  him  that  is  the  real  patron.  In  which  cafe 
the  patron  fhall  have  this  writ  (h),  direfted  to  the  fherifFto 
fummon  an  aflife  or  jury,  to  inquire  who  was  the  laft  patron 
that  prefented  to  the  church  now  vacant,  of  which  the  plain- 
tiff complains  that  he  is  deforced  by  the  defendant  :  and,  ac- 
cording as  the  afTife  determines  that  queftion,  a  writ  fh:)ll  if- 
fue  to  the  bifhop ;  to  inftitute  the  clerk  of  that  patron,  in 
ivhofc  favour  the  determination  is  made,  and  alfo  to  give  da- 
mages, in  purfuanceof  ftatute  Weflm.  2.  13  Edw.  I.  c.  5. 
This  queftion,  it  is  to  be  obferved,  was,  before  the  (tatute 
7  Ann.  before-mentioned,  entirely  conclufive,  as  between 
the  patron  or  his  heirs  and  a  ftranger  :  for,  till  then,  the  full 
pofTefTion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs  ;  unlef?,  fince  that  prefcntation,  the  clerk  had  been 
evicted  within  fix  months,  or  the  rightful  patron  had  reco- 
vered the  advowfon  in  a  writ  of  right,  which  is  a  title  fupe- 
rior  to  all  others.  But  that  ftatute  having  given' a  right  to  any 
perfon  to  bring  a  quare  impedit^  and  to  recover  (if  his  title  be 
jgood)  notwithftanding  the  laft  prefcntation,  by  whomfoever 

{h)F.N.B.  sr. 
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made;  afTifes  oi  darrein  pre/enttnenf,  now  nof  being  in  any 
wife  conclufjve,  have  been  totally  difufed,  as  indeed  they  be- 
gan to  be  before  :  a  quarc  impedit  being  a  more  general,  and 
therefore  a  more  ufual  action.  For  the  aiFife  of  darrein  pre- 
fentment  lies  only  where  a  man  has  an  advowfon  by  defcent 
iVom  his  anceftors  ;  but  the  writ  of  quare  impedit  is-cfqually 
remedial  whether  a  man  claims  title  by  defcent  or  by  pur- 
chafe  (i). 

I 

2.  I  PROCEED  therefore,  fecondly,  to  inquire  into  the 
nature  (k)  of  a  writ  oiquars  impedit,  now  the  only  a£tion  ufed 
in  cafe  of  the  difturbance  of  pationage  :  and  {hall  firft  pre- 
xnife  the  ufual  proceedings  previous  to  the  bringing  of  the 
writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  (1),  otherwife  it 
will  lapfe  to  the  bifliop.  But,  if  the  prefentation  be  made 
within  that  time,  the  bifhop  is  bound  to  aiimit  and  inftitute 
the  clerk,  if  found  fufficient  (m)  ;  unlefs  the  church  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  be 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  with  the 
bifhop,  to  prevent  bis  inftitution  of  his  antagonift's  clerk. 
An  inftitution  after  a  ca-jeat  ex\itrcA.  is  void  by  the  ecclefiaili- 
cal.law  (n);  but  this  the  temporal  courts  pay  no  regard  to, 
and  look  upon  a  caveat  as  a  nrkere  nullity  (o).  But  if  two  pre- 
fentations  be  offered  to  the  bifliop  upon  the  fame  avoidance, 
the  church  is  then  f;nd  to  become  litigious  ;  and,  if  nothing 
farther  be  done,  the  bifliop  may  fufpend  the  admilTion  of  ci- 
ther, and  fufTer  a  lapfe  to  incur.  Yet  if  the  patron  or  clerk 
on  either  fide  requefl  him  to  award  a  juspatronatuSy  he  is 
bound  to  do  it.  Ajuspatrcnatus^  is  a  commjfTion  from  the  bi- 
fhop, direfted  ufually  to  his  chancellor  and  others  of  competent 
learning  ;  who  are  to  fummon  a  jury  of  fix  clergymen  and  fix 
laymen,  to  inquire  into  and  examine  who  is  the  rightful  pa- 

(i)  X  Ind.  :?5y.  (m)  See  book  I.  ch.  Ii. 

(k)  Sec  Bofwell's  cafe.  6  Rep.  48.      (n)  i  Burn  xo7. 
(1)  See  bcok  II.  ch.  18.  (o)  i  Roll.  Rep,  ipi. 
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ixon  (p);  and  If,  upon  fuch  inquiry  made,  and  certificate 
thereof  returned  by  the  comniilHoncrs,  he  admits  and  infti- 
taites  the  clerk  of  that  patron  whom  they  return  as  the  true 
one,  the  bifliop  fecures  himfelf  at  all  events  from  being  a  di- 
^urber,  whatever  proceedings  may  be  hud  afterwards  in  the 
temporal  courts. 

The  clerk  refufed  by  the  bifhop  may  alfo  have  a  remedy 
againil  him  in  the  fpiritual  court,  denominated  a  duplex  que- 
j^ela(q):  which  is  a  compliint  in  the  nature  of  an  appeal 
from  the  ordinary  to  his  next  i^nmediate  fuperior;  as  from  a 
bifhop  to  the  aich-biihop,  or  from  an  archbiPnop  to  the  de- 
legates :  and  if  the  fuperior  court  adjudges  the  caufe  of  refufal 
to  be  infuCicient,  it  will  grant  inftitution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclefiaftical 
courfe  ;  but  in  contefted  prefentations  they  feldom  go  fo  far-: 
for,  upon  t^^e  firft  delay  or  refufal  of«the  bifhop  to  admit  his 
clerk,  the  patron  ufually  brings  his  writ  of  qiiare  iynpedit 
againft  the  bifhop,  for  the  temporal  injury  done  to  his  proper- 
ty, in  difturbing  him  in  his  prcfentation.  And,  if  the  delay 
arifes  from  the  bifliop  alone,  as  upon  pretence  of  incapacity, 
or  the  like,  then  he  only  is  named  in  the  writ;  but  if  there 
be  anothjer  prefentation  fet  up,  then  the  pretended  patron  and 
liis  clerk  are  alfo  joined  in  the  attion  •,  or  it.  maybe  brought 
againft  the  patron  and  clerk,  leaving  out  the  biihop,  or. 
againft  the  patron  only.  But  it  is  moft  advifeable  to  bring  it 
againft  all  three:  for  if  the  biinop  be  ieft  out,  and  the  fuitbe 
not  determined  till  the  fix  months  are  paft,  the  bifliop  is  en- 
titled to  prefent  by  lapfe ;  for  he  is  not  party  to  the  fuit  (r)r 
but,  if  he  be  named,  no  lapfe  can  pofiibly  accrue  till  the  right 
is  determined.  If  the  patron  be  left  our,  and  the  writ  b© 
brought  only  againft  the  bifhop  and  the  clerk,  the  fuit  is  of  no 
efFedt,  and  the  writ  fhall  abate  (s) ;  for  the  right  of  the  patron 
is  the  principal  queftion  in  the  caufe  (t).  If  the  clerk  be  left  out, 

fp)   I  Burn.  16,  f7.  (s)  Hob.  31S. 

(r)   Ih'td.  113.  (t)   7  Rep.  1%. 

■i\)  Cro.  Jsc.  93.     ■ 
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and  has  received  inftifution  before  the  a£tion  brought  (as  is 
fometimes  the  eafc)  the  patron  by  this  fuit  may  recover  his 
right  of  patronage,  but  not  the  prefent  turn  ;  for  he  cannot 
have  judgment  to  remove  the  clerk,  unlefs  he  be  m?dc  a  de- 
fendant, and  party  to  the  fuit,  to  hear  what  he  can  alledge  a- 
gainft  it.  For  which  reafon  it  is  the  fafer  way  always  to  in- 
fert  them,  jaU  three,  jfi  the  writ. 

The  writ  of  qiiare^' imfedit  (u)  commands  the  difturbers, 
the  bifliop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the 
plaintiiF  to  prefent  a  proper  perfon  (without  fpecifying  the 
particular  clerk)  to  fuch  a  vacant  church,  which  pertains  to 
his  patronage ;  and  which  the  defendants,  as  he  alledges,  do 
obftru£l:  and  unlefs  they  fo  do,  then  that  they  appear  in  court 
to  fliew  the  reafon  why  they  hinder  him. 

Immediatelt  on  the  fuing.out  of  the  quare  impedit^  if 
the  plaintiff  fufpe£ls  that  the  bifhop  will  admit  the  defendant's 
or  any  other  clerk,  pending  the  fuit,  he  may  have  a  prohibi- 
tory writ,  called  a  ne  admittas  (w)  •,  which  recites  the  conten- 
tion begun  in  the  king's  (?ourts,  and  forbids  the  bifhop  to  admit 
any  clerk  whatfoever  till  fuch  contention  be  determined.  And 
if  the  bifhop  doth,  after  the  receipt  of  this  writ,  admit  any 
perfon,  even  though  the  patron's  right  may  have  been  found 
in  zjure  patronatusy  then  the  plaintiff,  after  he  has  obtained 
judgment  in  the  quare  impedit^  may  remove  the  incumbent, 
if  the  clerk  of  a  flrapger,  by  writ  of  fcire  facias  (x) :  and 
fhall  have  a  fpecial  adlion  againfl  the  bifhop,  called  a  quare 
ineumbravit :  to  recover  the  prefentation,  and  alfo  fatisfadiion 
in  damages  for  the  injury  done  him  by  incumbering  the 
church  with  a  clerk,  pending  the  fait,  and  after  the  nc  ad- 
mittas received  fy).  But  if  the  bifhop  has  incumbered  the 
church  by  inflituting  the  clerk,  before  the  ne  admittas  ifTued, 
no  quare  ineumbravit  lies ;  for  the  bifhop  hath  no  legal 
i^otice,  till  the  writ  of  nf  admittas  is  ferved  upon  him.     The 

<u)  F.  N.  B.  3t,  (x)  1  Sid.  94- 

(w) //iV/.  37..  (y)F.  N.  3,48. 
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■'!««.  s  therefore  left  to  his  quare  imptdit  merely  ,  which  a, 
•  »Sre  obfervcC,  .0.  li«  (r.nce.he  fta.u.eot  Wen,,,.  .0 
:J.'teU  «po„  .  recenc  ufurp.io.  within  hx  ..ontns  patl.  .. 
!^pcn  a  dilUrbancc  withottt  an/  ulurpat.on  had. 

^'     I.  .he  proceedings  upon  a  quarehn^cdU   the  ^^-^-f^^ 
■«fet  out  hls'title  a.  length,  and  prove  a,  lea  ft  one  prefen  a  ,o„ 
in  hi,.felf,  his  aneeftors,  or  thofe  under  whom  he  eb.ms    fo, 
,  ^    »uft  recover  by  .he  ftreng.h  of  his  o-V'S"^'- f^  "« ''^ 
'  the  wea!.nefs  of  the  defendant's  (z) :  and  he  muft  alfo  fi,ew 
^        iLhance  before  .he  adion  brough.  (a)      Upon  .  .s  .  = 
bin,opa»d  .he  clerk  ufually  difclain,  all  ...e:  f-=  ""'y-  *; 
one  as  ordinary,  .0  adn.it  and  inlUtute  -,  and  the  other  as  pre- 
Vreeofhe    ;.rpn,whoislef.  ,0    defend  his   own  r,g    . 
And,  upon  failure  of  .he  plaintiff  in  making  out  h,s  own  .tU. 
the  defendant  is  put  upon  the  proof  of  his,  ,n  order  .0  obtan,. 
judgment  for  himfelf,  if  needful.     Bu.  if  the  ngh.  be  found 
for  the  plaintiff,  on  the  .rial,  three  farther  po.nts  are  alfo  to 
be  inquired:  ..  If  the  ebureh  be  full,  and,  .f  full,  then  of 
whofe  prefentation  :  tor  if  it  be  of  the  defendant  s  prelenta- 
,i„n,  ti!en  the  clerk  is  removeable  by  writ  brought  .n  due  «me 
J.  Of  what  value  the  living  is  :  and  this  m  order  to  aOefs  the 
damages  which   are  direaed  to  be  given  by  theaatuteof 
Weftm.  a.  3.     In  cafe  of  pleijarty  upon  an  ufurpation,  whe- 
ther fix  calendar  (b)  months  have  paffed  between  the  a,o,a- 
ance  and  the  time  of  bringing  the  aaion  :  for  then  ,t  would 
not  be  within  the  ftatute,  which  permits  an  ufurpat.on  .0  be 
devefted  by  a  quare  impedit,  brought  wfra  ta„pus  fmefin. 
■  So  that  plenarty  is  ftiU  a  fufficient  bar  in  an  adfon  of  quare 
impeiit,  brought  above  fix  months  after  the  vacancy  happens , 
as  it  was  univerfally  by  the  common  law,  however  early  the 
aSion  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath  com-  . 
cenced  his  aaion  in  due  time,  then  he  fhall  have  judgment  to 

(.)V.„gl,.,,«.  (b).M.  !«.. 

(»)  H»i>-  'ss-  recover 
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recover  the  prefentation  ;  and,  if  the  church  be  full  by  mftjr 
tution  of  any  clerk,  td  remove  him  :  unlefs  it  were  filled 
pendente  lite  by  lapfe  to  the  ordinary,  he  not  being  party  to 
the  flirt  ;  in  which  cafe  the  plaintiff  lofes  his  prefentation  pf 
hac  vicey  but  fhall  recover  two  years  full  value  of  the  church 
from  the  defendant  the  pretended  patron,  as  a  fatisfaction  for 
the  turn  loft  by  his  diiturbance:  or,  In  cafe  of  his  iijfplven- 
cy,  he  fliall  be  imprlfoned  for  two  years  (c).  But  if  the  church 
remains  ftill  void  at  the  end  of  the  fuit,  then  whichever  party 
the  prefentation  is  found  to  belong  to,  whether  plaintiff  or  de- 
fendant, (hall  have  a  writ  directed  to  the  bifhop  ad  admitten- 
dum  clericum  (d),  reciting  the  judgment  of  the  court,  and  or- 
dering him  to  admit  and  inftitute  the  cleik  of  the  prevailing 
party;  and,  if  upon  this  order  he  does  not-  admit  him,  the 
|>atron  may  fue  the  bifhop  in  a  writ  of  quare  non  admifit  (e), 
and  recover  ample  fatisfa6lion  in  damages. 

Besides  thefe  pofTeflbry  a£lions,  there  may  be  alfo  had  (as 
bath  before  been  incidentally  mentioned)  a  writ  of  right  of 
advovjfon^  which  refembles  other  writs  of  right :  the  only 
<iiftingui{hing  advantage  now  attending  it  being,  that  it  is 
more  conclufive  than  a  quare  impedit ;  fince  to  an  a^lon  of 
quare  impedit  a  recovery  had  in  a  writ  of  right  may  be  plead- 
ed in  bar. 

There  is  no  limitation  with  regard  to  the  time  vvlthia 
which  any  atSlions  touching  advowfons  are  to  be  brought;  at 
leaft  none  later  than  the  times  of  Puchard  I.  and  Henry  III. 
for  by  flatute  i  Mar.  ft.  2.  c  5.  the  flatute  of  limitations^ 
32  Hen.  VIII.  c.  2.  is  declared  not  to  extend  to  any  writ  o£ 
right  of  advowfon,  quare  impedit ^  or  afTife  of  ^:jrr^m  prefent- 
.mcntf  ox  jus  patronatiis.  And  this  upon  very  good  reafon  ; 
'becaufe  it  may  very  eafily  happen,  that  the  title  to  an  ad- 
vowfon may  not  come  in  queftion,  nor  the  right  have  op- 
portunity to  be  tried,  within  fixty  years  ;  which  is  the  longeft 
period  of  limitation  afTigned  by  the  flatute  of  Henry  VIII.  For 
Cr  Edward  Coke  (f)  tells  us,  that  there  was  a  parfon  of  one  of 

(c)  Stat.  Weftm.  a.  13  Edw.  I.  c.'^.        (e)  lUd*  47. 

(d)  F.  N.  B.  38.  ,  . 

'  his 
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his  churches,  that  had  been  incumbent  there  about  fifty  years; 
nor  are  inftances  wanting  wherein  twofucceflive  incumbents 
Tiave  continued  for  upwards  of  a  hundred  years  (g).  Had 
tiiereforc  the  lafl  of  thtfe  incumbents  been  the  clerk  of  a  ufur- 
per,  or  had  been  prefented  by  lapfe,  it  would  have  been  ne- 
ceffary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute,  to 
have  recurred  back  above  a  century,  in  order  to  have  fhewn  a 
clear  title  and  feifin  by  prefentation  and  admilTion  of  the  prior 
incumbent.  But  though,  for  thefe  rcafons,  a  limitation  is 
highly  improper  with  lefpeft  only  to  the  length  of  time  ;  yet, 
as  the  title  of  advowfons  is,  for  want  of  fome  limitation,  ren- 
dered more  precarious  than  that  of  any  other  hereditament,  it 
might  not  perhaps  be  amifs  if  a  limitation  were  eftabliflied 
with  refpeft  to  the  number  of  avoidances ;  or,  ratber,  if  a 
limitation  were  compounded  of  the  length  of  time  and  the 
number  of  avoidances  together ;  for  inftance,  if  no  feifin  wefe 
admitted  tobealledged  in  any  of  thefe  writs  of  patronage,  after 
iixty  years  and  three  avoidances  were  paft. 

In  a  writ  of  quare  impcdity  which  is  almoft  the  only  real 
aftion  that  remains  in  common  ufe,  and  alfo  in  the  aflife  of 
darrien  prefentmcnt,  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fue  the  diflurber.  But,  by  virtue 
of  feveral  a£ls  of  parliament  (h),  there  is  one  fpecies  of  pre- 
fentations,  in  which  a  remedy,  to  be  fued  in  the  temporal 
courts,  is  put  into  the  hands  of  the  clerks  prefented,  as  well 
as  of  the  owners  of  the  advowfon.  I  mean  the  prefentation 
to  fuch  benefices,  as  belong  to  roman  catholic  patrons ;  which, 
according  to  their  feveral  counties,  are  vefted  in  and  fecured. 
to  the  two  univerfities  of  this  kingdom.  And  particularly 
by  the  ftatute  of  12  Ann,  ft.  2.  c  14.  fe£l.  4,  a  new  method 
of  proceeding  is  provided ;  viz.  that,  bcfides  the  writs  of' 
quare  impedit^  which  the  univerfities,  as  patrons  are  entitled 
to  bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  ^ 

(g)  The  two  laft  incumbents  of  the  latter  in  1700,  and  died  in  1751. 
re£tory  of  CheUfield  eiim  Farnborough         (h)  Stat.  3  Jac.  J.  c.  5.  i  W-  &  M. 

in  I^ent.  continued  loi  years;  of  whom  c  a(5.  li  Ann.  ft.  j.  C.14.  iiGeo.II. 

tJje  fprmer  was  admitted  in  ifijo,   the  c.  17* 
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bill  in  equity  agalnft  any  perfon  prefenting  to  fuch  livings,  ana- 
difturbing  their  right  of  patronage,  or  his  ceftui  que  :'n:ft,  or^ 
any  other  perfon  whom  they  have  caufe  to  fufpedt ;  in  order 
to  compel  a  difcovery  of  any  fecret  trufis,  for  the  benefit  cf 
papifts,  in  evafion  of  thofe  laws  whereby  this  right  of  ad- 
%^owfon  is  vefled  in  thofe  learned  bodies:  and  alfo  (by  the 
ftatute  1 1  Geo.  II.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advowfon,  were  made 
bona  fide  X.Q  a  proteftant  purchafer,  for  the  benefit  of  pro- 
teftants,  and  for  a  full  confideration  ;  without  which  requi- 
fites  every  fuch  grant  or  conveyance  of  any  advowfon  or 
avoidance  is  abfolutely  null  and  void.  This  is  a  particular  law, 
and  calculated  for  a  particular  purpofe:  but  in  no  inftance 
but  this  -does  the  common  law  permit  the  ch^rk  himfelf  to  in- 
terfere in  recovering  a  prefentation,  of  which  he  is  afterwards 
f  o  have  the  advantage.  For  befides  that  he  has  (as  was  before 
obferved)  no  temporal  right  in  him  till  after  inftitution  and 
indu£lion;  and,  as  he  therefore  can  fufFer  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  ;  this  exclufion  of  the  clerk 
from  being  plaintiff  feems  alfo  to  aiife  from  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  fun(Stion- 
For  it  looks  upon  the  cure  of  fouls  as  too  arduous  and  import- 
ant a  talk  to  be  eagerly  fought  for  by  any  ferious  clergyman; 
and  therefore  will  not  permit  him  to  contend  openly  at  law 
for  a  charge  and  truft,  which  it  prefumes  he  4andertakes  with 
^diffidence. 

But  when  the  clerk  is  in  full  pofieflion  of  the  benefice, 
the  law  gives  him  the  fame  pofleflbry  remedies  to  recover 
his  glebe,  his  rents,  his  tithes,  and  other  ecclefiaflical  dues, 
i)y  writ  of  entry,  affife,  eje<Slment,  debt,  or  trefpafs,  (as 
the  c^fe  may  happen)  which  it  furnifhes  to  the  owners  of 
lay  propeftr.  Yet  he  fhall  not  have  a  writ  of  right, 
nor  fuch  other  fimilar  writs  as  are  grounded  upon  the 
mere  ri^ht ;  becaufe  he  hath  not  in  him  the  entire  fee  and 
right  (i)  I  but  he  is  entitled  to  a  fpccial  remedy,  called  a  writ 
K>£  juris  utruvty  which  is  fometimes  ftyled  the  parfon's  writ 

(i)  F.  N.  B.  4?. 

of 
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of  right  (k),  being  the  higheft  wiit  which  he  can  have  (I). 
This  lies  for  a  parfon  or  a  prebendary  at  common  law,  and 
for  a  vicar  by  ftatute  14  Edw.  III.  c.  17.  and  is  in  the  nature 
of  an  aflifc,  to  inquire  whether  the  tenements  in  queftion  are 
frankalmoign  belonging  to  the  church  of  the  demandant,  or 
clfe  the  lav  fee  of  the  tenant  (m).  And  thereby  the  demandant 
may  recover  lands  and  tenements  belonging  to  the  church, 
which  were  aliened  by  the  predeceflbr  ;  or  of  which  he  was 
diflcMfTid  ;  or  which  were  recovered  againfl:  him  by  verdi£l, 
confc'flion,  or  default,  without  praying  in  aid  of  the  patron 
and  ordinary;  or. on  which  any  perfon  has  intruded  fince  the 
predeceflbr's  death  (n).  But  fince  the  reftraining  ftatute  of 
13  Eliz.  c.  10.  whereby  the  alienation  of  the  predeceflbr,  or 
a  recovery  fufFered  by  him  of  the  lands  of  the  church,  is 
declared  to  be  abfolutcly  void,  this  remedy  is  of  very  little 
ufe,  unlefs  where  the  parfon  himfelf  has  been  deforced  for 
more  than  twenty  years  (0) ;  for  the  fucceflbr,  at  any  compe« 
tent  time  after  his  acceflion  to  the  benefice,  may  enter,  or 
bring  an  ejednient. 

(k)  Boolktii.  (n)   F.  2V.  B.  48,  49. 

(1)  F.  N.  B.  48.  <o)  Booth,  ill. 

{m)  Regiftr.  js. 
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Of  IN  j  UTtlES    PROCEEDING  from,   or   AFFECTINOy 

THE  CROWN. 


TJAVING  in  the  nine  preceding  chapters  confidered  the 
injuries,  or  private  wrongs,  that  may  he  offered  by 
one  fubje£l  to  another,  all  of  which  are  redreffed  by  the  com- 
mand and  authority  of  the  king,  fignified  by  his  original 
writs  returnable  in  his  feveral  courts  of  judice,  which  thence 
derive  a  jurlfdiftion  of  examining  and  determining  the  com- 
plaint; I  proceed  now  to  inquire  of  the  mode  of  redreffmg 
thofe injuries  to  which  the  crown  itfelf  is  a  party:  which  in- 
juries are  either  where  the  crown  is  the  aggreflbr,  and  which 
therefore  cannot  without  a  folecifm  admit  of  the  fame  kind  of 
remedy  (a)  -,  or  elfe  is  the  fufferer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  thofe,  we  will 
confider  firft,  the  manner  of  redrefiing  thofe  wrongs  or  inju- 
ries which  a  fubje6t  may  fuffer  from  the  crown,  and  then  of 
redreffmg  thofe  which  the  crown  may  receive  from  a  fubje£t. 

I.  That  the  king  can  do  no  wrong,  is  a  neceffaryand  fun- 
damental principle  ot  the  Englifli  conflitution :  meaning  only, 
as  has  formerly  been  obferved  (b),  that,  in  the  firft  place,  what- 
ever may  be  amifs  in  the  conduct  of  public  affairs  is  not 

(a)  Bro.  Air.  Upetitien.  i».  t.frc'  (b)  Book  I.  cli,  7.  pag.  243 — »4<J. 

rogativt.  3,, 

chargeable 


Ch.  iji  Wrongs.  25 j 

chargeable  perfonally  on  the  king,  nor  is  he,  but  his  mini- 
flers,  accountable  for  it  to  the  people :  and,  fecondly,  that 
the  prerogative  of  the  crown  extends  not  to  do  any  injury  $ 
/or,  being  created  for  the  benefit  of  the  people,  it  cannot  b(; 
exerted  to  their  prejudice  (c).  "Whenever  therefore  it  hap- 
pens, that  by  mifinformation  or  inadvertence,  the  crown  hath 
been  induced  to  invade  the  private  rights  of  any  of  its  fubjedls, 
though  no  action  will  lie  againft  the  fovereign  (d),  (for  who 
fliall  command  the  king)  (e)  ?  yet  the  law  hath  furnifhed  the 
fubje(i;i:  with  a  decent  and  rcfpe<Stful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  tiue  f^ate  of  the  mat- 
ter in  difpute  :  and,  as  it  prefumes  that  to  know  of  an  injury 
and  to  redrefs  it  are  infeparable  in  the  royal  bread,  it  then 
ifl'ues  as  of  courfe,  in  the  king's  own  nan'je,  his  orders  to  his 
judges  to  do  juftice  to  the  party  aggrieved. 

The  diftance  between  the  fovereign  and  his  fubje61s  is  fuch, 
that  it  rarely  can  happen,  that  any  perfonal  injury  can  imme- 
diately and  directly  proceed  from  the  prince  to  any  private 
man;  and>  as  it  can  fo  feldom  happen,  the  law  in  decency] 
fuppofes  that  it  never  will  or  can  happen  at  all;  becaufe  it  feels 
itfelf  incapable  of  furnifhing  any  adequate  remedy,  without 
infringing  the  dignity  and  deftroying  the  fovereignty  of  the 
royal  perfon,  by  fetting  up  fome  fuperior  power  with  authority, 
to  call  him  to  account.  The  inconveniency,  therefore,  of  a 
mifchief  that  is  barely  poflible,  is  (as  Mr  Locke  has  obferved); 
(f)  well  recompenfed  by  the  peace  of  the  public  and  fecurity 
of  the  government,  in  the  perfon  of  the  chief  magiftrate  be-^ 
ing  fct  out  of  the  reach  of  coercion.  But  injuries  to  the 
lights  of  property  can  fcarceiy  be  committed  by  the  crownr 
without  the  intervention  of  its  officers  ;  for  whom  the  law 
in  matter  of  right  entertains  no  refpect  or  delicacy,  but  fur- 
nifhes  various  methods  of  dete£ling  the  errors  or  mifcondu£fc 
of  thofe  agents,  by  whom  the  king  has  been  deceived,  and 
induced  to  do  a  temporary  injuftice. 


(c)  Plowd.  487.  (e)  Finch.  L.  8j. 

(d)  Jenkin*.  78.  (f^  on  Gov.  p.  %,  fcft.  joj. 
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Tpie  common  law  methods  of  obtaining  poiTeflion  or  re- 
•  ftitution  from  the  crown,  of  either  real  or  perfonal  propertyj 
arc,  I.  By  petition  de  droits  or  petition  of  right,  which  is, 
faid  to  owe  its  original  to  king  Edward  the  firit  (g).  2.  By 
monflrans  de  droity  manifeftation-or  plea  of  right  :  both  of 
which  may  be  preferred  or  profccuted  either  in  the  chancery 
or  exchequer  (h).  The  former  is  of  ufe,  where  the  king  is 
in  full  poflVflion  of  the  hereditaments  or  chattels,  and  the  party 
fuggelis  fuch  a  right  as  controv  rts  the  title  of  the  crown, 
grounded  on  faiGs  difclofcd  in  the  petition  itfclf;  in  which 
cafe  he  mufl  be  careful  to  flute  truiy  the  whole  title  of  the 
Crown,  otherwise  tlie  petition  lliall  abate  (i)  :  and  then,  upon 
this  anfwer  being  endorfed  or  underwiitten  by  the  king,  foit 
droit  fait  al  partie  (let  right  be  done  to  the  party)  (j)  a  com- 
mifTion  {hall  ilTue  to  inquire  of  the  truth  of  this  fuggeflion 
(k)  :  after  the  return  of  which,  the  king's  attorney  is  at  liber- 
ty to  plead  in  bar  j  and  the  merits  fhall  be  determined  upon 
iffue  or  demurrer,  as  in  fuits  between  fubje6l  and  fubje^t. 
Thus,  if  a  difleifor  of  land«,  which  are  holden  of  the  crown, 
dies  feifed  without  any  heir,  whereby  the  king  \s  prima  facie 
intitled  to  the  lands,  and  the  poffeffion  is  caft  on,  him  either 
by  inqueft  of  ofRce,  or  by  a6t  of  law  without  any  office  found  ', 
no'v  the  difleifec  fhall  have  remedy  by  petition  of  right,  fug- 
gefting  the  title  of  the  crown,  and  his  own  fuperior  right  be- 
fore the  diflcifm  made  (1).  But  where  the  right  of  the  party, 
as  well  as  the  right  of  the  crown,  appears  upon  record,  there 
the  party  (hall  have  monflrans  de  droits  which  is  putting  in  a 
claim  ef  right  grounded  on  fadls  already  acknowledged  and 
eflabliilied,  and  praying  the  judgment  of  the  courr,  whether 
upon  thofe  fafts  the  king  or  the  fubjecl  hath  the  right.  As  if, 
in  the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inquert  of  ofHce,  (as  well  the  difieifin,  as  the  dying 
without  any  heir)  the  party  grieved  fhall  have  monfir  am  de  droit 
at  the  common  law  (m).     But  as  this  feldom  happens,  and 

(g)  Bro.  yf>.  t.  fnrog.  x.     Fitzh.  (k)  Skin.  608.  Raft.  Enir.  461. 

Mr.  t.  error.  8.  (1)  Bro.  Abr.  t.  pdiiion.  lo.  4.  Rep. 

(h)  Skin.  tfcp.  58. 

(i)  Finch.  L.  ijS.  (m)  4  Rep.  $$. 

{})  State  Tr,  vii.  134. 
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the  remedy  hy  petition  was  extremely  tedious  and  cxpenfive, 
that  by  inpnjlransw^^  irrnch  enlarged  and  rendered  almoft  uni- 
veifai  by  feveral  flatutes,  pi;rticularly  36  Edw.  III.  c.  13. 
and  2  &  3  Evlw.  VI.  c.  8.  which  alfo  allow  inquifitions  of 
ofiice  to  be  traverfed  or  denied,  AYherever  the  right  of  a  fub- 
je£t  is  concerned,  except  in  a  very  few  cafes  (n).  Thefe  pro- 
ceedings are  had  in  the  petty  b;ig  cfficfe  in  the  court  of  chan- 
cery :  and,  if  upon  either  of  them  the  right  be  determined 
againd  the  crown,  the  judgment  is,  quod  manus  d:mini  regis 
ajnovcantur  et  pdfrjjlo  rejiituatur  petenti^  falvo  jure  doniini 
regis  (o)  j  which  lall  claufe  is  always  added  to  ju<;lgments  a- 
gaiufh  the  king  (p),  to  whom  no  laches  is  ever  imputed,  and 
whofe  right  (till  ibaie  late  ftatutes)  (q)  was  never  defeated 
by  any  limitation  or  length  of  time.  And  by  fuch  judgment 
the  crown  is  inft.mtly  out  of  pofleffion  (r)  ;  fo  that  there  needs 
not  the  indecent  interpofition  of  his  own  officers  to  transfei* 
the  feifin  from  the  king  to  the  party  aggrieved. 

II.  The   methods  of  redrcfling  fuch  injuries  as  the  crown 
may  receive  from  a  fubjeft,  are, 

I.  By  fuch  ufual  common  law  actions  as  are  confiUent 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
by  reafon  of  his  legal  ubiquity,  cannot  be  diffeifed  or  dif- 
poflcfied  of  any  real  property  which  is  once  veiled  in  him,  he 
can  maintain  no  a£lion  which  fuppofes  a  difpoffelRon  of  the 
plaintiff';  fuch  as  an  afiife  or  an  ejeflment  (s)  :  but  he  may 
bring  a  quare  impedit  (t),  which  always  fuppofes  the  conri- 
plainant  to  be  feifed  or  poflcffed  of  the  advowfon  :  and  he  may 
profccute  this  writ,  as  well  as  every  other,  as  well  in  the 
king's  bench  at  the  common  pleas,  or  in  whatever  court  he 
pleafes.  So  too  he  may  bring  an  a6lion  of  trefpafs  for  taking 
away  his  goods  ;  but  not  for  breaking  his  clofe,  or  any  other 
injury  done  upon  his  foil  or  pofleflion  (v).  It  would  be 
equally  tedious  and  difficult,  to  run  through  every  minute 

(n)  Skin.  608.  (r)  TvlH.  459. 

(o)  2  lull.  6ps.  Rafl:.  Entr.  463.  (s)  Bio.  Ahr.  t.  prerogative.  8p. 

(p)  Finch.  L,  460.  (t)  F.  N.  B.  31. 

(q)  ii  Jac.  I.  c.  i.pGeo.  UI.c  iS.  lv)Bro. 4ir.t.^rerog.  130F.N.  B.po. 
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diftlnftion  that  might  be  gleaned  from  our  antient  books  with 
regard  to  this  matter  ;  nor  is  it  in  any  degree  neceflary,  as 
much-ea(ier  and  more  efFi^ciual  remedies  are  ufually  obtained 
by  fuch  prerogative  modes  of  procefs,  as  are  peculiarly  con- 
fined ro  the  crown. 

2.  Such  is  that  of  inquifitlon  or  inqucfl  of  ojfice  :  which  is 
an  inquiry  n'ade  by  the  king's  ofilcer,  his  fhtriff,  coroner,  or 
excheator,  virtute  cfficii,  or  by  writ  to  them  fent  for  that  pur- 
pofe,  or  by  commiilioners  Ipecialiy  appointed,  concerning 
any  m.atttr  that  entitles  the  king  to  the  poflcfTion  of  lands  or 
'tenements,  goods  or  chattels  (u).  This  is  done  by  a  jury  of  no 
'deteFO^inaje  number ;  being  either  twelve,  or  lefs,  or  mere. 
As,  to  inquire,  whether  the  king's  tenant  for  life  died  feifed, 
whereby  the  reverfion  accrues  to  the  king:  whether  A,  who 
held.immediately  of  the  crown,  died  without  heirs  ;  in  which 
cafe  tlie  lands. belong  to  the  king  by  efcheat :  whether  B  be 
attainted  of  treafon  ;  whereby  his  eftate  is  forfeited  to  the 
crown  :  whether  C,  who  has  purchafed  lands,  be  an  alien ; 
which  is.  another  caufe  of  forfeiture  :  whether  D  be  an  idiot 
a  nat'mitaie ;  and  therefore,  together  with  his  lands,  apper- 
tains to  the  cuflody  of  the  king  :  and  other  queftions  of  like 
importj  concerning  both  the  circUmfiances  of  the  tenant,  and 
the  value  or  identity  of  the  lands.  Thefe  inquefts  of  office 
were  more  frequently  in  pracSlice  than  at  prefent,  during  the 
continuance  of  the  military  tenures  amongft  us  :  when,  upon 
the  death  of  every  one  of  the  king's  tenants,  an  inqueft  of 
ofnce  was  held,  called  an  inquifitio  poji  tnorte?}i,  to  inquire  of 
what  lands  he  died  feifed,  who  was  his  heir,  and  of  what  age, 
in  order  to  entitle  the  king  to  his  marriage,  wardfliip,  relief, 
prhner-fdjiny  or  other  advantages,  as  the  circumftances  of 
the  cafe  might  tuva  out.  To  fuperintend  and  regulate  thefe 
inquiries  the  court  of  wards  and  liveries  was  inftituted  by  fla- 
tute  32  Hen.  VIII.  c.  46.  which  was  aboliihed  at  the  reflora- 
ticn  of  king  Charles  the  fecond,  together  with  the  oppreflive 
tenures  upon  which  it  was  founded. 

(u)  lincli.  L  313,  4,  J. 

With 
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With  regard  to  other  matters,  the  inquefts  of  office  ftill 
remain  in  force,  ami  are  taken  upon  proper  occafioqs;  being 
extended  not  only  to  lands,  but  alfotb  goods  and  chattels  per- 
fonal,  as  in  the  cafe  of  wreck,  treafure-trovc,  and  the  like  ; 
and  efpecially  as  to  forfeitures  for  offences.  For  every  jury 
which  tries  a  man  for  treafon  or  felony,  every  coroner's  in- 
queft  that  fits  upon  -^fglo  dc  fe^  or  one  killed  by  chancemedley, 
is,  not  only  with  regard  to  chattels,  but  alfo  as  to  real  inter- 
efts,  in  all  refpe£ls  an  inqucft  of  office  :  and  if  they  find  the 
treafon  or  felony,  or  even  the  flight  of  the  party  accufed  (tho* 
innocent)  the  king  is  thereupon,  by  virtue  of  ihis  office  found, 
entitled  to  have  his  forfeitures;  and  alfo,  in  the  cafe  of  chance- 
medley,  he  or  his  grantees  are  entitled  to  fuch  things,  by  way 
of  deodand,  as  have  moved  to  the  death  of  the  party. 

These  inquefts  of  office  were  devifed  by  law,  as  an  au- 
thentic means  to  give  the  king  his  right  by  folemn  matter  of 
record  ;  without  which  he  in  general  can  neither  take,  nor 
part  from,  any  thing  (w).  For  it  is  a  part  of  the  liberties  of 
England,  and  greatly  for  the  fafety  of  the  fubje£l:,  that  the 
king  may  not  enter  upon  or  feife  any  man's  polTeffions  upon 
bare  furmifes,  without  the  intervention  of  a  jury  (x).  It  is 
however  particularly  enabled  by  the  ftatute  33  Hen.  VIII.  c. 
20.  that  in  cafe  of  attainder  for  high  treafon,  the  king  fhall 
have  the  forfeiture  inftantly,  without  any  inquifition  of  office. 
And,  as  the  king  hath  no  title  at  all  to  any  property  of  this 
fort  before  office  found,  therefore  by  the  ftatute  18  Hen.  VI. 
c.  6.  it  was  ena£led,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  office  found,  or  returned  into  the  exche- 
quer, fhall  be  void.  And,  by  the  bill  of  rights  at  the  revo- 
lution, I  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  all  grants 
and  promifes  of  fines  and  forfeitures  of  particular  perfons  be- 
fore conviction  (which  is  here  the  inqueft  of  office)  are  illegal 
and  void  ;  which  indeed  was  the  law  of  the  land  in  the  reign 
of  Edward  the  third  (y). 

(w)  Finch.  L.  8».  (y)  i  Inft.  48. 

(x)  Gilb.  hift.  cxch.  lix.  Hob.  347- 
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With  regard  to  real  property,  if  an  oiFice  be  found  for  the 
king,  it  puts  him  in  immediate  poricirion,  without  the  trouble 
of  a  formal  entry,  provided  a  fubjecl  in  the  like  cafe  would 
have  had  a  right  to  enter  ;  and  the  king  (liall  receive  all  the 
mefne  or  intermediate  profits  from  the  time  that  his  title  ac- 
crued (z).  As,  on  the  other  hand,  by  the  articuli  fuper  car- 
tas (a),  if  the  king's  efcheator  or  flierifl' feife  lands  into  the 
king's  hand  without  caufe,  upon  taking  them  out  of  the  king's 
hand  again,  the  party  Ihall  have  the  mefne  profits  I'eftored  to 
him. 

In  order  to  avoid  the  poireflion  of  the  crown,  acquired  by 
the  finding  of  fuch  office,  the  fubje6t  may  not  only  have  his 
petition  of  rights  which  difclofes  new  fafts  not  found  by  the 
office,  and  his  monjlrans  de  droits  which  relies  on  the  fa£ls  as 
found;  but  alfo  he  may  (for  the.moft  part)  trav£rfe  or  deny 
the  matter  of  fa£l  itfelf,  and  put  it  in  a  courfe  of  trial  by  the 
common  law  procefs  of  the  court  of  chancery :  yet  ftill,  in 
fome  fpecial  cafes,  he  hath  no  remedy  left  but  a  mere  petition 
of  right  (b).  Thefe  trai>erfcsj  as  well  as  the  monjlrans  de 
t/roiV,  were  greatly  enlarged  and  regulated  for  the  benefit  of  the 
fubjc£i,  by  the  ftatutes  before-mentioned,  and  others  (c). 
And  in  the  traverfes  thus  given  by  ftatute,  which  came  in  the 
place  of  the  old  petition  of  right,  the  party  traverfing  is  con- 
fidered  as  the  plaintiff  (d) ;  and  muft  therefore  make  out  his 
own  title,  as  well  as  impeach  that  of  the  crown,  and  then 
fhall  have  judgment  qiiodmanus  domini  regis  amoveantur,  ^c. 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 
by  litters  patent, which  ought  not  to  be  granted  (e),  or  where  the 
patentee  hath  done  an  att  that  amounts  to  a  forfeiture  of  the 

(z)  Finch.  L   315,  3ifi.  Edwr.  Til.  c.  13.  i  &  j  Edw.  VI.  c.  8. 

(a)  iS  Edw.  I.  ft.  3.  c.  ip.  (d)  Law  of  nift  prim.  aoi. 

(b)  Finch.  L.  3x4.  (ej  See  book  II.  ch.  ii, 

(c)  Stat.  34.  Edw.  HI.  c,  J 3.  3« 

grant  (£}, 
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grant  (f),  the  remedy  to  repeal  the  patent  is  by  writ  of  fcire 
facias  in  chancery  (g).  This  may  be  brought  either  on  the 
part  of  the  king,  or  in  order  to  reiurTie  the  thing  grunted  ;  or, 
if  the  grant  be  injurious  to  a  fubje6t,  the  king  is  bound  ot 
right  to  permit  him  (upon  his  petition)  to  ufe  his  royal  nam^ 
for  repealing  the  patent  in  -a  fcire  facias  (h).  And  fo  alfo,  if, 
upon  clfice  untruly  foui\d  for  the  king,  he  grants  tht  land  o- 
ver  to  another,  he  who  is  grieved  thereby,  and  traverfes  the 
ofHcc  itfelf,  is  entitled  before  iffue  joined  to  a  fcire  facias  a- 
gainft  the  patentee,  in  order  to  avoid  the  grant  (i). 

4.  Am  information  on  behaif  of  the  crown,  filed  in  the  ex- 
chequer by  the  king's  attorney  general,  is  a  method  of  fuii  for 
recovering  money  or  other  chattels,  or  for  obtr.inir.g  fatisfic- 
tion  in  damages  for  any  pesfonal  v</rong  (k)  committed  in  the 
lands  or  other  poffefTions  of  the  crown.  It  differs  from  an  in- 
formation filed  in  the  court  of  king's  bench,  of  which  we 
fhall  treat  in  the  ntxt  book  ;  in  that  this'xz  inflituted  toredret's 
a  private  wrong,  by  which  the  property  ot  the  crown  is  ai- 
fedled,  that  is  calculated  to  punifli  fome  public  wrong,  or 
heinous  mifdemefnor  in  the  defendant.  It  is  grounded  on  no 
writ  under  feal,  but  merely  on  the,  intimation  of  the  king's 
officer  the  attorney-general,  who  "  gives  the  couit  to  under- 
"  (land  and  be  informed  of"  the  matter  in,  queftion  ;  upon 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits 
betv/een  fubje£l  and  fubje£l.  The  molt  ufual  informations  are 
thofe  of  intrufion  and  debt :  intnifion^  for  any  trefpafs  commit- 
ted on  the  lands  of  the  crown  (1),  as  by  entering  thereon  with- 
out title,  holding  over  after  a  leafe  is  determined,  taking  the 
profits,  cutting  down  timber,  or  the  like;  and  debt^  upon  any 
contradl  for  monies  due  to  the  king,  or  for  any  forfeiture  due 
to  the  crown  upon  the  breach  of  a  penal  ftatute.  This  is  mod 
commonly  ufed  to  recover  forfeitures  occafioned.  by  tranfgref- 
fing  thofe  laws  which  are  enabled  for  the  eftabliiliment  and 

(f)Dyer.  ij>8.  (k)  Moor.  375. 

(s;)  3  Lev.  no.     4  Ind.  88.  (1;  Cro.  Jac.iiz.  i,  Leon.  48.  Savll. 

(h)  1  Ventr.  344.  49, 

(ij  Bro.  Air.  t.  fare  facias  69.  iSj. 
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fupport  of  the  revenue  :  others,  which  regard  mere  matters  of 
police  and  public  convenience,  being  ufually  left  to  be  infor- 
ced  by  common  informers,  in  the  ^z// ?j??z  informations  or  ac- 
tions, of  which  we  have  formeily  fpoken  (m).  But  after  the 
attorney  general  has  informed  upon  the  breach  of  a  penal  law,^ 
no  other  information  can  be  received  (n).  There  is  alfo  an 
information  in  r^?;z,  when  any  goods  are  fuppofed  to  become 
the  property  of  the  crown,  and  no  man  appears  to  claim 
them,  or  to  difpute  the  title  of  the  king.  As  antiently.in  the 
cafe  of  treafure- trove,  wrecks,  waifs,  and  eftrays,  feifed  by 
the  king's  officer  for  his  ufe.  Upon  fuch  feifure  an  informa- 
tion was  ufually  filed  in  the  king's  exchequer,  and  thereupon 
a  proclamation  was  made  for  the  owner  (if  any)  to  come  in 
and  claim  the  e{Fe£ls;  and  at  the  fame  time  there  iflued  a  com- 
miffion  of  appraifcment  to  value  the  goods  in  the  officer's 
hands  :  after  the  return  of  which,  and  a  fecond  proclamation 
had,  if  no  claimant  appeared,  the  goods  were  fuppofed  dere- 
lict, and  condemned  to  the  ufe  of  the  crown  (o).  And  when, 
in  later  times,  forfeitures  of  the  goods  themfelves,  as  well  as 
perfonal  penalties  on  the  parties,  were  inflicled  by  zGt  of  par- 
liament for  tranfgreffions  againft  the  laws  of  the  cuftoms  and 
excife,  the  fame  procefs  v/as  adopted  in  order  to  fecure  fuch 
forfeited  goods  for  the  public  ufe,  though  the  oiFender  himfelf 
had  efcaped  the  reac-h  of  juftice. 

5.  A  WRIT  of  quo  ivarraiito  is  in  the  nature  of  a  writ 
of  right  for  the  king,  againft  him  who  claims  or  ufurps  any 
office,  franchife,  or  liberty,  to  inquire  by  what  authori- 
ty he  fupports  his  claim,  in  order  to  determine  the  right 
(p).  It  lies  alfo  in  cafe  of  non-ufer  or  long  negledt  of 
a  franchife,  or  mif-ufer  or  abufe  of  it-;  being  a  writ  com- 
manding the  defendant  to  fliew  by  what  warrant  he  ex- 
ercifes  fuch  a  franchife,  having  never  had  any  grant  of  it,  or 
having  forfeited  it  by  neglect  or  abufe.  This  was  originally 
returnable  before  the  king's  juftices  at  Weftminfter  (q) ;  but 

(m)  See  pag.  160.  (p)  Finch.  L.  3x1.     a  Inft.  a8z. 

(n)  Hard.  ioi.  (q)    Old  Nat.  Bnv.  fol.  107.  edit. 

(o)  Gilb.  hilL  of  exch.  ch.  13.  iS34« 
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afterwards  only  befoie  the  juflices  In  eyre,  by  virtue  of  the 
ftatutcs  oi  quo  -uiarrantOy  6  Edw,  I  c.  1.  3iid  1^  Edw.  I.  ft. 
2.  (r) ;  but  fince  tbofe  juftices  have"given  place  to  the  king's 
temporary  commidioners  of  aflife,  the  judi^es  on  the  fevfrral 
circuits,  this  branch  of  the  ftatutes  hath  loitjts  effeft  (s);  and 
writs  oi  quo  ivarranto  (it  brought  at  alJ)  muil  now  be  pro'fe- 
cuted  and  determined  before  the  king's  juitices  at  Weflmin- 
ller.  And  in  cafe  of  judgment  for  the  defendant,  he  (liall 
have  an  allowance  of  his  franchife  ;  but  in  cafe  uf  judgment 
for  the  king,  for  that  t!ie  party  is  intitied  to  no  fuch  franchife, 
or  hath  difufed  or  abufed  it,  the  franchife  is  either  feifed  into 
the  king's  hands,  to  be  granted  out  again  to  whomever  he  flull 
pleafe  ;  or,  if  ic  be  not  fuch  a  franchife  as  may  fubfift  in  the 
hands  of  the  crown,  there  is  merely  judgment  of  oiificr,  to 
turn  out  the  party  v/ho  ufurped  it(t). 

■The  judgment  on  ■a  writ  of  quo  warranto  (being  in  the  na- 
ture of  a  writ  of  right)  ife  final  and  conclufive  even  againltthe 
crown  (u).  Which,  together  with  the  length  of  its  procefs, 
probably  occafioncd  that  difuic  into  which  it  is  now  fallen, 
and  introduced  a  more  modern  method  of  profecution,  by  in- 
formation filed  in  the  court  of  king's  bench  hj  the  attorney 
general,  in  the  nature  of  a  writ  of  quo  ruarraitto  ;  wherein 
the  procefs  is  fpeedier,  and  the  judgment  not  quite  fo  dccifive. 
This  is  properly  a  criminal  metiiod  of  profecution;  as  well  ro 
punifli  the  ufurper  by  a  fine  for  the  ufurpation  of  the  franchife, 
as  to  ouft  him,  or  fei-^^  it  for  the  crown  :  but  iiath  long  been 
applied  to  the  mere  purpofes  of  trying  the  civil  right,  feifing 
the  franchife,  or  oufting  the  wrongful  poirclTor ;  tl>e  fine  be- 
ing nominal  only. 

During  the  violent  proceedings  that  took  placein  the  latter 
end  of  the  reign  of  king  Charles  II.  it  was  among  OLher  things 
thought  expedient  to  new-model  moft  of  the  corporation 
towns  in  the  kingdom;  for  which  purpofemany  of  thofe  bodies 

(r)  1  Inft.   498.     Raft.  Entr,  540,         (ii)  i  Sid,  85.  z  Show.  47.     iiMod. 
(s)  X  Inft-.  4p8.  ji^. 

(t)  Cro.  Jac.  JJ9.     i  Show.  aSo. 
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were  perfuaded  to  furrender  their  charters,  and  Informations  in 

the  nature  oi  quo  warranto  were  brought  againft  others,  upon 
n  fuppoled,  or  frequently  a  real  forfeiture  of  their  ftanchifes 
by  negle£l  or  abufe  of  them.  And  the  confequeiice  was,  that 
the  liberties  of  mod  of  them  weie  feifed  into  the  hands  of  the 
king,  who  granted  them  frefli  chaiters  with  fuch  alterations  as 
were  thought  expedient-,  and,  during  tlieif  flare  of  anarchy, 
the  crown  named  all  their  magiftrates.  This  exertion  of 
power,  though  perhaps  'n\  fitmmojure  it  was  for  the  moftpart 
ilri6lly  legal,  gave  a  great  and  juft  nlarm  ;  the  new-modelling  ' 
of  all  corporations  being  a  very  large  ftride  towards  eftablifli- 
ing  arbitrary  power  :  and  therefore  it  was  thought  neceiFary  at 
the  revolution  to  bridle  this  branch  of  the  prerogative,  at  lead, 
ib  far  as  regarded  the  metropolis,  by  ftatute  2  W.  &  M.  c.  8. 
which  enafts,  that  the  franchifes  of  the  city  of  London  fliall 
never  be  forfeited  again  for  any  caufe  wbatfoever. 

This  proceeding  is  however  now  applied  to  the  decifion  of 
corporation  difputes  between  party  and  party,  Avithout  any  in- 
tervention of  the  prerogative,  by  virtue  of  the  flatute  9  Ann. 
c.  20.  which  permits  an  infcrmation  in  nature  of  quo  -warranto 
to  be  brought  with  leave  of  the  court,  at  the  relation  of  any. 
perfon  defiring  to  profecute  the  fame,  (who  is  then  ftyled  the 
relator)  againil  any  perfon  ufurping,  intruding  into,  or  unlaw- 
fully-holding any  franchife  or  ollicc  in  any  city,  borough,  or 
town  corporate ;  provides  for  its  fpeedy  determination  ;  and 
dire£ls  that,  if  the  defendant  be  convicffed,  judgment  of  oufttr 
(as  well  as  a  fine)  may  be  given  againft  him,  and  that  the  re- 
lator fhall  pay  or  receive  cofts  according  to  the  event  of  the  fuit. 

6.  T^WEVfTiloi mandamus  [w)  is  alfo  made  by  the  fame  ftatute 
9  Ann.  c.  20.  a  moftfull  and  efFe£lual  remedy,  in  the  firft  place, 
for  refufal  of  admiflion  where  a  perfon  is  intitled  to  an  office  or 
place  in  any  fuch  corporation  ;  and,  fecondly,  for  wrongful  re- 
moval, when  a  perfon  is  legally  pofll-fled.     Thcfe  are  injuries 

(w)  See  pag.  no. 
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ior  whic^  though  redrefs  for  the  party  interefted  may  be  had  by 
alTife,  or  other  means,  yet  as  the  franchifes  concern  the  pub- 
lic, and  may  afTefl  the  adminiilration  of  judice,  this  preroga- 
tive writ  alfo  iffues  from  the  court  of  king's  bench  ;  com- 
manding, upon  good  caufe  fliewn  to  the  court,  the  party  com- 
plaining to  be  admitted  or  reltored  to  his  office.  And  the 
ftatute  requires,  that  a  return  be  immediately  made  to  the 
iirfl  writ  of  mandavius  :  which  return  may  be  pleaded  to  or 
traverfedby  the  profecutor,  and  his  antagouift  may  reply,  take 
iflue,  or  demur,  and  the  fame  proceedings  may  be  had,  as  if 
an  action  on  the  cafe  had  been  brought  fur  making  a  falfe  re- 
turn :  and,  after  judgment  obtained  for  the  profecutor,  he 
fliall  have  a  peremptory  writ  of  mandamus  to  compel  his  ad- 
miiRon  or  reftitution  ;  which  latter  (in  cafe  of  an  adtion)  is 
efFecled  by  a  writ  of  reftitution  (x).  So  that  now  the  writ  of 
niandamusj  in  cafes  within  this  ftatute,  is  in  the  nature  of  an 
action,  and  a  writ  of  error  may  be  had  thereon  (y). 

This  writ  o{  mandamus  may  alfo  be  iflued,  in  purfuanceof 
the  ftatute  11  Geo.  I.  c.  4.  in  cafe  within  the  regular  time 
no  eledion  fhall  be  made  of  the  mayor  or  other  chief  officer 
of  any  city,  borough,  or  town  corporate,  or  (being  made)  it 
fliall  afterwards  become  void  ;  to  require  the  eleftors  to  pro- 
ceed to  election,  and  proper  courts  to  be  held  for  admitting 
and  fwearing  in  the  magiftrates  fo  refpeclively  chofen. 

"We  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, and  the  redrefs  which  the  laws  of  England  have  an- 
xioufly  provided  for  each.  In  which  the  ftudent  cannot 
but  obferve,  that  the  main  difficulty  which  attends  their 
difcuffion  arifes  from  their  great  variety,  which  is  apt  at  our 
firft  acquaintance  to  breed  a  confufion  of  ideas,  and  a  kind 
of  diftra<Sl:ion  in  the  memory  :  a  difficuhy  not  a  little  in- 
creafed  by  the  very  immethodical  arrangement,  too  juftly 
complained  of  in  our  antient  writers  ;  but  which  will  in- 
fenfibly   wear  away   when   they  come   to  be  reconfidered, 

(x)  ir  Rep.  79.  (y)  I  p.  Wins.  351. 
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ami  we  ar«  a  little  familiarized  to  thofe  terms  of  art  in 
■which  the  language  of  oar  anceftors  has  obfcured  them. 
Terms  of  art  there  will  unavoidably  be  in  all  fciences  ;  the 
eafy  conception  and  thorough  comprehenlion  of  which  mud 
depend  upon  frequent  ufe  :  and,  the  more  fubdivlded  any 
branch  of  fcience  is,  the  more  terms  mull  be  ufed  to  exprefs 
the  nature  of  thefe  feveral  fubdivifions,  and  mark  out  with 
fufEcient  preciiion  the  ideas  they  are  meant  to  convey.  This 
difficulty,  therefore,  however  great  it  may  appear  at  firfl^iew, 
will  Ihrink  to  nothing  upon  a  nearer  approach ;  and  be  rather 
advantageous  than  of  any  differvice,  by  imprinting  a  clear  and 
diftinft  notion  of  the  nature  of  thefe  feveral  remedies.  And, 
fuch  as  it  is,  it  arifes  principally  from  the  excellence  of  our 
Englifh  laws ;  which  adapt  their  redrefs  c:ca£liy  to  the  cir- 
cumftarjces  of  the  injury,  and  do  notfurnifh  one  and  the 
fame  a£lion  for  different  wrongs,  which  are  impolTible  to  be 
brought  within  one  and  the  fame  defcription:  whereby  every 
man  knows  what  fatisfa£lion  he  is  entitled  to  expe£t  from  the 
courts  of  juftice,  and  as  little  as  poffi.ble  is  left  in  the  breaft 
of  the  judges,  whom  the  law  appoints  to  adminifter,  and  not 
to  prefcribe  the  remedy.  And  I  m_ay  venture  to  affirm,  that 
there  is  hardly  a  poffible  injury,  that  can  be  offered  either  to 
the  perfon  or  property  of  another,  for  which  the  party  inju- 
red may  not  find  a  remedial  writ,  conceived  in  fuch  terms  as 
are  properly  adapted  tc  his  own  particular  grievance. 

In  the  feveral  perfonal  actions  which  we  have  curforily 
explained,  as  debt,  trefpafs,  detinue,  aftic^n  on  the  cafe, 
and  the  like,  it  is  eafy  to  obfervc  how  plain,  perfpicuous, 
and  fimple  the  remedy  is,  as  chalked  out  by  the  antient 
common  law.  In  real  aftions  for  the  recovery  of  landed 
and  other  permanent  property,  as  the  right  is  more  intricate, 
the  feodal  or  rather  Norman  remedy  by  real  adions  "is  fome- 
•what  more  complex  and  difficult,  and  attended  with  fome 
delays.  And  fince,  in  order  to  obviate  thofe  difficulties, 
and  retrench  thofe  delays,  we  have  permitted  the  rights  of 
real  property  to  be  drawn  into  queftion  in  mixed  or  per- 
fonal fuits,  we  are  (it  muft  be  cwned)  obliged  to  have  re- 

courfc 
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courfc  (o  fuch  arbitrary  ficlions  and  expedients,  that  unkfs 
Ave  had  Ueveloped  their  principles,  arultiaced  out  their  pro- 
;-•  efs  and  hiftory,  our  prefent  fydem  of  remedial  jurifprudencc 
!i  refpect  of  landed  property)  would  appear  the  moft  Intri- 
cate and  unnatural  that  ever  was  adopted  by  a  free  and  en- 
lightened people. 

,  But  this  intricacy  of  our  legal  procefs  will  be  found, 
when  attentively  confidered,  to  be  one  of  thofe  troublefome, 
but  not  dangerous,  evils  which  have  their  root  in  the  frame  of 
our  conrtitution,  and  which  therefore  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  Inabfolute 
governments,  when  new  arrangements  of  property,  and  a 
gradual  change  of  manners  have  deftroyed  the  original  ideas 
on  which  the  laws  were  devifed  and  eilabliflied,  the  prince  by 
his  edi£l:  may  promulge  a  new  code,  more  fuited  to  the  pre- 
fent emergencies.  But  when  laws  are  to  be  framed  by  popular 
afl'emblies,  even  of  the  reprefentative  kind,  it  is  too  Hercu- 
lean a  talk  to  begin  the  work  of  legiilation  afrefh,  and  extraft 
a  new  fyflem  from  the  difcordant  opinions  of  more  than  five 
hundred  counfellors.  A  fnigk  legifiature  or  au  enterprizing 
fovereign,  a  Solon  or  Lycurgus,  a  JuHinian  or  a  Frederick, 
may  at  any  time  form  a  concife,  and  perhaps  an  uniform, 
plan  of  juftice  ;  and  evil  betide  that  prefumptuous  fubjed: 
who  quert ions  its  wifdom  or  utility.  But  who,  that  is  ac- 
quainted with  the  difficulty  of  new-modelling  any  branch  of 
our  ftatute  laws  (though  relating  but  to  roads  or  to  parifli- 
fettlements)  will  conceive  it  ever  feafible  to  alter  any  funda- 
mental point  of  the  common  law,  with  all  its  appendages  and 
confequents,  and  fet  up  another  rule  in  its  (lead  ?  When, 
therefore,  by  the  gradual  .influence  of  foreign  trade  and 
domeftic  tranquility,  the  fpirit  of  our  military  tenures  began 
to  decay,  and  at  length  the  whole  ftru£lure  was  removed, 
the  judges  quickly  perceived  that  the  forms  and  delays  of 
the  old  feodal  a6lions,  (guarded  with  their  feveral  outworks 
of  eflbins,  vouchers,  aid-prayers,  and  a  hundred  other  formi- 
dable intrenchments)  were  ill  fuited  to  that  more  fimple  and 
commercial  mode  of  property  which  fucceeded  the  former, 

and 
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arid  required  a  more  fpeedy  decifion  of  right,  to  facilitate 
exchange  and  alienation,  "^et  they  wifely  avoided  foliciting 
any  great  legiflative  revolution  in  the  old  eftabliflied  forms, 
which  might  have  been  pr^du6"live  of  confequences  more 
numerous  and  extenfive  than  the  moft  penetrating  genius  could 
forefee;  but  left  them  as  they  were,  to  languifh  in  obfcurity 
and  oblivion,  and  endeavoured  by  a  feries  of  minute  contri- 
vances to  accommodate  fuch  perfonal  alliens,  as  were  then 
in  ufe,  to  all  the  moft  ufsfui  purpofes  cf  remedial  juftice : 
and  where,  through  the  dread  of  innovation,  they  hefiiated 
at  going  fo  far  as  perhaps  their  good  fenfe  would  have  prompt- 
ed then),  they  left  an  opening  for  the  more  liberal  and  enter- 
prizing  judges,  who  hav<;  fat  in  our  courts  of  equity,  to 
{hew  them  their  error  by  fupplying  the  omiflions  of  the  courts 
of  law.  And,  fince  the  new  expedients  have  been  refined  by 
the  practice  of  more  than  a  century,  and  are  fufBciently 
known  and  underftood,  they  in  general  anfwer  the  purpofe  of 
doing  fpeedy  and  fubftantial  juftice,  much  better  than  could 
now  be  affefted  by  any  great  fundamental  alterations.  The 
only  difficulty  that  attends  them  arifes  from  their  fictions  and 
circuities,  but,  when  once  we  have  difcovered  the  proper 
clew,  that  labyrinth  is  eafily  pervaded.  We  inherit  an  old 
Gothic  caftle,  erefted  in  the  days  of  chivalry,  but  fitted  up 
for  a  modern  inhabitant.  The  moated  ramparts,  the  embat- 
tled towers,  and  the  trophied  halls,  are  magnificent  and  ve- 
nerable, but  ufelefs.  The  inferior  apartments,  now  convert- 
ed into  rooms  of  convenience,  are  chearful  and  commodious, 
though  their  approaches  are  vi'inding  and  difficult. 

In  this  partof  our  difquifitions  I  howeverthoughtit  myduty. 
to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of  thefereal 
a£lion^  as  well  as  of  perfonal  remedies.  And  this  not  onlybe- 
caufe  they  are  ftill  in  force,  ftill  the  law  of  the  land,  though 
obfolete  and  difufed  ;  and  may  perhaps,  in  their  turn,  be  here- 
after with  fome  necefiary  corre£lions  called  out  again  into  com- 
mon ufe ;  but  alfo  becaufe,  as  a  fenfible  Avriter  has  well  obferv- 
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ed  (z),  "  whoever confiders  how  great  a  coherence  there  is  be- 
*'  tween  thefeveralpartsof  thelaw,and  howmuch  thereafonof 
♦*  one  cafe  opens  and  depends  upon  that  of  another,  will,  I 
*'  prefume,  be  far  from  thinking  any  of  the  old  learning  ufe- 
•*  lefs,  which  will  fo  much  conduce  to  the  perfedl  underfland- 
"  ing  of  the  modern."  And,  befides,  I  ftiould  have  done  great 
injuftice  to  the  founders  of  our  legal  conftitution,  had  I  led 
the  ftudtnt  to  imagine,  that  the  remedial  inftruments  of  our 
law  were  originally  contrived  in  fo  complic;\ted  a  form,  as 
we  now  prefent  them  to  his  view :  had  I,  for  inftance,  entire- 
ly pafled  over  the  dire£l  and  obvious  remedies  by  aflifes  and 
writs  of  entry,  and  only  laid  before  him  the  modern  method 
of  profecuting  a  writ  of  ejedlmenr. 

(z)  Hawk.  Abr.  Co.  Litr.  pref. 


CHAFTE& 


27<* 


Private  Book  III. 


Chapter    the   eighteenth. 


Of  the  pursuit  of  REMEDIES  by  ACTION; 

AKD,    FIRST,    OF    THE    ORIGINAL    WRIT. 


TTAVING,  under  the  head  of  rcJrcfs  by  fuit  in  ccuris, 
pointed  out  in  the  preceding  pages,  in  the  firft  place, 
the  vature  and  feveral  /pedes  of  courts  of  juftice,  wherein 
remedies  are  adminilired  for  all  forts  of  private  wrongs;  and, 
in  the  fecond  place,  fliewn  to  which  of  thefe  courts  in  parti- 
cular application  muft  be  made  for  redrefs,  according  to  the 
diftinclion  of  injuries,  or,  in  other  words,  what  Wrongs  are 
cognizable  by  one  court,  and  what  by  another  ;  I  proceeded, 
under  the  title  oi  injuries  cognizable  by  the  courts  of  common  lawy 
to  define  and  explain  the  fpecifical  remedies  by  adlion  pro- 
vided for  every  poffibk  degree  of  wrong  or  injury  ;  as  well 
fuch  remedies  as  are  dormant  and  out  of  ufe,  as  thofe  which 
are  in  every  day's  pradice,  apprehending  that  the  reafon  of 
the  one  could  never  be  clearly  comprehended,  without  fome 
acquaintance  with  the  other:  and,  I  am  now,  in  the  laft 
place,  to  examine  the  manner  in  which  thefe  feveral  reme- 
dies inXQ  purjued  -iiW^  applied,  by  a£tion  in  the  courts  of  com- 
mon law  ;  to  which  I  Ihall  afterwards  fubjoin  a  brief  account 
of  the  proceedings  in  courts  of  equitv. 

Jn 


Ch.  1 8.  Wrongs.  271 

In  treating  of  remedies  by  aclion  at  common  law,  I  fiiali 
i,onfine  myfelf  to  the  modern  method  of  pra£lice  in  our  courts 
of  judicature.  For,  though  I  thought  it  neceflary  to  throw 
out  a  few  obfervations  on  the  nature  cf  real  a6tions,  however 
at  prefcnt  difufed,  in  order  to  demonftraie  the  coherence  and 
uniformity  of  our  legil  conftitution,  and  that  there  was  no  in- 
jury fo  obllinate  and  inveterate,  but  which  might  in  the  en<l 
be  eradicated  by  fome  or  ether  of  thofe  remedial  writs ;  yet 
it  would  be  too  irkfome  a  talk  to  perplex  both  my  readers  and 
myfelf  with  explaining  ail  the  rules  of  proceeding  in  thefc 
obfolete  adlions  ;  which  are  frequently  mere  pcfitive  eftablifli- 
ments,  l\\t  forma  ct  Jigitra  judiciiy  and  conduce  very  little  to 
illuftrate  the  reafon  and  fundamental  grounds  of  the  law, 
"Wherever  I  apprehend  they  may  at  all  conduce  to  this  end, 
I  fliall  endeavour  to  hiat  at  them  incidentally. 

What  therefore  the  ftudent  may  expe6l  in  this  antl  the 
fuccecding  chapters,  is  an  account  of  the  method  of  proceed- 
ing in  and  profecuting  a  fuit  upon  any  of  the  perfonal  writs 
we  have  before  fpoicen  of,  in  the  court  of  conmion  pleas  at 
Weftminfter;  that  being  the  court  originally  conftituted  for 
the  profecution  of  all  civil  aftions.  It  is  true  that  the  courts 
of  king's  bench  and  ei:cneqaer,  in  order,  without  intrenching 
upon  antient  forms,  to  extend  their  remedial  influence  to  the 
neceflities  of  modern  times,  have  now  obtained  a  concurrent 
jurifdi(^ion  and  cognizance  of  civil  fuits:  but,  as  caufes  are' 
therein  condu£led  by  much  the  fame  advocates  and  attorneys, 
and  the  feveral  courts  and  their  judges  have  an  entire 
communication  with  each  other,  the  methods  and  forms 
of  proceeding  are  in  all  material  refpefts  the  fame  in  all 
of  them.  ,So  that,  in  giving  an  abftra^l  or  hiftory  (a)  of 
the  progrefs  of  a  fuit  through  the  court  of  common  pleas,  we 

fliall 

(a)  In  deducing  this  hiftory  the  ftu-  and  attendance  On  the  courts.  The 
deut  mil  ft  not  expert  authorities  to  be  compiler  muft  therefore  be  frequently 
conftantly  cited ;  as  praiflical  know-  obliged  to  rely  upon  his  own  obferva- 
ledge  is  not  fo  much  to  be  learned  from  tions  :  which  in  general  he  hath  been 
any  books  of  law,  as  from  experience    ftudious  to  avcid,  where  thofe  of  any 

other 
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fliall  at  the  fame  time  give  a  general  account  of  the  proceed- 
ings of  the  other  two  courts  ;  taking  notice  however  of  any 
confiJerHble  diiTerence  in  the  local  praClice  of  each.  And 
the  fame  abftraiSl  will  moreover  afFord  us  fome  general  idea 
of  the  conuucl  of  a  ciufe  in  the  inferior  courts  of  common 
law,  thofe  in  cities  and  boroughs,  or  in  the  court-baron,  or 
hundred,  or  county  court:  all  which  conform  (as  near  as  may 
be)  to  the  example  of  the  fupcrior  tribunals,  to  which  their 
caufes  may  prcbably  be,  in  fome  ftage  or  other,  removed. 

The  mod  natural  and  perfpicuous  way  of  confidering  the 
fubjeti  before  us,  will  be  (I  apprehend)  to  purfue  it  in  the 
order  and  method  wherein  the  proceedings  themfelves  follow 
each  other;  rather  than  to  diftraft  and  fubdivide  it  by  any 
more  logical  analyfis.  The  general,  therefore,  and  orderly 
parts  of  a  fuit  are  thefe;  i.  The  original  writ:  2.  The  pro- 
cefs:  3.  The  pleadings:  4.  The  iffue  or  demurrer:  5.  The 
trial :  6.  The  judgment,  and  its  incidents  :  7.  The  proceed- 
ings in  nature  of  appeals :  8.  The  execution. 

First,  then,  of  the  original^  or  original  writ;  which  is  the 
beginning  or  foundation  of  thefuit.  Whena  perfon  hath  recei- 
ved ail  injury,  and  thinks  it  worth  his  Avhile  to  demand  afatis- 
faftionfor  it,  he  is  toconiider  with  himfelf,  or  take  advice,  what 
redrefs  the  law  has  given  for  that  injury;  and  thereupon  is  to 


other  mi(;lit  be  bad.     To  accompany  on  a  level,  in  point  of  compofition  and 

and  illuftrat'e  tLele  lemarhs,  lutli  <ren-  folid  i!ifiriiC(io!:s  ;    fo  that  that  which 

tlemen  as  ire  def'gncJ  for  the  riorefT!  in  bears  the  latcfl:  edition  isufuaily  thebcih 

will  find  it  neccfl'aiy  10  peruie  the  hnolis  Bat  Gilbert's  hijicry  and  praB'ice  of  the 

of  if.. /riti,  anti.-rt  and  modern  ;  vvliich  court  of  common  pk^s  is  a  hook  of  3.  very 

are  tianrcripts  of  proreedings  fhat  have  different  itamp  :  and  though  (like  the 

been  had  in  fome  pdniciilHr  aiflions.  A  reft  of  his  pofthutnous  works)    it  has 

book  or  two  of  technical  learning;  will  fuffered  tvoH  grofsly  by  ignorant  or 

alio  be  ff'und  very  convenient 5   ficm  carelefs  tranfcribcrs,  yet    it   has  traced 

.  -which   a   inan   of  a   liberal  education  out  the  reafon  of  many  parts  of  our 

and  tolerable  underlbnding  may  glean  modern  praftice,  from  the  feodal  infti- 

fro  re  nata  as  much  as  isTiifficient  for  tutions,  and  the  primitive  conftrucflion 

his   purpoie.    'V\\e(tlooki   of  pradice,  of  our  courts,  in  a  moft  clear  and  in- 

»s  they  are  called,  are  all  pretty  much  genious  manner. 

make 
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make  application  or  fuit  to  the  crown,  the  fountain  of  all  ju- 
ftice,  for  that  particular  fpecific  remedy  which  he  is  deterrrin- 
ed  or  advifed  to  purfue.     As,  for  money  due  on  bond,  an  ac- 
tion of  J^^/;   for  jioods  detained  without  force,  an  a£li on  o.f 
detinue  or  trover;  or,  if  taken  with  force,  an  adlion  ^A  tref- 
pafs  vi  et  annis  ;  or,  to  try  the  title  of  lands,  a  writ  of  entry ^ 
or  action  of  trefpafs  in  ejeElment ;  or,  for  any  confequential 
injury  received,  a  fpecial  aQion  on  the  cafe.     To  this  end  he 
is  to  fue  out,  or  purchafc  by  paying  the  dated  fees,  an  original 
or  original  writ,  from  the  court  of  chancery,  which  is  the 
officina  juftitiae^  the  ftiop  or  mint  of  juilic.:,  wherein  xW  the 
king's  writs  are  framed.     It  is  a  mandatory  ktter  from  the 
king  in  parchment,  fealed  with  his  great  fpal  (b),  aad  direft- 
ed  to  the  (heriiFof  the  county  whe:ein  the  injuryis  commit^td 
or  fuppofed  fo  to  be,  requiring  him  to  command  the  wrong- 
doer or  party  accufed,  either  to  do  juftice  to  theco  npl^.inant, 
or  elfe  to  appear  in  court,  and  anfwer  the  accufuiiori  agahift 
him.     Whatever  the  fherifF  docs  in  purfuance  of  this  writ, 
he  muft  return  or  certify  to  the  court  of  coi*  mon  pleas,  toge- 
ther with  the  writ  itfelf :  which  is  the  foundation  rf  .ne  jurif- 
didion  of  that  court,  being  the  king's  warrant  for  the  judges 
to  proceed  to  the  determination  of  the  caufe.     For  it  was  a 
maxim  introduced  by  the  Normans,  thac  there  (hould  be  no 
proceedings  in  common  pleas  before  the  king's  juiliucs  with- 
out his  original  v/rit  j    becaufe   they  held  it  unfit   thai  thofe 
juftices,  being  only  the  fubftitutes  of  the  crown,  fliould  take 
cognizance  of  any  thing  but  what  was  thus  exprefsly  referred 
to  their  judgment  (c).     However,   in  fmall   alliens,   below 
the  value  of  forty  {hillings,  which  are  brought  in  the  court- 
baron  or  county  court,  no  royal  writ  is  neceflary:   but  the 
foundation  of  fuch  fuits  continues  to  be  (as  in  the  times  of  the 
Saxons)  not  by  original  vjrit,  but  by  plaint  (d) ;  that  is,  by 
a  private  memorial  tendered  in  open  court  to  the  judge,  where- 
in the  party  injured   fets  forth  his  caufe  of  aftion :   and  the 
Judge  is  bound  of  common  right  to  adminifter  juftice  therein, 
withoutany  fpecial  mandate  from  the  king.  Now,  indeed,  even 

(b)  Finch.  L.  137.  (d)  Mirr.  c.  a.  fee.  3. 

(c)  Flet.  1.  ,.  c.  34. 
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the  royal  writs  are  held  to  be  dem-uidable  of  common  right. 
On  paying  the  ufual  fees:  for  any  delay  in  the  granting  them, 
or  fetting  an  unufual  or  exorbitant  price  upon  them,  would  be 
a  breach  of  magna  carta,  c,  2y.  *'  nulli  i>endemus,  nuUinega- 
*'  bimus,  aut  differemiis  jiijlitiam  vel  rcclum." 

Original  writs  are  either  o/'^m??^/ or  p^;v777/)f(5r}';  or,  in 
the  language  of  our  law,  they  are  either  a  praecipe^  or  a  Ji 
te  fecerit  fecunim  (e).  Thtpra^cipe  is  in  the  alternative,  corn-' 
manding  the  defendant  to  do  the  thing  required,  or  fliew  the 
reafon  wherefore  he  hath  not  done  it  (f).  The  ufe  of  this 
•writ  is  where  fomething  certain  is  demanded  by  the' plaintiff, 
which  is  in  the  power  of  the  defendant  himfelf  to  perform  ; 
as,  to  reftore  the  poiTefl'ion  of  land,  to  pay  a  certain  liquida- 
ted debt,  to  perform  a  fpecific  covenant,  to  render  an  account, 
and  the  like:  in  all  which  cafes  the  writ  is  diawn  up  in  the 
form  of  a  praecipe  or  command,  to  do  thus,  or  fliew  caufe  to 
the  contrary  ;  giving  the  defendant  his  choice,  to  redrefs  the 
injury  or  ftand  the  fult.  The  other  fpecies  of  original  writs 
is  called  z  ft  fecerit  te  fecuriim,  from  the  words  of  the  writ; 
■which  directs  the  flieriff  to  caufc  the  defendant  to  appear  in 
court,  without  any  option  given  him,  providtd  the  plaintiff 
gives  the  IherifF  fedurity  elTe^luslly  to  profecute  his  clatm  (g). 
This  writ  is  in  ufe  where  nothing  is  fpecifically  demanded, 
but  only  a  fatisfa(Slion  in  general;  to  obtain  which,  and  mini- 
fter  complete  redrefs,  the  intervention  of  fome  judicature  is 
neceffary.  Such  are  writs  of  trefpafs,  or  on  the  cafe,  where- 
in no  debt  or  other  fpecific  thing  is  fued  for  in  certain,  but 
only  damages  to  be  aflcfled  by  a  jury.  For  this  end  the  de- 
fendant is  immediately  called  upon  to  appear  in  court,  pro- 
vided the  plaintiff  gives  good  fecurity  of  profecuting  his  claim. 
Both  fpecies  of  writs  are  tejie'df  or  witneffed,  in  the  king's 
own  name  ;  "  witnefs  ourfelf  at  Weflminfier,"  cr  wherever 
the  chancery  may  be  held. 


(e)  Finch,  L.  157.  (g)  Append.  No.  II.  feft.  i. 

(f)  Append.  No,  III.  k€i.  r. 
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The  fecurlty  here  fpoken  of,  to  be  given  by  the  plaintiff 
for  profecuting  his  claim,  is  common  to  both  writs,  though 
it  gives  .denomination  only  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mere  matter  of  form  •,  and  John  Doe  and 
Richard  Roe  are  always  returned  as  the  {landing  pledges  for 
this  purpofe.  The  antient  ufe  of  them  was  to  anfwer  for  the 
phiintllF;  who,  in  cafe  he  brought  an  adticn  without  caufe,  or 
failed  in  the  profecution  of  it  when  brought,  was  liable  to  au 
amercement  from  the  crown  for  raifing  a  falfe  accufation  i 
and  fo  the  form  of  the  judgment  ilill  is  (b).  In  like  manner 
as  by  the  Gothic  conftitutions  no  perfon  was  permitted  to  lay 
a  complaint  againft  another,  "  fiifi  fuh  fcriptura  aiit  fpecifica^ 
*'  tione  triuni  tejllumy  quod  a^ioncm  vellet  perfequi  (i) :"  and, 
as  by  the  laws  of  Sancho  I.  king  of  Portugal,  damages  were 
given  againftaplaintiffwhoprofecutedagroundlefs  a6lion(k). 

The  day  on  which  the  defendant  is  ordered  to  appear  in 
court,  and  on  which  th;;  fherifF  is  to  bring  in  the  writ,  and  re- 
port how  far  he  has  obeyed  it,  is  called  the  return  of  the  writ; 
it  being  then  returned  by  him  to  the  king's  juftices  at  Weft- 
minfter.  And  it  is  always  made  returnable  at  the  diftance  d£ 
at  lead  fifteen  days  from  the  date  or  tejie,  that  the  defendant 
may  have  time  to  come  up  to  Weftminfter,  even  from  the 
molt  remote  parts  of  the  kingdom ;  and  upon  fome  day'in  one 
of  the  four  terms,  in  which  the  court  fits  for  the  difpatch  of 
bufinefs. 

These  terms  are  fuppofed  by  Mr  Selden  (1)  to  have  been 
inftituted  by  William  the  conqueror  :  but  fir  Henry  Spelman 
hath  clearly  and  learnedly  fhewn,  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church;  being 
indeed  no  other  than  thofe  leifure  feafons  of  the  year,  which 
•were  not  occupied  by  the  great  feftivals  or  fafts,  or  which  were 
not  liable  to  the  general  avocations  of  rural  bufinefs,  Through- 

(h)  Finch.  L.  i8?.  ijz.  (k)  Mod.  Uii.  Hift.  xxii.  45, 

(1)  Suernh.  de  jure  Gather.  I.  3.  c.  7.         (1)  Jan.  Aug.  I.  i.  itq,  p. 
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out  all  chrlftendom,  in  very  early  times,  the  whole  year  was 
one  continual  term  for  hearing  and  deciding  caufes.  Fot  the 
ehriltian  magi  Urates,  to  diftinguifli  themfelves  from  the  hea- 
thens, who  were  extremely  fuperftitious  in  the  obfervation  of 
their  die!  fojU  et  fief  a/I  iy  went  into  a  contraiy  extreme,  and 
adminiftrcd  juftice  upon  all  days  alike :  till  at  length  the 
church  interpofed,  and  exempted  certain  holy  feafons  from  be- 
ing profaned  by  the  tumult  of  forcnfic  liiigations.  As^  parti- 
cularly, the  time  of  advent  and  chrillimas,  which  gave  rife 
■to  the  winter  vacation  ;  the  time  of  lent  and  eafler,  which 
created  that  in  the  fpring;  the  time  of  pentecoft,  which  pro- 
duced the  third  }  and  the  long  vacation,  between  rnidfummer 
and  michaelmas,  which  was  allowed  for  the  hay  time  and 
harveft.  All  Sundays  alfo,  and  feme  peculiar  feflivals,  as  the 
days  of  the  purification,  afcenfion,  and  fome  others,  were 
included  in  the  fame  prohibition;  which  was  eftabliflied  by  a 
canon  of  the  church,  J.  D.  517.  and  was  fortified  by  an  im- 
perial conftitution  of  the  younger  Theodofius,  comprized  ia 
the  Theodofian  code  (m). 

Afterwards,  when  our  own  legal  conftitution  came 
to  be  fettled,  the  commencement  and  duration  of  the  la\r 
terms  were  appointed  with  an  eye  to  thofe  canonical  prohibi- 
tions ;  and  it  was  ordered  by  the  laws  of  king  Edward  the  con- 
feffor  (n),  that  from  advent  to  the  o£lave  of  the  epiphr.ny, 
ix oxr\  feptiiagefnna  to  the  o£lave  of  eafter,  from  the  afcenfion 
totheodtave  of  pentecofl,  and  from  three  in  the  afternoon  of 
all  Saturdays  till  Monday  morning,  the  peace  of  God  and  of 
holy  church  fhall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the  author  of  the  mirror 
(o)  mentions  only  one  vacation  of  any  confiderable  length, 
containing  the  months  of  Auguft  and  September,  yet  Brit- 
ton  is  exprefs  (p),  that  in  the  reign  of  king  Edward  the  firft 
no  fecular  plea  could  be  held,   nor  any  man  fworn  on  the 


(m)  Spelman  of  the  terms.  (o)  c.  3.  fee.  8. 

(n)  c.  3.  Dc  temprihs  et  dichus pacts.  .  (p)  c.  53. 
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^vangelifts  (q),  in  the  times  of  advent,  lent,  pentecoft,  harvefc 
and  vintage,  the  days  of  the  great  litanies,  and  all  folemn 
feftivals.  But  he  adds,  that  the  bi/hops  and  prelates  did  ne- 
verthelefs  grant  difpenfations,  (of  which  many  are  preferved 
in  Rymer's/biid^ra  of  the  time  of  King  H^nry  the  third)  that 
affifcs  and  juries  might  be  taken  in  fome  of  thefe  holy  feafons 
upon  reafonabie  occafions.  And  foon  afterwards  a  general  dif- 
penfation  was  eftabliihed  in  parliament,  by  (larute  AVetlm.  i. 
3  EJw.  I.  c.  51.  Avhich  declares,  that  •' fjrafmuch  as  it  is 
*'  great  charity  to  do  right  unto  all  men  at  all  times  when  need 
**  fliall  be,  by  the  afient  of  all  the  prelates,  it  was  provided, 
"  that  alTifes  of  novel  dijfcifm^  mort  (T  ancejior  and  darrein 
"  prefentment  fhould  betaken  in  advent,  feptuagefima,  and 
*'  lent,  even  as  well  as  inquefhs  may  be  taken  ;  and  that  at  the 
*'  fpecial  requeft  of  the  king  to  the  bifliops."  The  portions 
of  lime,  that  were  not  included  within  thefe  prohibited  feafons, 
fell  naturally  into  a.  fourfold  diviGon  •,  and,  from  fome  feftival 
or  faint's  day  that  immediately  preceded  their  comm£ncement, 
were  denominated  the  terms  of  St  Hilary,  of  Eailer,  of  the 
holy  Trinity,  and  of  St  Michael :  which  terms  have  been 
fmce  regulated  and  abbreviated  by  feveral  a£ls  of  parliament ; 
particularly  Trinity  term  by  ftatute  32 Hen.  VIII.  c.  2.  and 
Michaelmas  term  by  ftatute  16  Car.  I.  c  6.  and  again  by 
ftatute  24  Geo.  II.  c.  48. 

There  are  in  each  of  thefe  terms  ftated  days  called  days 
in  bank,  dies  in  banco ;  that  is,  days  of  appearance  in  the  courn 
of  common  pleas,  called  ufuaWy  bancwn,  or  commune  ba?icum, 
to  diftinguifh  it  from  bancum  regis,  or  the  court  of  king's 
bench.  They  are  generally  at  the  diftance  of  about  a 
week  from  each  other,  and  regulated  by  fome  feftival  of 
the  church.  On  fome  one  of  thefe  days  in  bank  all  origi- 
nal writs  muft  be  made  returnable  ;  and  therefore  they  are 
generally  called  the  returns  of  thit  term ;  whereof  every 
term  has  more  or  lefs,  faid  by  the  mirror.(r)  to  have  been  ori- 
ginally fixed  by  king  Alfred,  but  certainly  fettled  as  early  as 
the  ftatute  of  51  Henry  III.  ft.  2.     But  though  many  of  the 

(q)  See  pag.  s3,  (r)  c.  s-  Tec.  io8. 
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return  days  are  fixed  upon  Sundays,  yet  the  court  never  fits  to 
receive  tbefe  returns  till  the  Monday  after  (s) :  and  therefore 
no  proceedings  can  be  had,  or  judgment  can  be  given,  or  fup- 
pofed  to  be  given,  on  the  Sunday  (t). 

The  firft  return  in  every  term  is,  properly  ipeaking,  the 
firft  day  in  that  term  j  as,  for  inftance,  the  oflave  of  St. 
Hilary,  or  the  eighth  day  inclufive  after  tlie  feaft  of  that  faint ; 
which  falling  on  the  thirteenth  of  January,  the  o6lave  there- 
fore, or  fiiil  day  of  Hilary  term,  is  the  twentieth  of  January. 
And  thereon  the  courts  fits  to  take  ejjhignsy  or  excufes  for 
fuch  as  do  not  appear  according  to  the  fummons  of  the  writ : 
wherefore  this  is  ufually  called  the  ejfoign  day  of  the  term. 
But  the  perfon  fummoned  has  three  days  of  grace,  beyond 
the  return  of  the  writ,  in  which  to  make  his  appearance ; 
and  if  he  appears  on  the  fourth  day  inclufive,  the  quarto  die- 
pojii  it  is  fufficient.  For  our  fturdy  anceflors  held  it  beneath 
the  condition  of  a  freeman  to  be  obliged  to  appear,  or  to  do 
any  other  a£l,  at  the  precife  time  appointed  or  required.  The 
feodal  law  therefore  always  allowed  three  diftindl  days  of  cita- 
tion, before  the  defendant  was  adjudged  contumacious  for 
not  appearing  (u)  :  preferving  in  this  refpeft  the  German 
cuftom,  of  which  Tacitus  thus  fpeaks  (w),  *'  illud  ex  liber- 
**  tate  vititimj  quodnonfimul  necjufji  conveniunt  \fed  et  alter, 
**  et  tertius  dies  ciinBatione  coeuntium  abfitmitur."  And  a 
fimilar  indulgence  prevailed  in  the  Gothic  conftilution  :  "  illud 
**  enim  nimiae  libertatis  i?idiciumi  concejfa  toties  impunitas  non 
*■*  parendi  •,  nee  enim  turns  Judicii  confcjfibus  pocnam  perditae 
"  caiifae  contumax  meruit  (x)."  Therefore,  at  the  beginning 
of  each  term,  the  court  does  not  fit  for  difpatch  of  bufinefs 
till  the  fourth  day,  as  in  Hilary  term  on  the  twenty-third  of 
January  ;  and  in  Trinity  term,  by  ftatute  ^2  Hen.  VIII.  c. 
21.  not  till  the Jixth  day  ;  which  is  therefore  ufually  called  and 
fet  down  in  the  almanacks  as  the  firft  day  of  the  term. 

(s)  Reglflr.  19.  Salk.  6:7.   6  Mod.  Pw.  ii66. 

jjo.  (")  Feud.  I  I.  /.  21. 

(t)  I- Jon.  156.  Swann    &  Proome.  (w)  Demcr.  Germ  c  it. 

3-  K.  Mich.  5   Ceo.  in.  et  in  Dom.  (x)  Siievnh.  tie  jure  Goth.,  I.  t.  e.  6. 
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Chapter    the.    nineteenth. 


Of    TROCESS. 


*"nHE  next  (lep  for  carrying  on  the  fuit,  after  fulng  out 
the  original,  is  called  the  procefs ;  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome- 
times  called  original  procefs,  being  founded  upon  the  original 
writ-,  and  aho  to  diltinguilh  it  from  me/ne  or  intermediate 
procefs,  which  iiTues,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter;  as  to  fummon  juries,  witnefles,  and 
the  like  (a).  Mefne  procefs  is  alfo  fometimes  put  in  contra- 
diftinftion  to^/za/ procefs,  or  procefs  of  execution  ;  and  then 
it  fignilies  all  fuch  procefs  as  intervenes  between  the  begin- 
ning and  end  of  a  fuit. 

But  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original  writ, 
of  which  the  primary  (lep  is  by  giving  the  party  notice  to  obey 
it.  This  notice  is  given  upon  all  real  praecipes,  and  alfo  up- 
on all  perfonal  writs  for  injuries  not  againft  i:he  pe;\cc,  by 
fiimmons ;  which  is  a  warning  to  appear  in  court  at  the  return 
of  the  original  writ,  given  to  the  defendant  by  two  of  the  flie- 
riff's  meffengers,  czWed  fummonersj  either  in  perfon  or  left  at 
his  houfe  or  land  (b) :  in  like  manner  as  in  the  civil  law  the 
firft  procefs  is  by  perfonal  citation,  in  jus  vocando  (c).     This 

(a)  Finch.  L.  436.  (c)F/.*.4.  i. 

(b)  Ihd.  344.  3ji. 
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■warning  on  the  land  is  giveiT,  in  real  a£lions,  by  ereding  a 
■white  ilick  or  wand  on  the  defendant's  grounds  (d) ;  (which 
ftick  or  wand  among  the  northern  nations  is  called  the  bacillus 
nuuciatorius)  (e);  and  by  ftatute  31  Eliz.  c.  3.  the  notice  muft 
alfo  be  proclaimed  on  fome  Sunday  before  the  door  of  the  pa- 
rifti  church.  -  •  , 

If  the  defendant  difobeys  this  verbal  monition,  the  next 
procefs  is  by  writ  of  attachment  or  pone,  fo  called  from  the 
ivords  of  the  writ  (f),  "  pone  per  vadium  et  falvos  plegios,  put 
**  ^y  g^G-  ^"^  ^^^^  pledges  A.  B.  the  defendant,  (be.""  This 
is  a  wrir,  not  iffuing  out  of  chancery,  but  out  of  the  court 
of  common  pleas,  being  grounded  on  the  non-appearance  of 
*he  defendant  at  the  return  of  the  original  writ ;  and  thereby 
the  fheriff  is  commanded  to  attach  him,  by  taking  gage,  that 
3S,  certain  of  his  goods,  which  he  fliall  forfeit  if  he  doth  not 
appear(g) ;  or  by  making  him  find  fafe  pledges  or  fureties, 
■who  fliali  be  amerced  in  cafe  of  his  non-appearance  (h).  This 
is  Pilfo  the  firfl,  and  immediate  procefs,  without  any  previous 
fummons,  upon  aftions  of  trefpafs  vi  et  armis,  or  for  other 
injuries,  which  though  not  foicible  are  yet  trefpafles  againft 
the  peace,  as  deceit  and  con/piracy  (i)  ;  where  the  violence  of 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore  the 
origin;!  writ  co:"nmands  the  defendant  to  be  at  once  attached, 
without  any  precedent  warning  (k). 

If,  after  aftachmenty  the  defendant  negledis  to  appear, 
he  not  only  forfeits  this  fecurity,  but  is  moreover  to  be 
farther  compelled  by  writ  of  dijiritigas  (1),  or  difirefs,  inmr 
finite ;  which  is  a  fubfequent  procefs  ifluing  from  the  coujrt 
of  common  pleas,  commanding  the  fheriff  to  diflrein  the 
defendant  from  time  to  time,  ^nd  continually  afterwards, 
by  taking  his  goods  and  the  profits  of  his  lands,  which 
he  forfeits   to   the   king   if  he   doth   not   appear  (m).      In 


/d)  Dalt.  of  fher  c,  31.  (i)  Finch.  L.  305.  3J1. 

(e)  Kticrnn.  tie  jure  tuecn.  I.  \.c.  6.  (k)  Append.  No.  II.  fee.  t.' 

(f)  Append,  No.  III.  fee.  i.  (I)  Append.  No.  III.  kc.  3.. 

(g)  Finch.  L.  34J,  (m)  Finch. L.  351. 
(h)  Dalt.  fher.  c.  31. 
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like  manner  as  by  the  civil  law,  if  the  defendant  abfconds,  fo 
that*  the  citation  is  of  no  efFe£l,  "  mittitur  adver/arius  in 
**  pojfejjionem  bonorum  ejus{n)." 

And  here  by  the  common,   as  well  as  the  civil   law,  the 
procefs  ended  in  cafe  of  injuries  without  force;   the  di-fen- 
dant,  if  he  had  any  fubftance,  being  gradually   flripped  of  it 
ail  by  repeated  dillreflcs,  till  he  rendered  obedience  to   the 
king's  writ ;  'and,  if  he  had   no  fubftance,   the  law  held  him 
incapable  of  making  fatisfaclion,  and  therefore  looked  upon 
all   farther  procefs  as  nugatory.     And  befidcs,    upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at- 
tached for  injuries  merely  civil,  left  thereby  his  lord  fliould 
be  deprived  of  his  perfonal  fervices.     But,  in  cafes  of  injury 
accompanied  with  force,  the  law,  to  punilh  the  breach  of  the 
peace,   and  prevent  its  difturbance  for  the  future,    provided 
alfo  a  procefs  againft  the  defendant's/^r/o/z,  in  cafe  he  negledl- 
ed  to  appear  upon  the  former  procefs  of  attachment,    or  had 
no  fubftance  whereby  to  be  attached ;  fubje^ling  his  body  to 
imprifonment    by  the  writ   of  capias   ad   refpondendum  (o). 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of  peace- 
able  though   fraudulent  injuries,  producing  great  contempt 
of  the  law  in  indigent  wrongdoers,  a  capias  was  alfo  allowed, 
to  arreft  the  perfon,  in  actions  of  account ^  though  no  breach 
of  ihe  peace  be  fuggefted,  by  the  ftatutes  of  Marlbridge,  52 
Hen.  III.  c.  23.  and  Weftm.  2.  13  Edw.  I.  c.  xi.  in  anions 
of  debt  and  detinue,  by  ftatutc  25  Edw.  III.  c.  17.   and  in  all 
anions  on  the  cafe ^  byftatute  19  Hen.  VII.  c.  9.    Before  which 
laft  ftatutea  praftice  had  been  introduced  of  commencing  the 
fuit  by  bringing  an  original  writ  of  trefpafs  quare  claufumf re- 
git, for  breaking  the  plaintiff's  clofe,   vi  et  armis ;  which  by 
the  old  common  law  fubje£led  the  defendant's  perfon  to  be 
arrefted  by  writ  of  capias :  and  then  afterwards,   by  conni- 
vance of  the  court,  the  plaintiff"  might  proceed  to  profecute 
for  any  other  lefs  forcible  injury.     This  pradice  (through 
cuftom  rather  than  necefllty,  and   for   faving   fome  trouble 
»nd  expence,  in  fuing  out  a  fpecial  original  adapted  to  the 

(n)  Ff.  1.4.19.  j[o)  3  Rep.  ij. 
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particular  injury)  ftill  continues  in  almoft  all  cafes,  except  in 
anions  of  debt ;  though  now,  by  virtue  of  the  ftatutes  above 
cited  and  others,  a  capias  might  be  had  upon  almoft  every 
fpecies  of  complaint. 

If  therefore  the  defendant  being  fummoned  or  attached 
makes  default,  and  negleiSls  to  appear;  or  if  the  fheriff  returns 
a  nihil^  or  that  the  defendant  hath  nothing  whereby  he  may 
be  fummoned,  attached,  or  diftreined;  the  capias  now  ufually 
i{rues(p),  being  a  writ  commanding  the  fhcrifF  to  take  the 
body  of  the  defendant  if  he  may  be  found  in  his  bailiwick  or 
county,  and  him  fafely  to  keep,  fo  that  he  may  have  him  in 
court  on  the  day  of  the  return,  to  anfwer  to  the  plaintiff  of  a 
plea  of  debt  or  trefpafs,  <bc.  as  the  cafe  may  be.  This  writ, 
and  all  others  fubfequent  to  the  original  writ,  not  iffuing  out 
of  chancery  bur  from  the  court  into  which  the  original  was 
returnable,  and  being  grounded  on  what  has  paffed  in  that 
court  in  confequence  of  the  flieriff's  return,  are  called  ywr/zV^/, 
not  original  writs  j  they  illue  under  the  private  feal  of  that 
court,  and  not  under  the  great  feal  of  England  ;  and  are  tefte'df 
not  in  the  king's  name,  but  in  that  of  the  chief  juftice  only. 
And  thefe  feveral  writs  being  grounded  on  the  Iheriff's  return, 
muft  refpe£tively  bear  date  the  fame  day  on  which  the  writ 
immediately  preceding  was  returnable. 

This  is  the  regular  and  orderly  method  of  procefs.  But 
it  is  now  ufual  in  practice,  to  fue  out  the  capias  in  the  firft 
inftance,  upon  a  fuppofed  return  of  the  fheriff;  efpecially 
if  it  be  fufpedted  that  the  defendant,  upon  notice  of  the  ac- 
tion, will  abfcond  :  and  afterwards  a  fi£litious  original  is 
drawn  up,  with  a  proper  return  thereupon,  in  order  to  give 
the  proceedings  a  colour  of  regularity.  When  this  capias 
is  delivered  to  the  flieriff,  he  by  his  under-lheriff  grants  a 
warrant  to  his  inferior  officers  or  bailiffs,  to  execute  it  on, 
the  defendant.  And,  if  the  fheriff  of  Oxfordfliire  (in  which 
county  the  injury  is  fuppofed  to  be  committed  and  the  a6lion 
is  laid)  cannot  find  the   defendant   in   his  jurifdi£lion,  he 

^p)  +'^ppend.  No.  III.  fed.  j. 
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returns  that  he  is  not  found,  non  eft,  inventus ^  in  his  bailiwick  : 
whereupon  another  writ  iflues,  called  a  teftatum  capias  (q), 
direfted  to  the  fiierifFof  the  county  where  the  defendant  is 
i'uppofed  to  refide,  as  of  Berkfliire,  reciting  the  former  writ, 
T^wA  that  it  is  tejlifiedy  teftatum  efty  that  the  defendant  lurks  or 
wanders 'in  his  biiliwick,  wherefore  he  is  commanded  to  take 
him,  as  in  the  former  capias.  But  here  alfo,  when  the  action  • 
is  brought  in  one  county  and  the  defendant  lives  in  another, 
it  is  ufual,  for  faving  trouble,  time,  and  expence,  to  make 
out  a  teftatum  capias  at  the  firft  ;  fuppofmg  not  only  an  Origi- 
nal, but  alfo  a  former  capias.,  to  have  been  granted,  which  in 
fa£l  never  was.  And  this  fi£tion,  being  beneficial  to  all  par- 
ties, is  readily  acquiefced  in,  and  is  now  become  the  fettled 
pradlice  ;  being  one  among  many  inltances  to  illuftrate  that 
maxim  of  law,  that  in  JiSlione  juris  confiftit  aequitas. 

But  where  a  defendant  abfconds,  and  the  plaintiff  would 
proceed  to  an  outlawry  againft  him,  an  original  writ  muft 
then  be  fued  out  regularly,  and  after  that  a  capias.  And  if 
the  flieriff  cannot  find  the  defendant  upon  the  firft  writ  of 
capias^  and  returns  a  7ton  eft  inventus^  there  iflues  out  an  alias 
writ,  and  after  that  a  pluriesy  to  the  fame  effect  as  the  for- 
mer (r)  :  only  after  thefe  words  "  we  command  you,"  this 
claufe  is  inferted,  "  as  we  hzve  formerly  "  or,  "  as  we  have 
*'  often  commanded  you ;  ftcut  alias,"  or,  "  ftcut  pluries, 
praecepimus."  And,  if  a  }ion  eft  inventus  is  returned  upon 
all  of  them,  then  a  writ  of  exigent  ox  exigi  facias  may  be  fued 
out  (s),  which  requires  the  fheiiff  to  caufe  the  defendant  to 
be  proclaimed,  required,  or  exa£led,  in  five  county  courts 
fucceflively,  to  render  himfelf;  and,  if  he  does,  then  to  take 
him  as  in  a  capias  :  but  if  he  does  not  appear,  and  is  return- 
ed quinto  exaSluSy  he  fhall  then  be  outlawed  by  the  coroners 
of  the  [county.  Alfo  by  ftatutes  6  Hen.  VIII.  c.  4.  and  31  ■ 
Eliz.  c.  3.  whether  the  defendant  dwells  within  the  fame  or 
another  county  than  that  wherein  the  exigent  is  fued  out,  a  -writ 

(q)  Append.  No.  III.  feft.  x.  (s)  Ihd. 
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of  proclamation  (t)  fhall  iffue  out  at  the  fame  time  with  the 
exigent^  commanding  the  fherifF  of  the  county,  wherein  the 
defendant  dwells,  to  make  three  proclamations  thereof  in 
places  the  moft  notorious,  and  mofl  likely  to  come  to  his 
knowledge,  a  month  before  the  outlawry  fliall  take  place. 
Such  oidlmvry  is  putting  a  mn.n  out  of  the  prote£llon  of  the 
law,  fo  that  he  is  incapable  to  bring  any  afkion  for  rcdrefi  of 
injuries  *,  and  it  is  alfo  attended  with  a  forfeitute  of  all  one's 
goods  and  chattels  to  the  king.  And  therefore,  till  fome 
time  after  the  conqueft,  no  man  could  be  outlawed  but  for 
felony  ;  but  in  Bra£ton's  time,  and  fomewhat  earit-^r,  procefs 
of  outlawry  was  ordained  to  lie  in  all  actions  for  trefpafl'es 
vi  et  armis  (u).  And  fince,  by  a  variety  of  ft^;  ures  (the  fame 
which  allow  the  writ  of  capias  before  menLioned)  procefs  of 
outlawry  doth  lie  in  divers  aftions  that  arc  merely  civil  j  pro- 
vided they  be  commenced  by  original  and  not  by  bill(w). 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be 
arrefted  by  a  writ  of  capias  iitlagatiim  (x),  and  committed  till 
the  outlawry  be  reverfed.  Which  reverfal  may  be  had  by 
the  defendant's  appearing  perfonally  in  court  (and  in  the  king's 
bench  without  any  perfonal  appearance,  fo  that  he  appears 
by  attorney,  according  to  ftatute  4  &  5  W.  &  M.  c.  18.  and 
any  plaufible  caufe,  however  flight,  will  in  general  be  fuffi- 
cient  to  reverfe  it,  it  being  confidered  only  as  a  procefs  to 
compel  an  appearance.  But  then  the  defendant  muft  pay  full 
cofts,  and  put  the  plaintiff  in  the  fame  condition  as  if  he  had 
appeared  before  the  writ  of  exigi  facias  was  awarded. 

Such  is  the  firft  procefs  in  the  court  of  common  pleas.  In 
the  king's  bench  they  may  alfo  (and  frequently  do)  proceed  in 
certain  caufes,  particularly  in  anions  of  ejeftment  and 
trefpafs,  by  original  writ,  with  attachment  and  capias  there- 
on (y) ;  returnable,  not  at  Wellminfter,  where  the  com- 
mon pleas  are  now  fixed  in  confequence  of  magna  carta^ 
but  "  ubicunque  fuerimiis  in  Anglia^^  wherefoever  the  king 

(t)  Append.  No.  III.  feft.  i.  (x)  Append.  No,  III.  fee.  1. 

(u)  Co  Litt.  ii8.  (y)  IViL  No.  II.  fee.  1. 
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lliall  then  be  in  England  ;  the  king's  bench  Ijeing  removeablc 
into  any  part  of  England  at  the  pleafure  and  difcretion  of  the 
trown.  But  the  more  ufual  method  of  proceeding  therefn 
is  vvithout  any  original,  but  by  a  peculiar  fpecies  of  procefs 
eiuitlcd  a  bill  of  Middlc/ex  ;  and  therefore  fc  entitled,  becauf* 
the  court  now  fit^  in  that  county;  for  if  it  fat  in  AV/^f,  it 
would  then  be  a  bill  of  Kent.  For  though,  as  the  jultices  of 
this  court  have,  by  its  fundamental  conilitution,  power  to 
determine  all  offences  and  trefpufles,  by  the  common  law  and 
cuftom  of  the  realp'i  (z),  it  nt^eded  no  original  writ  from  the 
croun  io  give  it  cognizance  of  any  mifdemcfnor  in  the  county 
wherein  it  refides ;  yet  as,  by  this  court's  coming  into  any 
county,  it  immediately  fuperfeded  the  ordinary  adniiniftratioii 
of  juftice  by  the  general  commiflions  of  eyre  and  of  oyer  and 
terminer  (a),  a  procefs  of  its  own  became  neceflary,  within 
the  county  where  it  fat,  to  bring  in  fuch  perfons  as  were  ac- 
cufed  of  committing  any/ore//;/^  injury.  The  bill  of  Mid- 
dlefex  (b)  is  a  kind  of  capias^  diredled  to  the  flierifF  of  that 
county,  and  commanding  him  to  take  the  defendant,  and 
have  him  before  our  lord  the  king  at  Weftminfter  on  a  day 
prefixed,  to  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs.  For 
this  accufation  of  trefpafs  it  is  that  gives  the  court  of  king's 
bench  jurifdjdlion  in  other  civil  caufes,  as  was  formerly  ob- 
ferved  ;  fince,  when  once  the  defendant  is  taken  into  cuilody 
of  the  marfhall,  or  prifon-keeper  of  this  court,  for  the  fup- 
pofed  trefpafe,  he,  being  then  a  prifoner  of  this  court,  may 
here  be  profecuted  for  any  other  fpecies  of  Injury.  Yet,  in 
order  to  found  this  jurifdiction,  it  is  not  neceffary  that  the 
defendant  be  adlually  the  marfliall's  prifoner  ;  for,  as  foon  as 
he  appears,  or  puts  in  bail,  to  the  procefe,  he  is  deemed  by 
fo  doing  to  be  in  fuch  cuflody  of  the  marfhall  as  will  give 
the  court  a  jurifdi£l:ion  to  proceed  (c).  And,  upon  thefc 
accounts,  in  the  bill  or  procefs  a  complaint  of  trefpafs  is  al- 
ways fuggefted,  whatever  elfe  may  be  the  real  caufe  of  a£l:ton. 
This  bill  of  Middlefex  muft  be  ferved  on  the  defendant 
by  the  fheriff,  if  he  finds  him  in  that  county :  but,  if  he 

(z)  Bro.  Abr.  t.  oyer  <lj  detamncr .      In    ft. 
8.  (b)  Append.  No.  III.  feft.  3. 
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returns  "  non  eji  inventus"  then  there  iflues  ov.t  a  writ  of 
latitat  (d),  to  the  fheriff  of  another  county,  as  Berks  ;  which 
icrfimilar  to  the  tcftatum  capias  in  the  common  pleas,  and  re- 
cites the  bill  of  Middlefex  and  the  proceedings  thereon,  and 
that  it  is  teftified  that  the  defendant  "  latitat  et  difctirrit"  lurks 
■and  "wanders  about  in  Beiks ;  and  therefore  commands  the 
fheriff  to  take  him,  and  have  his  body  in  court  on  the  day  of 
the  return.  But,  as  in  the  common  pleas  the  tcftatum  capias 
may  be  fucd  out  upon  only  a  fuppofed,  and  not  an  a£lual,  pre- 
ceding capias;  fo  in  the  king's  bench  a  latitat  is  ufuallyfued 
out  upon  only  a  fuppofed,  and  not  an  a£lual,  bill  of  Middle- 
fex. So  that,  in  fa£l,  a  latitat  may  be  called  the  fii^l  procefs 
in  the  court  of  king's  bench,  as  the  teftatem  capias  is  in  the 
common  pleas.  Yet,  as  in  the  common  pleas,  if  the  defen- 
dant lives  in  the  country  wherein  the  action  is  laid,  a  common 
capias  fufBces  j  fo  in  the  king's  bench  likewife,  if  he  lives  in 
Middlefex,  the  procefs  mult  ilill  be  by  bill  of  Middlefex  only. 

In  the  exchequer,  the  firft  procefs  is  by  writ  of  quo  minus, 
in  order  to  give  the  court  a  jurifdi£tion  over  pleas  between 
party  and  party.  In  which  writ  (e)  the  plaintiff  is  alledged  to 
be  the  king's  farmer,  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of,  quo  minus fufticiens  exiftit, 
by  which  he  is  the  lefs  able  to  pay  the  king  his  rent  or  debt. 
And  upon  this  the  defendant  may  be  arrefted  as  upon  a  capiat 
from  the  common  pleas. 

Thus  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fuit ;  for  which  the  reafon  is  obvious  : 
fincc  by  this  means  the  two  courts  of  king's  bench  and  exche- 
quer entitle  themfclves  to  hold  plea  in  fubjedls  caufes,  which 
by  the  original  conftitution  of  Weftminfter-hall  they  were 
not  empowered  to  do.  Afterwards,  when  the  caufe  is  once 
drawn  into  the  refpedlive  courts,  the  method  of  purfuing  it  i^ 
pretty  much  the  fame  in  all  of  them. 

(d)  Append.  No.  III.  fee.  3.  (e)  Ibid.  fee.  4. 
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If  the  (heriff  has  found  the  defendant  upon  any  of  the 
former  writs,  the  capias,  latitat,  'be  he  was  antiently  obli- 
ged to  take  him  into  cuftody,  in  order  to  produce  him  in  court 
upon  the  return,  however  fmall  and  minute  the  caufe  of  acSlioii 
might  be.  For,  not  having  obeyed  the  original  fummons,  he 
had  fliewn  a  contempt  of  the  court,  and  was  no  loiiper  to  be 
trufled  at  large.  But  when  the  fummons  fell  into  duufe,  and 
the  capias  became  in  ta6l  the  firft  procjfs,  it  was  thought 
hard  to  imprifon  a  man  for  a  contempt  which  was  only  fiip- 
pofed  :  and  therefore  in  common  cafes  by  the  gradual  indul- 
gence of  the  courts  (at  length  authorized  by  ftatute  12  Geo. 
I.  c.  29.  which  was  amended  by  ftatute  5  Geo.  II  c.  in.  and 
made  perpetual  by  ftatute  21  Geo.  II.  c.  3.)  the  ftieiiff  or  his 
officer  can  now  only  perfonally  ferve  the  defendant  with  a  copy 
of  the  writ  or  procefs,  and  with  notice  in  writing  to  appear 
by  his  attorney  in  court  to  defend  this  aftion ;  which  in  efFe6J: 
reduces  it  to  a  mere  fummons.  And  if  the  defendant  thinks 
proper  to  appear  upon  this  notice,  his  appearance  Is  recorded, 
and  he  puts  in  fureties  for  his  future  attendance  and  obedi- 
ence ;  which  fureties  are  called  common  bail,  being  the  fame 
two  imaginary  perfons  that  were  pledges  for  the  plaintiff's 
profecution,  John  Doe  and  Richard  Roe.  Or,  if  the  defen- 
dant does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or,  in  fome  cafes,  eight)  days  after,  the  plaintiff  may 
enter  an  appearance  for  him,  as  if  he  had  really  appeared;, 
and  may  file  common  ball  in  the  defendant's  name,  and  pro- 
ceed thereupon  as  if  the  defendant  had  done  it  himfelf. 

But  if  the  plaintiff  will  make  affidavit,  or  affert  upon 
oath,  that  the  caufe  of  a6lion  amounts  to  ten  pounds  or  up- 
wards, then  in  order  to  arreft  the  defendant,  and  make 
him  put  in  fubftantial  fureties  for  bis  appearance,  called 
fpecial  bail,  it  is  required  by  ftatute  13  Car.  II.  ft'.  2.  c.  2. 
that  the  true  caufe  of  a£lion  ftiould  be  expreffed  in  the 
body  of  the  writ  or  procefs.  This  ftatute  (without  any 
fuch  intention  in  the  makers)  had  like  to  have  oufted  the 
king's  bench  of  all  its  jurjfdiclion  over  civil  injuries  without 

force; 
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force :  for,  as  the  bill  of  Midd!efex  was  framed  only  for 
anions  of  trefpafs,  a  defendant  could  not  be  arrefted  and  held 
to  bail  thereupon  for  breaches  of  civil  contracts.  But  to  re* 
medy  this  inconvenience,  the  ofRcers  of  the  king'§  bench  de- 
•vifcd  a  method  of  adding  what  is  called  a  claufe  of  ac  etiam 
to  the  ufual  complaint  of  trefpafs;  the  bill  of  Middlefex  com- 
manding the  defendant  to  be  brought  in  to  anfwer  the  plaintiff 
of  a  plea  of  trefpafs,  and  alfo  to  a  biil  of  debt  (f ) :  the  com* 
plaint  of  trefpafs  giving  cogiiizuice  to  the  court,  and  that  of 
debt  authorizing  the  arreil.  In  return  for  which,  lord  chief 
juftice  North  a  few  years  afterwards,  in  order  to  fave  the 
fuitors  of  his  court  the  .trouble  and  expence  of  fuing  out  fpecial 
originals,  directed  that  in  the  common  pleas,  befides  the  ufual 
complaint  of  breaking  the  plaintiff's  clofe,  a  claufe  oi  ac  etiam 
might  be  alfo  added  to  the  writ  of  capiaSy  containing  the  true 
caufe  ofadlionj  as,  '*  that  the  faid  Charles  the  defendant 
**  may  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs  in  breaking 
*'  his  clofe  :  and  alfo,  ac  etianiy  may  anfwer  him,  according 
*'  to  the  cuftom  of  the  court,  in  a  certain  plea  of  trefpafs  upon 
*'  the  cafe,  upon  promifes,  to  the  value  of  twenty  pounds, 
*'  drr.  (g)."  The  fum  fworn  to  by  the  plaintiff  is  marked 
upon  the  back  of  the  writ  ;  and  the  (heriff,  or  his  officer 
the  bailiff,  is  then  obliged  adlually  to  arreft  or  take  into  cuflo- 
dy  the  body  of  the  defendant,  and,  having  fo  done,  to  re- 
turn the  writ  with  a  cepi  corpus  endorfed  thereon. 

An  arrejl  mull  be  corporal  feifing  or  touching  the  de- 
fendant's body;  after  which  the  bailiff  may  juftify  breaking 
open  the  houfe  in  which  he  is,  to  take  him :  otherwife 
he  has  no  fuch  power  ;  but  muft  watch  his  opportunity  to 
arreft  him.  For  every  man's  houfe  is  looked  upon  by 
the  law  to  be  his  caftle  of  defence  and  afylum,  wherein 
he  fhoulil  fuffer  no  violence.  Which  principal  is  carried 
fo  far  in  the  civil  law,  that  for  the  moft  paxt  not  fo  much 
as  a  common  citation  or  fummons,  much  lefs  an  arreft,  can 
be  executed  upon  a  man  within  his  own  walls  (h).     Peers  of 

(f)  Append.  No.  III.  {e^.  3.  North's  life  of  lord  Guilford,  99- 

(2)  Lilly  praft.  Reg.  /.  ac,  etiam.  [h)  Ff,  a.  4.  l8 — 21. 
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Me  realm,  merabers  of  parliament,  and  corporations,  are 
-riviledged  fiom  aritids ;  and  of  coiirfe  from  outlawries  (i). 
Ind  againic  them  the  procefs  to  euforco  art  appearance  mufl: 
o:t  by  lummoiis  and  diltref;i  infinite,  inPieadof  a  capias.  Alfo 
clerks,  attotiitrys,  and  all  other  perfons  attending  the  courts 
of  juftice  (for  attornc-ys,  biding  cfllcers  of  the  court,  are  al- 
ways fappofcd  to  be  there  attending)  are  not  liable  to  be  arrcft- 
'  d  by  the  ordinary  ptccefs  of  the  court,  but  mud  be  fued  by 
///  (called  ufuaily  a  bilhf  priviledge)  as  being  perfonally  pre- 
-nt  in  court  (k).  Clergymen  perform.ing  divine  fervice,  and 
not  merely  {laying  in  the  church  with  a  fraudulent  defigii,  are 
rorthe  time  priviledgcd  irom  arrefts,  by  ftatute  50  Ldw.  II. 
c.  5.  and  r  R.ic.  II.  c.  16.  as  likewife  members  of  convoca- 
tion aclualJy  attending  thereon,  by  ftatute  8  Hen.  VI.  c.  i. 
Suitors,  witneiTes,  and  other  perfons,  neceiiarily  attending 
any  courts  of  record  upon  bufinefs,  are  not  to  be  arrefied. 
during  their  aclual  attendance,  which  includes theirneceffary 
coming  and  returning.  And  no  arrefl  can  be  madi  in  the 
king's  prefence,  nor  within  the  verge  of  his  royal  palace, 
nor  in  any  place  where  the  king's  jullices  are  a£lually  fitting. 
The  king  hath  moreover  a  fpecial  prerogative,  (which  in- 
deed is  very  feldom  exerted)  (I)  that  he  may  by  his  lurit  of 
proteHion  priviledge  a  defendant  from  all  perfonal,  and  many 
real,  fuits  for  one  year  at  a  time,  and  no  longer  ;  in  refpejTt 
of  his  being  engaged  in  his  fervice  out  of  the  realm  (m)- 
And  the  king  alfo  by  the  common  law  might  take  his  cre- 
ditor into  his  proteflion,  fo  that  no  one  might  fue  or  atrefl: 
him  till  the  king's  debt  were  paid  (n) :  but  by  the  flatutJ 
25  Edvv.  III.  fl.  5.  c.  19.  notvvithftanding  fuch  protection, 
another  creditor  may  proceed  to  judgment  againft  him,  with  a 

(i)  Whitelock  of  pari.  zo6,  »07.  "  ployed  in  her  feryice,   that  was  fiib- 

{k)  ^vo.  Abr.  t.  bUk.  19.    ii  Mod.  "  jcft  to  other  mens  ailions;    lefl  flic 

i5?.  "  inight  be  thought  to  deliy  jxifticc." 

(1)  Sir  Edward  Coke  iaforms  us,  ( I  Eut  king   William,   in    ifyi,  j^rantcl 

5nR.  131.)   that  herein   "  he  could  Ay  one  to  lord  Cutis,  to  proted  him  from 

"  nothing  of  his  own  experience;  for  being  outlawed  by  his  lay  lor  :  (3  Ley. 

"albeit  queen    Elizabeth    tnaintained  3  jx.)  whicii  is  the  lart  that  appears  up- 

"  many  wars,   yet  Ih;   granted  few  or  on  our  books. 

"  no  protections  ;  and  her  leafon  was,         (m)  Finch.  L.  454.     3  Lev,  33:. 

«  that  he  was  no  fit  fubjeft  to  be  cm-         (n)  F.  N.  S.  18.     Co.  Litt.  X31. 
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ftay  of  execution,  till  the  king's  debt  be  paid;  unlefs  fuch 
creditor  will  undertake  for  the  king's  debt;  and  then  helhrll 
have  excurfion  for  both.  And,  l.itlly,  by  ftatute  29  Car.  11. 
c.  7.  no  arreftcanbe  made,  nor  prccefsferved  upon  a  Sunday, 
except  for  treafon,  felony,  or  breach  of  the  peace. 

When  the  defendant  is  regularly  arrefted,  he  mufl:  either 
go  to  prifon,  for  fafe  cuftody,  or  put  in  fpecial  bail  to  the 
fherifF.  For,  the  intent  of  the  arreft  being  only  to  compel 
an  appearance  in  court  at  the  return  of  the  writ,  that  purpofe 
is  equally  anfwercd,  whether  the  (hcriff  detains  his  perfon, 
or  takes  fufficient  frcurity  for  his  appearance,  called  bail {irom  ' 
the  French  word,  baillery  to  deliver)  becaufe  the  defendant 
is  bailed,  or  delivered,  to  his  fureties,  upon  their  giving  fe- 
curity  for  his  appearance ;  and  is  fuppofed  to  continue  in  their 
friendly  cuftody  infhead  of  going  to  goal.  The  method  of 
putting  in  bail  to  the  flierlfF  is  by  entering  into  a  bond  or 
obligation,  with  one  or  more  fureties  (not  liftitious  perfons, 
as  in  the  former  cafe  of  common  bail,  but  real,  fubftantial, 
refponfible  bondfmen)  to  infure  the  defendant's  appearance 
at  the  return  of  the  writ-,  which  obligation  is  called  the  bail- 
bond  (0).  The  fherift,  if  he  pleafes,  may  let  the  defendsnt 
go  without  any  fureties  ;  but  that  is  at  his  own  peril:  for, 
after  once  taking  him,  the  flierifF  is  bound  to  keep  him  fafd- 
ly,  fo  as  to  be  forthcoming  in  court  j  otherwife  an  a£lion  lies 
againft  him  for  an  efcape.  Bar,  on  the  other  hand,  he  is  o- 
bliged,  by  ftatute  23  Hen.  VI.  c.  10.  to  take  (if  it  be  tendered) 
a  fufficient  bail-bond  :  and,  by  ftatute  12  Geo.  I.  c.  28.  the 
iherifF  flrall  take  bail  for  no  other  fum  than  fuch  as  is  fworn  to 
by  the  plaintiff,  and  endorfed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,  the 
defendant  muft  appear  according  to  the  exigency  of  the  writ.^ 
This  appearance  is  effedled  by  putting  in  and  juftifying  bail  to 
the  aElion ;  which  is  commonly  called  putting  in  bail  above.  If 
this  be  not  done,  and  the  bail  that  wer«  taken  by  the  flierifF 

(o)  Append.  No.  HI.  fee.  j. 
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helow  are  refponfible  perfons,  the  plaintiff  may  take  an  affign- 
ment  from  the  flieriffof  the  bail-bond  (under  the  flatute  4  & 
5  Ann.  c.  16.)  and  bring  an  adlion  thereupon  againfl  the 
iheriff's  bail.  But  if  the  bail,  fo  accepted  by  the  fherifF 
himfelf,  by  calling  upon  him,  llrft,  to  return  the  writ  (if  not 
already  done)  and  afterwards  to  bring  in  the  body  of  the  de- 
fendant. And,  if  the  flieriff  does  not  then  caufe  fufficient 
bail  to  be  put  in  abovey  he  will  himfelf  be  refponfible  to  the 
plaintiff. 

The  bail  above^  or  bail  to  the  aRion,  mufl  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfe, 
in  the  country,  before  a  commlffioner  appointed  for  that  pur- 
pofe  by  virtue  of  the  flatute  4  W.  &  M.  c.  4.  which  muft  be 
tranfmitted  to  the  court.  Thefe  bail,  who  mull  at  leafl:  be 
two  in  number,  muft  enter  into  a  recognizance  (p)  in  court, 
or  before  the  judge  or  commiffioner,  whereby  they  do  jointly 
and  feverally  undertake,  that  if  the  defendant  be  condemned 
in  the  action,  he  (hall  pay  the  cofts  and  condemnation,  or  ren- 
der himfelf  a  prifoner,  or  that  they  will  pay  it  for  him  :  which 
recognizance  is  tranfmitted  to  the  court  in  a  flip  of  parchment 
entitled  a  bail  piece  (q).  And,  if  required,  the  bail  muft 
jiifiify  themfelves  in  court,  or  before  the  commiffioner  in  the 
country,  by  fwearing  themfelves  boufe-keepers,  and  each  of 
them  to  be  worth  double  the  fum  for  which  they  are  bail,  after 
payment  of  all  their  debts.  This  anfwers  in  fome  meafure  to 
the  Jlipulatio  or  fatifdatio  of  the  Roman  laws  (r),  which  is 
mutually  given  by  each  litigant  party  to  the  other :  by  the 
plaintiff,  that  he  will  profecute  his  fuit,  and  pay  the  coftj,  if 
he  lofes  his  caufe ;  in  like  manner  as  our  law  ftill  requires 
nominal  pledges  of  profecution  from  the  plaintiff:  by  the 
defendant,  that  he  (hall  continue  in  court,  and  abide  the  fen- 
tence  of  the  judge,  much  like  our  fpeclal  bail;  but  with  this 
difference,  that  the  Jideju£bres  were  there  abfolutely  bound 
jiidicatum  folverey   to  fee  the  cofts  and  condemnation  paid 

(p)  Append.  No.  III.  feC.  j.  (r)  Jnjl.  I.  4.'t.  ii.  Ff.  I.  i-/.  8. 

(q)  Jiid.  -  J     ~ 
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at  all  events:  whereas  our  fpeclal  bail  may  be  difch.irged,  by 
furrendering  the  def-ndanc  into  cuflody,  witliin  the  time 
allowed  by  law  ;  for  which  purpofe  they  are  at  all  times  en- 
titled to  a  warr:int  to  apprehend  him  (s). 

Special  bail  is  required  (as  of  ccv.rfe)  cnly  upon  at^ions 
of  debt,  or  actions  on  the  cafe  in  trover  or  for  money  due, 
where  the  plaintiff  can  fwear  that  the  caufecf  a£lion  amouHts 
to  ten  pounds :  but  in  actions  where  the  damages  are  preca- 
rious, being  to  be  afleffcd  ad  libitum  by  a  jury,  as  in  actions 
for  words,  ejedlment,  or  trefpafs,  it  is  very  fddom  poffiblc 
for  a  plaintiff  to  fwcar  to  the  amount  of  his  caufe  of  a£lion  ; 
and  therefore  no  fpecial  bail  is  taken  thereon,    unlefs  by  a 
judge's  order  or  the  particular  directions  of  the  court,   in 
fome  peculiar  fpecies  of  injuries,  as  in  cafes  of  mayhem  or 
atrocious  battery;  or  upon  fuch  fpecial  circumftances,  as  make 
itabfolutely  neceffary  that  the  defendant  fhould  be  kept  within 
the  reach  of  juftice.     Alfo  in  actions  againft  heirs,  executors, 
and  adminiltrators,  for  debts  of  the  deceafed,  fpecial  bail  is 
not  demandable  :  for  the  adlion  is    not  io  properly  againft 
them  in  perfon,  as  againft  the  effects  of  the  deceafed  in  theif 
poffeffion.     But  fpecial  bail  is  required  even  of  them,  in  ac- 
tions for  a  devajiavitf  or  wafting  the  goods  of  the  deceafed ; 
that  wrong  being  of  their  own  committing. 

Thus  much  iox  procefs  ;  which  is  only  meant  to  bring  the 
defendant  into  court,  in  order  to  ccnteft  the  fuit,  and  abide  the 
determination  of  the  law.  AVhen  he  appears  either  in  perfon 
as  a  prifoner,  or  not  upon  bail,  then  follow  iht  pleadings  be- 
twefn  the  parties,  which  we  fliall  confidcr  at  large  in  the 
next  chapter. 

(?)  z  Show.  aoi.     6Mod.  >3U 
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Of     pleading. 


"pLEADINGS  are  the  n-!utual  altercations  between  the 
plaiiitifF  and  defendant;  vhich  at  prefent  are  fet  down 
and  delivered  into  the  ppvoptr  ofr.ce  in  writing,  though  for- 
merly they  were  ufualiy  pur  in  by  their  counfel  ore  tcnuSy  or 
viva  voce.,  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries  j  whence  in  our  old  law  French,  the 
pleadint^s  are  frequently  denominated  the  parol. 

The  firil  of  thefe  is  the  declaration^  narraiioy  or  county 
antiently  called  the  tale  (a) ;  in  v/hich  the  plaintiff  fets  iorth 
his  caufe  of  complaint  at  length  :  being  indeed  only  an  ampli- 
fication or  expofition  of  the  original  writ  upon  which  hib  ac- 
tion is  founded,  with  the  additional  circumftances  of  time 
and  place,  when  and  where  the  injury  was  comm.itted.  But 
we  may  remember  (b)  that,  in  the  king's  bench,  when  the 
defendant  is  brought  into  court  by  bill  of  Middlefex,  upon 
a  fuppofed  trefpafs,  in  order  to  give  the  court  a  jurifdidlion, 
the  plaintiff  may  declare  in  whatever  a£lion,  or  charge  him 
with  whatever  injury  he  thinks  proper ;  uniefs  he  has  held 
him  to  bail  by  a  fpecial  ac  etiarriy  which  the  plaintiff  is 
then  bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  be- 
nefit of  a  capias  to  fecure  the  defendant's  perfon,  it  was  the 
antient  pra6lice,  and  is  therefore  ftill  warrantable  in  the  com- 

(a)  Append.  No,  II,  fee.  z.  No.  III.  (b)  See  pag.  jEi.  i8S. 
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men  pleas,  to  fue  out  a  writ  of  trefpafs  quare  clmfumf regit, 
for  breaking  the  plaintiff's  clofe  ;  and  when  the  defendan:  is 
once  brought  in  upon  this  writ,  the  plaintiff  declares  in  what- 
ever a£lion  the  nature  of  his  adual  injury  may  require  ;  as 
an  a£lion  of  covenant,  or  on  the  cafe  for  breach  of  contract, 
or  Other  lefs  forcible  tranfgreihon  (c) :  unlefs,  by  holding  the 
defendant  to  bail  on  a  fpecial  ac  etiajn,  he  has  bound  himfelf 
to  declare  accordingly. 

In  local  anions,  where  poffeffion  of  land  is  to  be  recovered, 
or  damages  for  an  aftual  trefpafs,  or  for  wafte,  6t.  affe£ling 
land,  the  plaintiff  mud  lay  his  declaration,  or  declare  his  in- 
jury to  have  happened  in  the  very  county  and  place  that  it 
really  did  happen  ;  but  in  tranfitory  actions,  for  injuries  that 
might  have  happened  any  where,  as  debt,  detinue,  flander, 
and  the  like,  the  plaintiff  may  declare  in  what  county  he 
pleafes,  and  then  the  trial  muft  be  in  that  county  in  which 
the  declaration  is  laid.  Though  if  the  defendant  will  make 
afhdavit,  that  the  caufe  of  a£lion,  if  any,  arofe  not  in  that 
but  in  another  county,  the  court  will  direct  a  change  of  the 
venues  or  vifne^  (that  is,  the  vicinia  or  neighbourhood  in 
which  the  injury  is  declared  to  be  done)  and  will  oblige  the 
plaintiff  to  declare  in  the  proper  county.  For  the  ftatute  6 
Ric.  II.  c.  2.  having  ordered  all  writs  to  be  laid  in  their  pro- 
per counties,  this,  as  the  judges  conceived,  impowered  them 
to  change  the  vcnue^  if  required,  and  not  to  infill  rigidly  on 
abating  the  writ:  which  praftice  began  in  the  reign  of  James 
the  firft  (d).  And  this  power  is  difcretionally  exercifed,  fo  as 
not  to  caufe,  but  prevent  a  defect  of  juftice.  Therefore  the 
court  will  not  change  the  venue  to  any  of  the  four  northern 
counties,  previous  to  the  fpring  circuit :  becaufe  there  the 
affifes  are  holden  only  once  a  year,  at  the  time  of  the  fum- 
mer  circuit.  And  it  will  fometimes  remove  the  venue  from 
the  proper  jurifdiftion,  (efpecially  of  the  narrow  and  limited 
kind)  upon  a  fuggeftion,  duly  fupported,  that  a  fair  and  im« 
partial  trial  cannot  be  had  therein  (c). 

(c)  I  Ventr.  159.  (c)  Sua.  874- — Mvlock  V.  Saladinc. 

(d)  a  Salk.  (J70.  Trin.  4  Geo.  III.  B.  R. 
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It  is  generally  ufual  in  a£lions  upon  the  cafe  to  fet  forth 
feverai  cafes,  by  clifl'erent  counts  in  tlie  fame  declaration;  fo 
that  if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fuccced 
in  another.  As,  in  an  adlion  on  the  cafe  upon  an  ajjumpfit 
for  goods  fold  and  delivered,  the  plaintitT  ufually  counts  or 
declares,  firft,  upon  a  fettled  and  agreed  price  between  him 
and  the  defendant;  as  that  they  bargained  for  twenty  pounds  : 
and  left  he  (hould  fail  in  the  proof  of  this,  he  counts  likewife 
upon  2L  quantum  valebant;  that  the  defendant  bought  other 
goods,  and  agreed  to  pay  him  fo  much  as  they  were  reafona- 
b!y  worth  ;  and  then  avers  that  they  were  worth  other  twenty 
pounds:  and  fo  on  in  three  or  four  different  fliapes ;  and  at 
lift  concludes  with  declaring,  that  the  defendant  had  refufed 
to  fulfil  any  of  thcfe  agreements,  whereby  he  is  endamaged  to 
fuch  a  A'alue.  And  if  he  proves  the  cafe  laid  in  any  one  of 
his  counts,  though  he  fails  in  the  reft,  he  firall  recover  propor- 
tionable damages.  This  declaration  always  concludes  with 
thefe  words,  "  and  thereupon  he  brings /z/iif,  i>c. ;  hide  pro- 
**  d lie  it  feci  am  y  (be.""  By  which  word,  fuit  or  feSla^  (a.  fe- 
qiiendoj  were  antiently  underftood  the  witnelfes  or  followers 
of  the  plaintiff  (f ).  Tor  in  former  times  the  law  would  not 
put  the  defendant  to  the  trouble  of  anfwering  the  charge,  till 
the  plaintiff  had  made  out  at  lealt  a  probable  cafe  (g).  But 
the  a6lual  production  of  the  y^iV,  the  feci  a  y  or  foUoiverSy  is 
now  antiquated  ;  and  hath  been  totally  difufed,  at  leaft  ever 
fmce  the  reign  of  Edward  the  third,  though  the  form  of  it  ftill 
continues. 

At  the  end  of  the  declaration  are  added  alfo  the  plain- 
tiff's common  pledges  of  profecution,  John  Doe  and  Ri- 
chard Roe,  which,  as  we  before  obferved  (h),  are  now 
mere  names  of  form  ;  though  formerly  they  were  of  ufe 
to  anfwer  to  the  king  for  the  amercement  of  the  plaintiff, 
in  cafe  he  were  nonfuited,  barred  of  his  action,  or  had  a 
verdia  and  judgment  againll  him  (i).  For,  if  the  plain- 
tiff negleds  to  deliver  a  declaration   for   two  terms  after 

(f)  Se!d.  on  Fortefc.  c.  zi.  (h)  See  pag.  275. 

(g)  Bract.  400.     Fkc.  I.  ».c.  6.  (i)  3  BulUr.  i75.     4  Inft.  i8p. 

T  4  the 
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the  defendant  appears,  or  is  guilty  of  other  delays  or  defaults 
againft  the  rules  of  law  in.any  fubfequent  flage  of  the  adion, 
he  is  adjudged  not  to  follow  or  purfue  liis  remedy  as  he  ought 
to  do,  and  thereupon  a  nonfiiity  or  non  prcfeqiiitiir^  is  enter- 
ed ;  and  he  is  faid  to  be  nonpros^d.  And  for  thus  deferting 
his  complaint,  after  making  a  falfe  claim  or  complaint  (pro 
falfo  clamor e  fuo)  he  (hall  -lotonly  pay  cofts  to  the  defendant, 
but  is  liable  to  be  amerced  to  the  king.  A  retraxit  differs 
from  a  nonfuit,  in  that  the  one  is  negative,  and  the  other  po- 
lltive:  the  nonfuit  is  a  default  and  negleft  of  the  plalntifF, 
and  therefore  he  is  allowed  to  begin  hisfuit  again,  upon  pay- 
ment of  cofts ;  but  a  retraxit  is  an  open  and  voluntary  re- 
nunciation of  his  fuic,  in  court,  and  by  this  he  for  ever  lofes 
his  a£bion.  A  difcontiniiance  is  fomewhat  fimikir  to  a  nonfuit: 
for  when  a  plaintiff  leaves  a  chafm  in  the  proceedings  of  his 
caufe,  as  by  not  continuing  the  procefs  regularly  from  day  to 
day,  and  time  to  time,  as  he  ought  to  do,  the  fuit  is  dlfconti- 
nued,  and  the  defendant  is  no  longer  bound  to  attend ;  but  the 
•plaintiff  muft  begin  again,  by  fuing  out  a  new  original, 
ufually  paying  cofts  to  his  antagonift.  Antienvly,  by  the  de- 
mife  of  the  king,  r,Il  fuits  depending  in  his  courts  were  at 
cnce  difcontinued,  and  the  plaintiff  was  obliged  to  renew 
the  procefs,  by  fuing  out  a  frcfli  writ  from  the  fucceffor;  the 
virtue  of  the  former  writ  being  totally  gone,  and  the  defen- 
dant no  longer  bound  to  attend  in  confequence  thereof:  but, 
to  prevent  the  expence  as  well  as  delay  attending  this  rule  of 
law,  the  flatute  i  Edw.  VI.  c.  7.  enacts  that  by  the  death 
of  the  king  no  adion  fliall  be  difcontinued  ;  but  all  proceed- 
ings fhall  ftand  good  as  if  the  fame  king  had  been  living. 

"When  the  plaintiff  hath  flated  his  cafe  in  the  declaration, 
it  is  incumbent  on  the  defendant,  within  a  I'eafonable  time,  to 
make  his  drfeiice^  and  to  put  in  a  flea;  or  elfe  the  plaintiff 
will  at  once  recover  judgment  by  default ^  or  nihil  dicitoi  the 

defendant. 

« 

Defence,  in  its  true  legal  fenfe,  fignifies  not  ajuftification, 
protediun,  or  guard,  which  Is  now  its  popular  fignlfication  j 

but 
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but  merely  an  op^ofing  or  denial  {nom  the  French  verb  (h/i-n- 
(ler)  of  the  truth  or  validity  of  the  complaint.  It  is  the  con- 
tpjlatio  litis  of  the  civilians  :  a  general  aflertion  is  afterwards 
extended  and  maintained  in  his  pl.-a.  For  it  would  be  ridi- 
culous to  fuppofe  that  the  defendant  comes  and  defends  (or, 
in  the  vulgir  acceptatioji,  juftiHes)  the  force  and  injury,  i.i 
one  line,  and  pleads  that  he  is  not  guilty  of  the  tref[)afs  con;- 
olained  of  in  the  next.  And  therefore  in  a6lions  cf  dowc, 
where  the  deinandaut  does  not  count  of  any  injury  done, 
but  merely  demands  her  endowment  (k),  and  in  ailifes  of 
l^nd,  where  alfo  there  is  no  injury  alledgcd,  liut  merely  a  cuef- 
lion  of  right  dated  for  the  determination  of  the  recognitors  or' 
jury,  the  tenant  makes  no  fuch  defence  (1).  In  wiits  of  entry 
m),  where  no  injury  is  fiatcd  in  the  count,  but, merely  tlie 
.  ir;ht  of  the  demandant  and  the  dcfettive  title  of  the  tenant, 
ihe  tenant  comes  and  defends  or  denies  his  right  jus  fumn^ 
luat  is  (as  I  underftand  it,  though  with  a  fmall  graminatical 
inaccuracy)  the  right  of  the  demandant,  the  only  one  exprefsiy 
mentioned  in  the  pleadings :  or  elfe  denies  his  own  right  to  be 
fuch,  as  is  fuggefled  by  the  count  of  the  demandant.  And 
in  writs  of  right  (n)  the  tenant  always  comes  and  defends  the 
right  of  the  demandant  and  his  feifin,_/yj  praedic^i  S.et  feijt- 
vani  ipfius  (o),  (or  elfe  the  feifm  of  his  anceftor,  upon  v/hich 
he  counts,  as  the  cafe  may  be)  and  the  demandant  may  reply, 
that  the  tenant  unjuftly  defends  his,  the  demandant's  right, 
and  the  feifiin  on  which  he  counts  (p).  All  which  isextremely 
clear,  if  we  underftand  by  defence  an  oppojition  or  denial^  but 
is  othervvife  inexplicably  difficult  (q). 

The  courts  were  formerly  very  nice  and  curious  with  refpcdb 
to  the  nature  of  the  defence,  fo  that  if  no  defence  was  made, 
though  a  fufncient  plea  was  pleaded^  the  plaintiff  fhould  recover 

(k)  Raftal.  entr.  134.  (p)  N7ov.  Narr.  130.  edit.  1534. 

(1)  Booth  of  real  aftions.  118.  (q)  The   true   realbn  of  this,   fays 

(m)  Vol.  11.  append.  No.  V.  fee.  2.  Booth,  (on  real  adtionr,   54.  iii.)     I 

(n)  Append.  No.  I.  fee.  5.  could  never  yet  find. 


(o)  Co,  Entr.  i8i. 


judjr- 
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judgment  (r) :  and  therefore  the  book,  entitled  novae  narru" 
tiones,  or  the  new  talys  (s),  at  the  end  of  almoll  every  count, 
narratioy  cr  talc,  fubjolns  fuch  defence  as  is  proper  for  the 
defendant  to  make.  For  a  general  defence  or  denial  was  not 
prudent  in  every  fituation,  fince  thereby  the  propriety  of  the 
^v^it,  the  competency  of  the  plaintiff,  and  the  cognizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
the  defendant  waved  all  pleas  of  mifiiofmer  (t) ;  by  defending 
the  damages,  all  exceptions  to  the  perfon  of  the  plaintiff; 
and  by  defending  either  one  or  the  other  lijhen  and  "where  it 
{hould  behove  him,  he  acknowledged  the  jurifdiiSlion  of  the 
court  (u).  But  of  late  years  thefe  niceties  have  been  very 
defervedly  difcountenanced  (v/) ;  though  they  ftill  feem  to  be 
law,  if  infilled  on  (x). 

After  defence  made,  the  defendant  muft  put  in  Vx^  plea. 
But,  before  he  pleads,  he  is  intitled  to  demand  one  imparlance 
(y),  or  Uccntialoquendii  and  may  have  more  granted  by  con- 
fent  of  the  plainiff ;  to  fee  if  he  can  end  the  matter  amicably 
without  farther  fuit,  by  talking  with  the  plaintiff  :  a  pradlice, 
which  is  (z)fuppofed  to  have  arifen  from  a  principle  of  reli- 
gion, in  obedience  to  that  precept  of  the  gofpel,  **  agree 
«'  with  thine  adverfary  quickly,  whilft  thou  art  in  the  -way  with 
'*  him  (a)."  And  it  may  be  obferved  that  this  gofpel  precept 
has  a  plain  reference  to  the  Roman  law  of  the  twelve  tables, 
which  exprefsly  dire£led  the  plaintiff  and  defendant  to  make 
up  the  matter,  while  they  were  in  the  ivay^  or  going  to  the 
praetor  j — in  via,  rem  uti  pacunt  orato.  There  are  alfo  many 
other  previous  fteps  which  may  be  taken  by  a  defendant  before 
he  puts  in  his  plea.    He  may,  in  real  actions,  demand  a  viei:) 

(r)  Co.  Litt.  ii7.  dcfcndc  ou  ct  quant  il  devera,  il  accepte 

{s)  Edit.-iS34.  la  polar  de  courie  de  conufire  ou  trier  lour 

(t)  Theloal.  dig.  1.  14.  c.  i.  p.  357.  -pic,  (l\lod.  tcncnd.  a(r.4o8.  tdit.  1534.) 

(u)  En  la  defence  font  iij  chofes  en-  See  alfo  Co.  Litt.  u;. 

icndantz  :    per  tant  quil    defende    tort  (w)  Salk.  117.     Lord  Raym.  i8i. 

ft  force,   hctne  doyt  entendre  quil  fe  ex-  (x)  Carth.  130.     Lord  Raym,  iiy. 

cufe   de  tort  a  luy  Jiirwys  per  ccunte,  et  (y)  Append.  No.  111.  feft.  6, 

fait  fe  parl'te  al  pic ;    et  per  tant  quil  (z)  Gilb.  bid.  com.  pi.  35. 

defende  les   damages y  il  affirme  le  pur-  (a)  Matth.  v.  25. 

tic  able  dcflre  rcfpondu  ;  et  por  tant  quU 

of 
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of  the  thing  in  queftion,  in  order  to  afcertain  its  Ickntiiy  and 
other  circutnftances.  He  may  crave  oyer{h)oi  the  writ,  or 
of  the  bond,  or  other  fpecialty  upon  which  the  a£lion  is 
broiight  •,  that  is  to  hear  it  read  to  him  ;  the  generality  of  de- 
fendants in  the  times  ot  antitnt  iimplicity  being  fuppofed  in- 
capable to  read  it  theoifelveo:  whereupon  the  whole  is  ent-^r- 
cd  verbatim  upon  the  record,  and  the  defendant  may  t.ke 
advantage  of  any  condition  or  other  part  of  it,  not  flared  in 
the  plaintiff's  declaration.  In  leal  aftions  alfo  the  tenant  may 
pray  in  aiJj  or  call  for  afTiil.ince  of  another,  to  help  him  to 
plead,  becaufe  of  tht  feeblenefs  and  imbecilHty  of  his  own 
eftate.  Thus  a  tenant  for  life  may  pray  in  aid  of  him  that 
hath  the  inheritance  in  remainder  or  reverficin ;  and  an  in- 
cumbent may  pray  in  aid  of  the  patron  and  ordinary  :  that 
is,  that  they  fhall  be  joined  in  the  action  and  help  to  defend 
the  title.  Voucher  alfo  is  the  calling  in  of  fome  perfon  to  an- 
fwer  the  a£lio.',  that  hath  warranted  the  title  to  the  tenant  or 
defendant.  This  we  ftill  make  ufe  of  in  the  form  of  com- 
mon recoveries  (c),  which  are  grounded  on  a  writ  of  entry  ; 
a  fpecies  of  a6vion  that  we  may  remember  relies  chiefly  on  the 
weaknefs  of  the  tenant's  title,  who  therefore  vouches  another 
perfon  to  warrant  it.  If  the  vouchee  appears,  he  is  made 
defendant  inflead  of  the  voucher  :  but,  if  he  afterwards  makes 
default,  recovery  Ihall  be  had  againfl  the  original  defendant ; 
and  he  fliall  recover  over  an  equivalent  in  value,  againfl:  the 
deficient  vouchee.  In  afhfes  indeed,  where  the  principal 
queftion  is,  whether  the  demandant  or  his  anceftors  were  or 
were  not  in  poffefllon  till  the  oufl:er  happened,  and  the  title 
of  the  tenant  is  little  (if  at  all)  difcull'cd,  there  no  vou- 
cher is  allowed  ;  but  the  tenant  may  bring  a  writ  of 
nvarrantia  chartae  againft  the  warrantor,  to  compel  him 
to  aflift  him  with  a  good  plea  or  defence,  -or  elfe  to  render 
damages  and  the  value  of  the  land,  if  recovered  againfl 
the  tenant  (d).  In  many  real  afrions  alfo  (e),  brought  by  or 
againft  an  infant  under  the  age  of  twenty-one  years,  and  alfo 
in  afbions  of  debt  brought  againft  him,  as  heir  to  any  deceaf- 
ed  anceftor,  either  party  may  fuggeft  the  nonage  of  the  in- 

(!-.)  Append.  Ko.  IIT  fe-a.  6.  (d)  F.  N.  B.  13J. 

(c)  VoJ.  II.  append.  No.  Y.  left.  a.  (c)  Dyer.  137. 

fant. 
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fant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
full  age,  or  in  our  legal  phrafe,  that  the  infant  may  have  his 
age,  and  that  the  parol  may  demurs  that  is,  that  the  pleadings 
may  be  Itaid  ;  artd  then  they  fhall  not  proceed  till  he  is  full 
age,  unlefs  it  be  apparent  that  he  cannot  bj  prejudiced  there- 
by (f).  But,  by  the  ftatutes  of  Wtllm.  i.  3  Edw.  I.  c.  46. 
and  of  Giocefter  6  Edw.  I.  c.  2.  in  writs  of  entry  fur  dijfciftn 
infome  particular  cafes,  and  in  a6lions  aunceflrcl  brought  by 
an  infant,  the  parol  Ihall  not  demur  :  otherwife  he  might  be 
deforced  of  his  whole  property,  and  even  want  a  maintenance, 
till  he  came  of  age.  So  likewife  in  a  writ  of  dower  the  heir 
Ihall  not  have  his  age  ;  for  it  is  neceflary  that  the  widow's 
claim  be  immediately  determined,  clfe  ilie  may  want  a  pre- 
fent  fubfiilence  (g).  Nor  fliall  an  infant  patron  have  it  in  a 
qiiare  impcdit  (h),  fince  the  law  holds  it  neceflary  and  expe- 
dient, that  the  church  be  immediately  filled.  It  is  In  this 
ftage  alfa  of  tlie  caufe,  if  at  all,  that  cognizance  of  the  fuit 
mud  be  claimed  or  demanded;  when  any  perfon  or  body  coi- 
porate  hath  the  franchife,  not  only  oi  hoUhig  picas  within  a 
particular  limited  jurifdiclion,  but  alfo  of  the  cognizance  of 
pleas  :  and  that,  either  ivithout  any  words  exclufive  of  other 
courts,  which  intitles  the  lord  of  the  franchife,  whenever  any 
fuit  that  belongs  to  his  jurifdiclion  is  commenced  in  the  courts 
at  Weftminfter,  to  demand  the  cognizance  thereof;  01  ivith 
fuch  exclufive  words,  which  alfo  entitle  the  defendant  to  plead 
to  the  jurifdidlion  of  the  court  (i).  Upon  this  claim  of  cog- 
nizance, if  allowed,  all  proceedings  fhall  ceafe  in  the  fuperior 
court,  and  the  plaintiff  is  left  at  liberty  to  purfue  his  remedy 
in  the  fpecial  juiifdidion.  As,  when  a  fcholar  or  other 
priviledged  perfon  of  the  univerfities  of  Oxford  or  Cam- 
bridge is  impleaded  in  the  courts  at  Weftminfter,  for 
any  caufe  of  action  whatfoever,  unlefs  upon  a  queftion  of 
freehold  (k).  In  thefe  cafes,  by  the  charter  of  thofe  learned 
Ijodies,  confirmed  by  aift  of  parliament,  the  chancellor  or 
vice-chancellor  may  put  in   a  claim  of  cognizance;  which, 

(f)  Fincli.  I,.  ;(S3.  (i)  2  Lord  Ravm. 836.  10  Mod.  iii. 

(0  I  Roll.  Ahr.  I  57.  (k)  See  pag.  83. 

(!i)  Isid.  158. 

if 
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if  matle  in  due  tlaie  and  form,  and  with  due  proof  of  the 
f:i£ts  alledged,  is  regularly  allowed  by  the  courts  (1).  It  mult 
be  demanded  before  any  in:iparlance,  for  that  is  a  fubmifiion 
to  the  jurifdidicn  of  the  fuperior  court :  and  it  will  not  be 
allowed  if  it  cccafions  a  failure  of  jultice  (m),  or  if  an  action 
be  brought  againfl  the  perfon  himfelf  who  claims  tlje  franchife, 
unL.'fs  he  hath  alfo  a  pcwer  in  fuch  cafe  of  uiaking  another 
judge  (n). 

When  thefe  proceedings  are  over,  the  defendant  muft 
then  put  in  his  excufe  or  plea.  Pleas  are  of  tv/o  forts ;  dila^ 
tory  pleas,  and  pleas  to  the  a5lion.  Dilatory  pleas  are  fuch 
as  tend  merely  to  delay  or  put  off  the  fuit,  by  quefcioning 
the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury :  pleas  to  the  aftion  are  fuch  as  difpute  the  verycaufe  of 
fuit.  The  former  cannot  be  pleaded  after  a  general  imparlance, 
which  is  an  acknowledgment  of  the  propriety  of  the  action. 

I.  Dilatory  pleas  are,  i.  To  the  jurifdiElion  of  the 
court :  alledging  that  it  ought  not  to  hold  plea  of  this  injur/, 
it  arifing  in  Wales  or  beyond  fea ;  or  becaufe  the  land  in 
quellion  is  of  antient  demefne,  and  ought  only  to  be  de- 
manded in  the  lord's  court,  ebr.  2.  To  the  difability  of  the 
plaintiff,  by  reafon  whereof  he  is  incapable  to  commence 
or  continue  the  fuit-,  as,  that  he  is  an  alien  enemy,  out- 
lawed, excommunicated,  attainted  of  treafon  or  felony, 
under  a  praemunire^  not  in  rerwn  natiira  (being  only  a  fi£ti- 
tious  perfon)  an  infant,  a  feme-covert,  or  a  monk  pro- 
feffed.     3.  \xi  abatement :  which  abatement  is  either  of  the 


(1)  Har<lr.  jo;. 

(m)  X  VerUr.  5<>j. 

(n)  Hob.  87.  Yearbook,  M.  8.  Ken. 
VI.  zo.  Ill  this  latter  cafe  the  chan- 
cellor of  Oxford  claimed  cognizance  of 
an  aftion  of  trefpafs  brought  againft 
himfelf;  which  was difallowed,  becaufe 
iie  iTiould  not  be  judge  in  his  own  caufe. 
The  argument  ufed  by  ferjeant  Rolfe, 
on  behalf  of  the  cognizance,  is  curious 
s^A  worth  tranfcribing. — Jco  VQUi  d\- 


rai  un  falle.  En  a/cum  temps  fuit  mi 
pijpe,  ct  avoit  fait  tin  graiiil  offence,  et  le 
card'.uah  vindrevt  a'  luy  et  difoycnt  a  luy, 
^^  peccajii :''  et  i!  dit,  '' judica  }ne :"  ei 
ils  difoyent,  "  non  trjfumus,  quia  caput 
"  es  ecclefiue  ;  judiai  teipfum  :"  et  bapo- 
Jlol' dlt,  "  judico  me  cremari ;"  et  fuit 
comhufius  ;  et  apres  fuit  un  faitiB.  Et 
in  ceo  cas  ilfuitfon  juge  demcne,  et  ijfint 
n'eji  piis  iiuonvciiidiit  ^ue  un  home  fait  ju- 
ge dcmcnc. 

writ. 
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writ,  or  the  count,  for  fome  dcfe£l  in  one  of  them  j  as  bv 
ir.ifnaming  the  defendant,  which  is  c^^Ued^  mi/fio/mer ;  giiing 
him  a  wrong  addition,  as  cfqulre  inflead  of  knight  j  or  other 
want  of  form  in  any  material  refpetl.  Or,  it  may  be,  that 
the  plaintiff  is  dejd  j  for  the  death  of  either  party  is  at  once 
an  abatemc';t  of  the  fuir.  And  in  alliens  merely  perfonal, 
arifing  ex  deUEioy  for  wrongs  aclually  done  or  committed  by 
the  defendant,  as  trefpafs,  battery,  and  llander,  the  rule  is 
that  a^io  perfonalis  moritur  cum  perfona  (c) ;  and  it  never 
faall  be  revived  either  by  or  againft  the  executors  or  other  re- 
prefentatives.  For  neither  the  executors  of  the  plaintiff  have 
received,  nor  thofe  of  the  defendant  have  committed,  in  their 
own  perfonal  capacity,  any  manner  of  wrong  or  injury. 
But  in  a«rtions  arifmg  ex  co.ntrnHuy  by  breach  of  promife  and 
the  like,  where  the  right  defcends  to  the  reprefentatives  of  the 
plaintiff,  and  thofe  of  the  defendant  have  affet?  to  anfwer  the 
demand,  though  the  fuits  ihall  abate  by  the  death  of  the  par- 
ties, yet  they  may  be  revived  againft  or  by  the  executors  (p) : 
being  indeed  rather  aftions  againft  the  property  than  the  per- 
fon,  in  which  the  executors  have  now  the  fame  intereft  that 
their  teftator  had  before. 

These  pleas  to  the  jurIfdi£lion,  to  the  difability,  or  in 
abatement,  were  formerly  very  often  ufed  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay  :  but  now  by  ftatute  4  &  5  Ann.  c.  16.  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  fome  probable  matter  fliewn  to  the  court  to  induce 
them  to  believe  it  true.  And  with  refpe£l  to  the  pleas  them.- 
felves,  it  is  a  rule,  that  no  exception  fliall  be  admitted  againft 
a  declaration  or  writ,  unlefs  the  defendant  will  in  the  fame 
plea  give  the  plaintiff  a  better  (q) ;  that  is,  fhew  him  how  it 
might  be  amended,  that  there  may  not  be  two  obje(Slions  upon 
the  fame  account. 

(o)  4  Inft.  315.  (q)  Bfownl.  139. 

(p)  Mir.  14. 
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All  pleas  to  the  jurlfdicllon  conclude  to  the  cognizance  of 
the  court;  praying  "judgment,  whether  the  court  will  have 
'♦  farther  cognizance  of  the  fuit :"  pleas  to  the  difability  con- 
clude to  the  perfon  ;  by  praying  *'  judgment,  if  the  faid  A, 
'•  the  plaintiiT,  ought  to  be  anfwered  :"  and  pleas  in  abate- 
r-.ent  (when  the  fuit  is  by  original)  conclude  to  the  writ  or 
tleclaration  ;  by  praying  "  judgment  of  the  writ,  or  decla- 
"  ration,  and  that  the  fame  may  be  quafhcd,"  caffetur,, 
made  void,  or  abated :  but,  if  the  a£lion  be  by  bill,  the  plea 
muft  pray  **  judgment  of  the  bill,"  and  not  of  the  declara- 
tion ;  the  bill  being  here  the  original,  and  the  declaration 
only  a  copy  of  the  bill. 

When  thefe  dilatory  pleas  are  allowed,  the  caufe  is  ei- 
ther difmifled  from  that  jurifdidlion  ;  or  the  plaintifi"  is  ftay- 
ed  till  his  difability  be  removed  ;  or  he  is  obliged  to  fue  out 
a  new  writ,  by  leave  obtained  from  the  court  (r),  01  to 
amend  and  new  frame  his  declaration.  But  when  on  the 
other  hand  they  are  over-ruled  as  frivolous,  the  defendant  has 
judgment  of  refpondeat  ouftcry  or  to  anf-wer  over  in  fome 
better  manner.     It  is  then  incumbent  on  him  to  plead. 

2.  A  PLEA  to  the  aElion ;  that  is,  to  anfwer  to  the  merits 
of  the  complaint.     This  is  done  by  confefling  or  denying  it. 

A  CONFESSION  of  the  whole  complaint  Is  not  very  ufual, 
for  then  the  defendant  would  probably  end  the  matter  fooner  j 
or  not  plead  at  all,  but  fufFer  judgment  to  go  by  default.  Yet 
fometlmes,  after  tender  and  refufal  of  a  debt,  if  the  creditor 
harraffes  his  debtor  with  an  adion,  it  then  becomes  necefla- 
ry  for  the  defendant  to  acknowledge  the  debt,  and  plead  the 
tender  ;  adding  that  he  has  always  been  ready,  tout  temps 
prijiy  and  ftill  is  ready,  uncore  prijly  to  difcharge  it :  for  a 
tender  by  the  debtor  and  refufal  by  the  creditor  will  in  all 
cafes  difcharge  the  cofts  (s),  but  not  the  debt  itfelf;  though 
in  fome  particular   cafes  the   creditor  will  totally  lofe  bis 

(r)  Co.  Entr.  271.  (s)  i  Vent,  ar, 
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money  (t).  But  f.  equently  the  defendant  confefTes  ore  part 
of  the  complair.t  (by  a  cognovit  actionem  in  refpedl  thereof) 
and  traverfes  or  denies  the  reft:  in  order  to  avoid  the  ex- 
pfnce  of  carrying  that  part  to  a  formal  trial,  which  he  has 
no  ground  to  litigate.  A  fpecies  of  this  fort  of  corifeiTion  is 
the  payment  of  vtoney  into  court :  which  is  for  the  moil  part 
neceffary  upon  pleading  a  tender,  and  is  itfelf  a  kind  of  ten- 
der to  the  plaintiff;  by  paying  into  the  hands  of  the  proper 
officer  of  the  court  as  much  as  the  df  fendant  acknowledges 
to  be  due,  together  with  the  cofls  hitherto  incurred,  in  order 
to  prevent  the  expeacs  of  any  farther  proceedings.  This  may 
be  done  upon  v/hat  is  called  a  motion;  which  is  an  occafional 
?pplication  to  the  court  by  the  parties  or  their  counfcl,  in 
order  to  obtain  fome  rule  or  order  of  court,  which  becomes 
recefl'ary  in  the  progrefs  cf  a  caufe  ;  and  it  is  ufually  ground- 
ed upon  an  a^davitj  (the  perfedl  tenfe  of  the  verb  a£:doJ 
being  a  voluntary  oath  before  fome  judge  or  officer  of  the 
couit,  to  evince  the  truth  of  certain  fa£ls,  upon  which  the 
motion  is  grounded  :  though  no  fuch  affida-oit  is  neceffary  for 
payment  of  money  into  court.  If,  after  the  money  paid  in, 
the  plaintiff  proceeds  in  his  fuit,  it  is  at  his  own  peril  :  for, 
if  he  doee  not  prove  morq  due  than  is  fo  paid  into  court,  be 
fhail  be  nonfuited,  and  pay  the  Hefendaiit  cpfts -,  but  he  fl:ian 
iiill  have  the  money  fo  piid  in,  for  that  the  defendant  has  ac- 
knowledged to  be  his  due.  In  the  French  law  the  rule  oi 
I-)ra£lice  is  grounded  upon  principlesfomewhat  fimilar  to  this  ; 
for  there,  if  a  perfon  be  fued  for  more  than  he  owes,  yet  he 
lofes  his  caufe  if  he  dees  not  tender  io  much  as  he  really  does 
owe(v).  To  this  head  may  alfo  be  referred  the  practice  of 
what  is  called  Tifct-ojf:  whereby  the  defendant  acknowledges 
the  judice  of  the  plaintiff's  demand  on  the  one  hand  5  but, 
on  the  other,  fc;ts  up  a  demand  of  his  own,  to  counterba- 
lance that  of  the  plaintiff, .either  in  the  whole  or  in  part :  as> 
if  the  plaintiff  fucs  for  ten  pounds  due  on  a  note  of  hand, 
the  defendant"  may  fet  off  nine  pounds  due  to  himfelf  for 
merchandize  fold  to  the  plaintiff,  and,  in  cafe  ha  pleads  fuch 
fet-off,  mufl  pay  the  remaining  balance  into  court.    Thisan- 

(tXLitt.  fee.  333.     Co.  Litt.  iop»  (v)  Sp.  L.  L.  <J.  c.  4. 
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fwers  very  nearly  to  the  compenfatioy  ox  Jloppage^  of  the  ci- 
vil law  (v),  and  depends  on  the  flitutes  2  Geo.  11.  c.  22.  and 
8  Geo.  II.  c  24.  which  enadl,  that,  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  one  debt  may  be 
fet  againft  the  other,  and  cither  pleaded  in  b,ar,  or  given  in 
evidence  upon  the  general  illue  at  the  trial;  which  fli a  11  ope- 
rate as  payment,  and  exiinguilh  fo  much  of  the  plaintiff's 
demand. 

Pleas,  that  totally  deny  the  caufe  of  complaint,  areeither 
the  general  iffue,  or  2ifpccial  plea,  in  bar. 

T.  The  ^^n^r<^/ iffue,  or  general  plea,  is  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration ;  without 
offering  any  fpecial  matter  whereby  to  evade  it.  As  in  tref- 
pafs  either  vi  et  armis^  on  the  cafe,  non  culpabilisy  not  guil- 
ty (u) ;  in  debt  upon  contra<Sl,  nil  debet,  he  owes  nothing  i 
in  debt  on  bond,  non  ejifa^iimj  it  is  not  his  deed;  on  an  af- 
fumpfit,  non  ajfumpfity  he  made  no  fuch  promife.  Or  in  real 
a£lion6,  nul  tort.,  no  wrong  done;  mil  dijjeijin,  no  diffeifin  ; 
and  in  a  writ  of  right,  the  mife  or  iffue  is,  that  the  tenant 
has  more  right  to  hold  than  the  demandant  has  to  demand. 
Thefe  pleas  are  called  the  general  iffue,  becaufe,  by  import- 
ing an  abfolute  and  general  denial  of  what  is  alledged  in  the 
declaration,  they  amount  at  once  to  an  iffue ;  by  which  we 
mean  a  fa£l  affirmed  on  one  fide  and  denied  on  the  other. 

Formerly  the  general  iffue  was  feldom  pleaded,  except 
when  the  party  meant  wholly  to  deny  the  charge  alledged 
againft  him.  But  when  he  meant  to  diftinguifti  away  or  pal- 
liate the  charge,  it  was  always  ufual  to  fet  forth  the  particu- 
lar fa£ls  in  what  is  called  a  //>t'cia/ plea ;  which  was  original- 
ly intended  to  apprize  the  court  and  the  adverfe  party  of  the 
nature  and  circumftances  of  the  defence,  and  to  keep  the 
law  and  the  fa£l  diftindl.  And  it  is  an  invariable  rule,  that 
every  defence,  which  cannot  be  thus  fpecially  pleaded,  may 
be  given  in  evidence,  upon  the  general  iffue,  at  the  trial. 

(v)  Ff.  tS.  i.  I.  (u)  Appendix,  No.  II.  fee.  4. 
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But  the  fcience  of  fpecial  pleading  having  been  frequently 
perverted  to  the  puipofes  of  chicane  and  delay,  the  courts 
have  of  hte,  in  feme  inftanccs,  and  the  legiQature  in  many 
more,  permitted  the  general  iflue  to  be  pleaded,  which  leaves 
every  thing  open,  the  fadt,  the  law,  and  the  equity  of  the 
cafe  J  and  have  allowed  fpecial  matter  to  be  given  in  evi- 
dence at  the  trijl.  And  though  it  fliould  feem  as  if  much 
confuGon  and  uncerta,inty  would  follow  from  fo  great  a  re- 
laxation of  the  flridnefs  antiently  obferved,  yet  experience 
has  fbewn  it  to  be  otherwife  ;  elpecinlly  with  the  aid  of  a 
new  trial,  in  cafe  either  party  be  unfairly  furprized  by  the 
other. 

2.  Special  pleas,  in  bar  of  ^the  plaintifFs  demand,  arc 
very  various,  according  to  the  circumftances  of  the  defend- 
ant's cafe.  As,  in  real  actions  a  general  releafe  or  a  fine, 
both  of  which  may  deftroy  and  bar  the  plaintiff*s  title.  Or, 
in  perfonal  aftions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  fome  other  facft  which 
precludes  the  plaintiff  from  his  aftion  (w).  A  jujlification  is 
lilcewife  a  fpecial  plea  in  barj  as  in  actions  of  allault  and 
battery,  fon  ajfaidt  demefne,  that  it  was  the  plaintiff's  own 
original  affault ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained  of  in  right  of  fome  office  which  warranted  him  fo 
to  doj  or,  in  an  adlion  of  flander,  that  the  plaintiff  is  really 
as  bad  a  man  as  the  defendant  faid  he  was. 

Also  a  man  may  pkad  the  ftatutes  of  limitation  (x)  in 
bar  ;  or  the  time  limited  by  certain  a£ls  of  parliament,  be- 
yond which  no  plaintiff  can  lay  his  caufe  of  action.  This, 
by  the  ftatute  of  32  Hen.  VIII.  c.  2.  in  a  writ  of  right  \&fix^ 
ty  years  :  in  affifes,  writs  of  entry,  or  other  poffcffory  actions 
real,  of  the  feifin  of  one's  anceftors,  in  lands  ;  and  either  of 
their  feifin,  or  one's  own,  in  rents,  fuits,  and  fervices  ;  fif- 
ty years  :  and  in  actions  real  for  lands  grounded  upon  one's 
own  feifin  or  poffeffion,  fuch  poffeffion  muft  have  been 
within  thirty  years.  By  ftatute  i  Mar.  ft.  2.  c.  5.  this  li- 
mitation does  not  extend  to  any  fuit  for  advowfons,  upon 

(w)  Append.  No.  III.  fcft.  tf.  (x)  Sec  pag.  188. 
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reafons  given  in  a  former  chapter  (y).  But  by  the  ftatute 
21  Jac.  I.  c.  2.  a  time  of  limitation  was  extended  to  the  cafe 
t)f  the  king  ;  viz.  fixty  years  precedent  to  19  Feb.  1623  (z)  : 
but  this  becoming  inelft<Slual  by  efilux  of  time,  the  fame 
date  of  limitation  was  fixed  by  ilatute  9  Geo.  III.  c.  16.  to 
commence  and  be  reckoned  backwards,  from  the  time  of 
bringing  any  fuit  or  other  procefs,  to  recover  the  thing  in 
queltion  j  fo  that  a  pofTeifion  for  fixty  years  is  now  a  bar 
even  againit  the  prerogative,  in  derogation  of  the  antient 
maxim  ^^  nullum  tempus  occiirrit  regi.''*  By  another  ftatute, 
21  Jac.  I.  c.  16.  twenty  years  is  the  time  of  limitation  in  any 
writ  of  formedon  :  and,  by  a  confequence,  tiventy  years  is 
alfo  the  limitation  in  every  adlion  of  eje£lment ;  for  no 
eje6lment  can  be  brought,  unlefs  where  the  leffor  of  the 
plaintiff  is  entitled  to  enter  on  the  lands  (a),  and  by  the  fta- 
tute 21  Jac.  I.  c.  16.  no  entry  can  be  made  by  any  man, 
unlefs  within  twenty  years  after  his  right  Ihall  accrue.  As  to 
all  perfonal  atlions,  they  are  limited  by  the  ftatute  laft  men- 
tioned lofix  years  after  the  caufe  of  action  commenced  :  ex- 
cept in  fome  peculiar  cafes  therein  fpecified  ;  and  except  alfo 
actions  of  aflault,  battery,  mayhem,  and  imprifonment, 
which  muft  be  brought  within  four  years,  and  adtions  for 
words,  which  muft  be  brought  within  ?^y5  years,  after  the 
injury  committed.  And  by  the  ftatute  31  Eliz.  c.  5.  all  fuits, 
indi£tments,  and  informations,  upon  any  penal  ftatutes, 
where  any  forfeiture  is  to  the  crown,  fiiali  be  fued  within 
t-wo  years,  and  where  the  forfeiture  is  to  a  fubjedt,  within 
one  year,  after  the  offence  commited ;  unlefs  where  any  pther 
time  is  fpecially  limited  by  the  itatute.  Laftly,  by  ftatute 
10  W.  III.  c.  i^..  no  writ  oi  txxoXifcire  facias,  orother  fuit, 
flrall  be  brought  to  reverfe  an --judgment,  fine,  or  recovery,  for 
error,  unlefs  it  be  profecuted  within  tiventy  years.  The  ufe  of 
thefe  ftatutes  of  limitation  is  to  preferve  the  peace  of  the  king- 
dom, and  to  prevent  thofe  innumerable  perjuries  which  might 
enfue,  if  a  man  were  allowed  to  bring  an  action  tor  any  injury 
«ommitted  at  any  diftance  of  time.  Upon  both  thefe  accounts 

(y)  See  pag.  150.  (a)  See  pag.  ao(S. 

(z)  3  Inft.  189. 
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the  law  therefore  holds,  that  '■^  inte'rcjl  reipublicae  ut  fit  jinit 
**  litium  "  and  upon  the  fame  principle  the  Athenian  laws  in 
general  prohibited  all"  actions,  where  the  injury  was  com- 
mitted Jive  years  before  the  complaint  was  made  (b).  If 
therefore  in  any  fuit,  the  injury,  or  caufe  of  a£lion,  hap- 
pened earlier  than  the  period  txprefsly  limited  by  law,  the 
defendant  may  plead  the  fiatutes  of  limitations  in  bar  :  as 
upon  an  ajfiimpfit^  or  promife  to  pay  money  to  the  plaintiff, 
the  defendant  .nay  plead  non  affumpfit  infra  fcx  annos  ;  he 
made  no  fuch  promife  within  fix  years  ;  which  is  an  effeftual 
bar  to  the  complaint. 

An  ejloppel'xs  likewife  a  fpeclal  plea  in  bar:  which  hap- 
pens where  a  man  hath  done  fome  aft,  or  executed  fome 
deed,  which  eftops  or  precludes  him  from  averring  any 
thing  to  the  contrary.  As  if  tenant  for  years  (who  hath  no 
freehold)  levies  a  fine  to  another  perfon.  Though  this  ia 
void  as  to  ftrangers,  yet  it  fhall  work  as  an  eftoppcl  to  the 
cognizor  ;  for,  if  he  afterwards  brings  an  a6lion  to  recover 
thefe  lands,  and  his  fine  is  pleaded  againft  him,  he  fliall 
thereby  be  eftopped  from  faying,  that  he  had  no  freehold  at 
the  time,  and  therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as 
the  do£lrine  of  eftoppels,  will  alfo  hold  equally,  mutatis  mu- 
tandis^ with  regard  to  other  parts  of  pleading)  are,  I.  That 
it  be  fingle,  and  containing  only  one  matter;  for  duplicity 
begets  confufion.  But  by  ftdtute  4  &  5  Ann.  c.  16.  a  man 
with  leave  of  the  court  may  plead  two  or  more  diftinft  mat- 
ters or  fingle  pleas ;  as  in  an  a£lion  of  aflault  and  battery, 
thefe  three,  not  guilty,  fon  ajjault  demefney  and  the  ftatute 
of  limitations.  2.  That  it  be  direft  and  pofitive,  and  not  ar- 
gumentative. 3.  That  it  have  convenient  certainty  of  time,, 
place,  and  perfons.  4.  That  it  anfwer  the  plaintiff's  allega- 
tions in  eveiy  material  point.  5.  That  it  be  fo  pleaded  as  to 
be  capable  of  trial. 

(b)  Pott.  Ant.  b.  I.  c.  ai. 
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Special  pleas  are  ufually  in  the  affirmative,  fometlmes 
in  the  negative,  but  they  always  advance  fome  new  fa£l  not 
mentioned  in  the  declaration  ;  and  then  they  muft  be  aver- 
red to  be  true  in  the  common  form  : — *'  and  this  he  is  ready 
**  to  verify." — This  is  not  necefTary  in  picas  of  the  general 
iflue  J  thufe  always  containing  a  total  denial  of  the  fa£ls  be- 
fore advanced  by  the  other  party,  and  therefore  putting  him 
upon  the  proof  of  them. 

It  is  a  rule  In  pleading,  that  no  man  be  allowed  to  plead 
fpecially  fuch  a  plea  as  amounts  only  to  the  general  iflue,  or 
a  total  denial  of  the  charge  ;  but  in  fuch  cafe  he  fliall  be  dri- 
ven to  plead  the  general  iffue  in  terms,  whereby  the  whole 
quedion  is  referred  to  a  jury.  But  if  the  defendant,  in  an 
aflife  or  a£lIon  of  trefpafs,  be  defirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury,  he  may  ftate  his  ti- 
tle fpecially,  and  at  the  fame  time  give  colour  to  the  plaintiff", 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  com- 
petent judges.  As  if  his  own  true  title  be,  that  he  claims  by 
feoffment  with  livery  from  A,  by  force  of  which  he  entered 
on  the  lands  in  queftion,  he  cannot  plead  this  by  itfelf,  as  it 
amounts  to  no  more  than  the  general  iflue,  mil  tort,  mil  dif- 
feifin,  in  affife,  or  not  guilty  in  an  action  of  trefpafs.  But  he 
may  alledge  this  fpecially,  provided  he  goes  farther  and  fays, 
that  the  plaintifF  claiming  by  colour  of  a  prior  deed  of  feofF- 
ment,  without  livery,  entered  ;  upon  whom  he  entered  ;  and 
may  then  refer  himfelf  to  the  judgment  of  the  court  which 
of  thefe  two  titles  is  the  beft  in  point  of  law  (c). 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  iflue  or  total  contradiction  of  the  declaration, 
but  only  evades  it,  the  plaintifF  may  plead  again,  and  reply  to 
the  defendant's  plea:  either  traverflng  it,  that  is,  totally  deny- 
ing it ;  as  if  on  an  a£tion  of  debt  upon  bond  the  defendant 
^\tzAs  folvit  ad  di^mf  that  he  paid  the  money  when  due,  here 

(c)  Dr.  &  St.  d.  a.  c.  sj. 
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the  plaintiff  in  his  replication  may  totally  traverfe  this  plea, 
by  denying  that  the  defendant  paid  it :  or  he  may  alledgenew 
matter  in  contradiction  to  the  defendant's  plea  j  as  when  the 
defendant  pleads  7io  award  madcy  the  plaintiff  may  reply,  and 
fet  forth  an  actual  award,  and  affign  a  breach  (d) :  or  the  re- 
plication may  confefs  and  avoid  the  plea,  by  fome  new  mat- 
ter or  diflinclion,  confident  with  the  plaintiff's  former  decla- 
ration J  as,  in  an  action  for  trefpaffing  upon  land  whereof 
the  plaintiff  is  feifed,  if  the  defendant  fliews  a  title  to  the 
land  by  defcent,  and  that  therefore  he  had  a  right  to  enter, 
and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either  tra- 
verfe and  totally  deny  the  fa6l  of  the  defcent;  or  he  may 
confefs  and  avoid  it,  by  replying,  that  true  it  is  that  fuch  de- 
fcent happened,  but  that  fince  the  defcent  the  defendant  him- 
ielf  demifed  the  lands  to  the  plaintiff  for  term  of  life.  To 
the  replication  the  defendant  may  rejoin^  or  plit  in  an  anfwer 
called  a  rejoinder.  The  plaintiff  may  anfwer  the  rejoinder 
lay  ■&  fur -rejoinder ;  upon  which  the  defendant  may  rebut ; 
and  the  plaintiff  anfwers  him  by  a  fur-rchutter.  Which 
pleas,  replications,  rejoinders,  fur-rejoinders,  rebutters,  and 
fur-rebutters  anfwer  to  the  exception  replication  duplicatioj 
iriplicatioy  and  quadruplicatio  of  the  Roman  laws  (e). 

The  whole  of  this  procefs  is  denominated  the  pleading;  in 
the  feveral  ftages  of  which  ic  mufl;  be  carefully  obferved,  not 
to  depart  or  vary  from  the  title  or  defence,  which  the  party 
lias  once  infilled  on.  For  this  (which  is  called  z  departure  \n 
pleading)  might  occafion  endlefs  altercation.  Therefore  the 
replication  muft  fupport  the  declaration,  and  the  rejoinder 
mufl  fupport  the  plea,  without  departing  out  of  it.  As  in 
the  cafe  of  pleading  no  award  rnade,  in  confequence  of  a 
bond  of  arbitration,  to  which  the  plaintiff  replies,  fetting 
forth  an  a£lual  award  j  now  the  defendant  cannot  rejoin 
that  he  hath  performed  this  award,  for  fuch  rejoinder  would 
be  an  entire  departure  from  his  original  plea,  which  alkdged 
that  no  fuch  award  was  made ;  therefore  he  has  now  no  other 

(d)  Append.  No.  III.  fee.  6.  (c;  Inft.  4.  14.  Braft.  1.  5.  tr.  5-  c-  i- 
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choice,  but  to  traverfe  the  fuft  of  the  replication,  or  elfe  to 
demur  upon  the  law  of  it. 

Yet  in  manya£lions,  the  plaintiiT,  who  has  alledged  in  his 
declaration  a  general  wrong,  may,  in  his  replication,  after  an 
cvafive  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  afligning  the  injury  afrefh, 
with  all  itsfpecific  ciicuni fiances,  in  fuch  manner  as  clearly  to 
afcertain  and  identify  it,  confiilently  with  his  general  com- 
plaint; 'ft'hich  is  called  a  new  ok  novel  ajjignment.  As,  if  the 
plaintiff  in  trefpafs  declares  on  a  breach  of  his  clofe  in  D; 
and  the  defendant  pleads  that  the  place  where  the  injury  is 
faid  to  have  happened  is  a  certain  clcfe  of  pafture  in  D, 
which  defcended  to  him  from  B  his  father,  and  fo  is  his  own 
freehold  ;  the  plaintiff  may  reply  and  affign  another  clofe  in 
D,  fpecifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury  (f). 

It  hath  previouflybeen  obferved  (g),that  duplicity  in  plead- 
ing mufl:  be  avoided.  Every  plea  muft  be  fimple,  entire,  con- 
nected, and  confined  to  one  fingle  point:  it  mufl  never  be 
entangled  with  a  variety  of  diftinct  independant  anfwers  to  the 
fame  matter;  which  mufl  require  as  many  different  replies, 
and  introduce  a  multitude  of  iflues  upon  one  and  the  fame 
difpute.  For  this  would  often  embarrafs  the  jury,  and  fome- 
times  the  court  itfelf,  and  at  all  events  would  greatly  enhance 
the  expcnce  of  the  parties.  Yet  it  frequently  is  expedient 
to  plead  in  fuch  a  manner,  as  to  avoid  any  implied  admiffion 
of  a  fa6l,  which  cannot  with  propriety  or  fafety  be  pofitively 
affirmed  or  denied.  And  this  may  be  done  by  what  is  called 
a  protejiation  ;  whereby  tl^e  party  Tntcrpofes  an  oblique  alle- 
gation or  denial  of  fome  fadl,  protelling  (by  the  gerund, 
protejlendo)  that  fuch  a  matter  does  or  does  not  exift ;  and 
at  the  fame  time  avoiding  a  dire£l  affirmation  or  denial.  Sir 
Edward  Coke  hath  defined  (h)  a  protellation   (in   the  pithy 

dialeSl  of  that  age)  to  be  "  an  exclufion  of  a  conclufion."  For 

■  orr  liui;. 

(f)  Bi-o.  Ahr.  t.  trefpcfs.  105. 184.  (h)  i  Inft.  IJ4. 

(g)  Pag.  308. 
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the  ufe  of  it  is,  to  fave  the  party  from  being  concluded  with 
refpeft  to  fome  faft  or  circumftance,  which  cannot  be  direct- 
ly affirmed  or  denied  without  falling  into  duplicity  of  plead- 
ing;  and  which  yet,  if  he  did  not  thus  enter  his  proteft,  he 
might  be  deemed  to  have  tacitly  waived  or  admitted.  Thus, 
while  tenure  in  villenage  fubfifted,  if  a  villein  had  brought 
an  action  againil  his  lord,  and  the  lord  was  inclined  to  try  the 
merits  of  the  demand,  and  at  the  fame  time  to  prevent  any 
conclufion  againft  himfelf  that  he  had  waived  his  figniory  j 
he  could  not  in  this  cafe  both  plead  aflirmatively  that  the  plain- 
tiff was  his  villein,  and  alfo  take  ifTue  upon  the  demand ;  for 
then  his  plea  would  have  been  double^  as  the  former  alone 
would  have  been  a  good  bar  to  the  aftion  :  but  he  might 
have  alledged'the  villenage  of  the  plaintiff,  by  way  of  protef- 
tation,  and  then  have  denied  the  demand.  By  this  means 
the  future  vafialage  of  the  plaintiff  was  faved  to  the  defen- 
dant, in  cafe  the  ilfue  was  found  in  his  (the  defendant's) 
favour  (i) :  for  the  proteflation  prevented  that  conclufion, 
which  would  otherwife  have  refulted  from  the  reft  of  his 
defence,  that  he  had  enfranchifed  the  plaintiff  (k)  ;  fince  no 
villein  could  maintain  a  civil  a£lion  againft  his  lord.  So  alfo 
jf  a  defendant,  by  way  of  inducement  to  the  point  of  his 
defence,  alledges  (among  other  matters)  a  particular  mode 
of  feifin  or  tenure,  which  the  plaintiff  is  unwilling  to  admit, 
nnd  yet  defires  to  take  iflue  on  the  principal  point  of  the  de- 
fence, he  muft  deny  the  feifin  or  tenure  by  way  of  protefta- 
tion,  and  then  traverfe  the  defenfive  matter.  So,  lafljy,  if  an 
award  be  fet  forth  by  the  plaintiff,  and  he  can  aflign  a  breach 
in  one  part  of  it  [viz,  the  non-payment  of  a  fum  of  money) 
and  yet  is  afraid  to  admit  the  performance  pf  the  reft  of  the 
award,  or  to  aver  in  general  a  non-performance  of  any  part 
of  it,  left  fomething  fliould  appear  to  have  been  performed  j, 
he  may  fave  to  himfelf  any  advantage  he  might  hereafter  make 
of  the  general  non-performance,  by  alledging  that  by  protef- 
tation  ;  and  plead  only  the  non-payment  of  the  money  (I). 

(i)  Co.  Lite,  126,  (1)  Append.  No.  III.  fed.  6. 

(K)  Sec  book  II.  ch.  6.  pag.  94. 
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In  any  ftage  of  the  pleadings,  when  either  fule  advances 
or  affirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it  to 
be  true  ;  "  and  this  he  is  ready  to  verify."  On  the  ether 
hand,  when  either  fide  traverfes  or  denies  the  faQs  pleaded 
by  his  antagonift,  he  ufually  tenders  an  iiTue,  as  it  is  called  •, 
the  language  of  which  is  different  according  to  the  party  by 
whom  the  iffue  is  tendered  ;  for  if  the  traverfe  or  denial 
comes  from  the  defendant,  the  iffue  is  tendered  in  this  man- 
ner, "  and  of  this  he  puts  himfelf  upon  the  country,"  there- 
by fubmitting  himfelf  to  the  judgment  of  his  peers  (m) :  but 
if  the  traverfe  lies  upon  the  plaintiff,  he  tenders  the  iffue,  or 
prays  the  judgment  of  the  peers  againft  the  defendant  in  ano- 
ther form  ',  thus,  "  and  this  he  prays  may  be  inquired  of  by 
the  country." 

But  if  either  fide  (as,  for  inftance,  the  defendant)  pleads 
a  fpecial  negative  plea,  not  traverfing  or  denying  any  thing 
that  was  before  alledged,  but  difclofing  fome  new  negative 
matter ;  as  where  the  fuit  is  on  a  bond,  conditioned  to  per- 
form an  award,  and  the  defendant  pleads,  negatively,  that  no 
award  was  made,  he  tenders  no  iffue  upon  this  plea ;  becaufe 
it  does  not  yet  appear  whether  the  fact  will  be  difputed,  the 
plaintiff  not  having  yet  afferted  the  exiftence  of  any  award  ; 
but  when  the  plaintiff  replies,  ^nd  fets  forth  an  aQual  fpeci- 
fic  award,  if  then  the  defendant  traverfes  the  replication,  and 
denies  the  making  of  any  fuch  award,  he  then,  and  not  before, 
tenders  an  iffue  to  the  plaintiff.  For  when  in  the  courfe  of 
pleading  they  come  to  a  point  which  is  affirmed  on  one  fide, 
and  denied  on  the  other,  they  are  then  faid  to  be  at  iffue ;  all 
th*ir  debates  being  at  lafl  contracted  into  a  fingle  point,  which 
muft  now  be  determined  either  in  favour  of  the  plaintiff  or 
of  the  defendant. 

(m)  Append.  No.  IT.  fcft.  4. 
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Chapter  the   twenty-^irsT. 


Of   issue   and   DEMURRER. 


SSUE,  exituSf  being  the  end   of  all  the  pleadings,  is  the 
fourth  part  or  ftage  of  an  aftion,  and  ^is  either  upon  mat- 
ter of  law,  or  matter  of  fa^. 


I 


An  iiTue  upon  matter  of  law  is  called  a  demurrer:  and  it 
confefles  the  fa£ls  to  be  true,  as  ftated  by  the  oppofite  party ; 
but  denies  that,  by  the  law  arifing  upon  thofe  fa£ls,  any  in- 
jury is  done  to  the  plaintiff,  or  that  the  defendant  has  made 
out  a  legitimate  excufe ;  according  to  the  party  which  firft 
demurs,  demoratiir,  refts  or  abides  upon  the  point  in  queftion. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration 
be  infuflicient  in  law,  as  by  not  affigning  any  fufficient  tref- 
pals,  then  the  defendant  demurs  to  the  declaration:  if,  on  the 
other  band,  the  defendant's  excufe  or  plea  be  invalid,  as  if 
he  pleads  that  he  committed  the  trefpafs  by  authority  from  a 
flranger,  without  fetting  out  the  ftranger's  right ;  here  the 
plaintiff  may  demur  in  law  to  the  plea  j  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives  any 
material  objection  in  point  of  law,  upon  which  he  may  re{^ 
his  cafe. 

The  form  of  fuch  demurrer  is  by  averring  the  declaration  or 
plea,  the  replication  or  rejoinder,  to  be  infufficient  in  law  to 

maintain 
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maintain  the  a^Lion  or  the  defence  ;  and  therefore  praying 
judgmentforwantof  fufBcient»z<2//t'ralledged(a).  Sometimes 
demurrers  are  merely  for  want  of  fufRcient  form  in  the  writ 
or  declaration.  But  in  cafe  of  exceptions  to  the  form,  or 
manner  of  pleading,  the  party  demurring  mud,  by  ftatute  27 
Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  fct  forth  the  caufes  of  his 
demurrer,  or  wherein  he  apprehends  the  dL-ficicncy  to  confill. 
And  upon  either  -n  general ,  or  fuch  a  fpecial  demurrer,  the 
oppofite  party  avers  it  to  be  fufficient,  which  is  called  a  join- 
der in  demurrer  (b),  and  then  the  parties  are  at  ilTue  in  point 
of  law.  Which  ifTue  in  law,  or  demurrer,  the  judges  of  the 
court  before  which  the  adion  is  brought  muft  determine. 

An  iflue  of  fatt  is  where  the  f.icl  only,  and  not  the  law. 
Is  diiputed.  And  when  he  that  denies  or  traverfes  the  fa<St 
pleaded  by  his  antagonift  has  tendered  the  iiiue,  thus,  "  and 
*'  this  he  prays  may  be  inquired  of  by  the  country,"  or 
*'  and  of  this  he  puts  himfclf  upon  the  country,"  it  may  im- 
mediately befubjoined  by  the  other  party,  "  and  the  faid  A. 
"  B.  doth  the  like."  Which  done,  the  iflue  is  faid  to  be  join- 
ed, both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  >  the  fa£l  in  qucUicn  (c).  And  this  ifluc, 
of  fa£l,  muft,  generally  fpeaking,  be  determined,  not  by  the 
judges  of  the  court,  but  by  feme  other  method  ;  the  princi- 
pal of  which  methods  is  that  by  the  country,  per  pais,  (ia 
Latin, />(?r  Z'^^riam)  that  is,  by  jury.  Which  eftablifhmenr, 
of  different  tribunals  for  determining  thefe  different  iflue?,  is 
infome  meafure  agreeable  to  the  courfe  of  juftice  in  the  Ro- 
man republic,  where  the  judices  ordinarit  determined  only 
queftions  of  fa6l,  but  queftions  of  law  were  referred  to  the 
deciflons  of  the  ccntumviri  (d). 

But  here  it  will  be  proper  to  obferve,  that  during  the  whole 
of  thefe  proceedings,  from  the  time  of  the  defendant's  appear- 
ance in  obedience  to  the  king's  writ,  it  is  necefl~ary  that  both  the 


(a)  Append.  No.  III.  fee.  €.  (c)  Append.  No.  II.  Ctc.  4. 

CO  ^''^id^  (d)  Cic.  de  Orator,  l.  i.  c.  38. 
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parties  be  kept  or  continued  in  court  from  day  to  day,  till  the 
final  determination  of  the  fuit.  For  the  court  can  determine 
nothing,  unlefo  in  the  prefence  of  both  the  parties,  in  perfon 
or  by  their  attornies,  or  upon  default  of  one  of  them,  after 
his  original  appearance,  and  a  time  prefixed  for  his  appearance 
in  court  again.  Therefore  in  the  ccurfe  of  pleading,  if 
either  party  negle£ts  to  put  in  his  declaration,  plea,  replica- 
tion, rejoinder,  and  the  like,  within  the  times  allotted  by  the 
(landing  rules  of  the  court,  the  plaintiff,  if  the  omillion  be 
his,  is  faid  to  be  nonfuity  or  not  to  follow  and  purfue  his  com- 
plaint, and  (hall  lofe  the  benefit  of  his  writ :  or,  if  the  ne- 
gligence be  on  the  fide  of  the  defendant,  judgment  may  be 
had  againll  him,  for  fuch  his  default.  And,  afcer  iflue  or  de- 
murrer joined,  as  well  as  in  fome  of  the  previous  ftages  of 
proceeding,  a  day  is  continually  given  and  entered  upon  the 
record,  for  the  parties  to  appear  on  from  time  to  time,  as  the 
exigence  of  the  cafe  may  require.  The  giving  of  this  day  is 
called  the  continuance^  becaufe  thereby  the  proceedings  are 
continued  without  interruption  from  one  adjournment  to  ano- 
ther. If  thefe  continuances  are  omitted  the  caufe  is  thereby 
difcontinued,  and  the  defendant  is  difchargedy?;?^  (5?zV,  with- 
out a  day,  for  this  turn:  for  by  his  appearance  in  court  he 
has  obeyed  the  command  of  the  king's  writ ;  and,  unlefs  he 
be  adjourned  over  to  a  day  certain,  he  is  no  longer  bound  to 
attend  upon  that  fummons ;  but  he  muft  be  warned  afrefh, 
and  the  whole  muft  begin  de  nova. 

Now  it  may  fometimes  happen,  that  after  the  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurnr  joined,  there 
may  have  arifen  fome  new  matter,  which  it  is  proper  for 
the  defendant  to  plead  ;  as,  that  the  plaintiff,  being  a  feme- 
fole,  is  fince  married,  or  that  fhe  has  given  the  defendant 
a  releafe,  and  the  like:  here,  if  the  defendant  takes  advan- 
tage of  this  new  matter,  as  early  as  he  poffibly  can,  viz. 
at  the  d^y  given  for  his  next  appearance,  he  is  permitted 
to  plead  it  in  what  is  called  a  plea  puis  darrein  continuance^ 
or  fince  the  laft  adjournment.  For  it  would  be  unjuft  to 
exclude  him  from  the  benefit  of  this  new  defence,  which 

it 


Cb.  21.  Wrongs.  317 

it  was  not  in  his  power  to  make  when  he  pleaded  the  former. 
But  it  is  dangerous  to  rely  on  fuch  a  plea,  without  due  con- 
fi deration  5  for  it  confeflcs  the  matter  which  was/oefore  in 
difpuie  between  the  parties  (e).  And  it  is  not  allowed  to  be 
put  in,  if  any  continuance  has  interv.'ned  between  the  arifing 
of  this  frefh  matter  and  the  pleading  of  it;  for  then  the  de- 
fendant is  guilty  of  negle£l,  or  laches,  and  is  fuppofed  to  re- 
ly on  the  merits  of  his  former  plea.  Alfo  it  is  not  allowed  af- 
ter a  demurrer  is  determined,  or  verdi^i  given;  becaufe 
then  relief  may  be  had  in  another  way,  namely,  by  wiit  of 
audita  qiierela,  of  which  hereafter.  And  thefe  pleas  puis  dar- 
rein continuancey  when  brought  to  a  demurrer  in  law  or  illue 
of  faft,  fhall  be  determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  or  queftions  concerning  the 
Jufficiency  of  the  matters  alledged  in  the  pleadings,  are  to  be 
determined  by  the  judges  of  the  court,  upon  folemn  argu- 
ment by  counfel  on  both  fides ;  and  to  that  end  a  demurrer 
book  is  made  up,  containing  all  the  proceedings  at  length, 
which  are  afterwards  entered  on  record;  and  copies  thereof, 
called  papers-books y  are  delivered  to  the  judges  to  perufe. 
The  record  (f )  is  a  hiftory  of  the  moft  material  proceedings 
in  the  caufe,  entered  on  a  parchm;  nt  roll,  and  continued  down 
to  the  prefent  time;  in  which  muft  be  ftated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or  oyer 
prayed,  the  imparlances,  plea,  replication,  rejoinder,  conti- 
nuances, and  whatever  farther  proceedings  have  been  had  ; 
all  entered  verbatim  on  the  roll,  and  alfo  the  iflue  or  demur- 
rer, and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public  pro- 
ceedings were,  in  Norman  or  law  French,  and  even  the  argu- 
ments of  the  counfel  anddecifionsof  the  court  were  in  the  fame 
barbarous  dialed.  An  evident  and  fhameful  badge,  il  muft  be 
owned,  of  tyranny  and  foreign  fervitude ;  being  introduced 

ie)  Cro.  Eliz.  49.  (f )  Append.  No.  II.  fee  4.  No.  HI. 

fee.  6. 

under 
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under  the  aufpkes  of  Wiliiim  the  Norman,  ami  hisfons. : 
whereby  the  o'ofervation  of  the  Roman  fatyriil  was  once  more 
verified,  that  *'  Gallia  caiifidicos  dociiit  facunda  Britannos  (g^)." 
This  contirrued  tiil  the  reign  of  Edward  lil.;  who,  having 
employed  his  arms  fuccefsful  in  fubduing  the  croivn  of 
France,  thought  it  uubefeeming  the  dignity  of  the  victors  to 
life  any  longer  the  language  of  a  vanquilhed  country.  By  a 
ftatute  therefore,  pafTed  in  the  thirty-fixth  year  of  bis  reign 
(h),  it  was  enacled,  that  for  the  future  all  pleas  fhould  be 
pleaded,  lliewn,  defended,  anfwered,  debated,  and  judged 
in  the  Engiifli  tongue;  but  be  entered  and  enrolled  in  Latini 
In  like  manner  as  Don  Alonfo  X.  king  of  Caflile  (the  great- 
grandfather of  our  Edward  III.)  obliged  his  fubjefts  to  ufe 
the  Caftilian  tongue  in  all  legal  proceedings  (i) ;  and  as,  in 
1286,  the  German  language  was  eftabiiflied  in  the  courts  of 
the  empire  (iv).  And  perhaps  if  our  legiflature  had  then  di- 
refled  that  the  writs  themfclves,  which  are  mandates  from 
the  king  to  his  fubjecls  to  perform  certain  a6ts  or  to  appear  at 
certain  places,  fliould  have  been  framed  in  the  Englilh  lan- 
guage, according  to  the  rule  of  our  antient  law  (1),  it  had  not 
been  very  improper.  But  the  record  or  enrollment  of  tbofe 
writs  and  the  pr9ceeding3  thereon,  which  was  calculated  for 
the  benefit  of  pofterity>  was  more  ferviceable  (becaufe  more 
durable)  in  a  dead  and  immutable  language  than  in  any  flux 
or  living  one.  The  pra£fifers  however,  being  ufed  to  the  Nor- 
man language,  and  therefore  imagining  they  could  exprefs  their 
thoughts  more  aptly  and  moreconcifely  in  that  than  in  any  other 
ftill  continued  to  take  their  notes  in  law  French  ;  and  of  courfe 
when  thofe  notes  came  to  be  publillied,  under  the  denomina- 
tion of  reports,  they  were  printed  in  that  barbarous  dialetl; 
which,  joined  to  the  additional  terrors  of  a  Gothic  black  letter, 
has  occafioned  many  a  ftudent  to  throw  away  his  Plowden  and 
Littleton,  without  venturing  to  attack  a  page  of  them.  And 
yet  in  reality,  upon  a  nearer  acquaintance,  they  would  have 
found  nothing  very  formidable  in  the  language ;  which  differs 

(5)  J"v.  xv.  III.  (k)  JWi.  xxix.  S3J. 

(h)  c.  IS.  (i)  Mirr.  c.  4.  fee.  3. 

(i)  Med.  Un.  Hift.  xx.  11 1. 

in 
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in  its  grammar  and  orthography  as  much  from  the  modern. 
French,  as  the  diftion  of  Chaucer  and  Gower  doer,  {re>m 
that  of  Addifon  and  Pope.  BtTides,  as  the  Englilh  and  >io«-- 
man  languages  were  concurrently  ufed  by  cur  anceftors  fcir 
feverai centuries  together, the  two  idioms  have  natural! yailnifli- 
lated,  and  mutually  borrowed  from  each  other :  for  which 
raafon  the  grammatical  conftru£tion  of  each  is  fo  very  much 
the  fame,  that  I  appvehend  an  Euglirnirah  (with  a  week's  pre- 
paration) would  underftand  the  laws  of  Normandy,  colieviieid 
in  their  grand  coujlumier  J  as  well,  if  not  better,  than  a  French- 
man bred  within  the  walls  of  Paris. 

The  Latin,  which  fucceedcd  the  French  for  the  entry  and 
enrollment  of  pleas,  and  which  continued  in  ufefor  four  cen- 
turies, anfwers  (o  nearly  to  the  Englifli  (oftentimes  word  for 
word)  that  it  is  not  at  all  furpriling  it  fhould  generally  be 
imagined  to  be  totally  fabricated  at  home,  with  little  more  art 
or  trouble  than  by  adding  Roman  terminations  to  Englifli 
words.  Whereas,  in  reality,  it  is  a  very  univerfal  dialect, 
fpread  throughout  all  Europe  at  the  irruption  of  rhe  northern 
nations,  and  particularly  accommodated  and  moulded  to  an- 
fwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exr^clnefs 
and  precifion.  This  is  principally  owing  to  the  fimpllcity,  or 
(if  the  reader  pleafes)  the  poverty  and  baldnefs  of  its  texture, 
calculated  to  exprefs  the  ideas  of  mankind  juft  as  they  arife  in 
the  human  mind,  without  any  rhetorical  flourifhes,  or  per- 
plexed ornaments  of  ftyle  ;  for  it  may  be  obferved,  that  thofe 
laws  and  ordinances,  of  public  as  well  as  private  communities, 
are  generally  the  moft  eafily  underftood,  wliere  ftrength  and 
perfpiculty,  not  harmony  or  elegance  of  exprelBon,  have 
been  principally  confulted  in  compiling  them.  Thefe  nor- 
thern nationd,  or  rather  their  legiflators,  though  they  refolved 
to  make  ufe  of  the  Latin  tongue  in  promulging  their  laws,  as 
being  more  durable,  and  more  generally  knov/n  to  their  con- 
quered fubjefts  than  their  own  Teutonic  dialers,  yet  (either 
through  choice  or  neceffity)  have  frequently  intermixed  therein 
fome  words  of  a  Gothic  original  •,  which  is,  more  or  lefs,  the 

cafe 
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cafe  in  every  country  of  Europe,  and  therefore  not  to  be  im- 
puted as  any  peculiar  blemilh  in  our  Englifli  legal  latinity 
(m).  The  truth  is,  what  is  gi^nerally  denominated  law-latin 
is  in  reality  a  mere  technical  language,  calculated  for  eternal 
duration,  and  eafy  to  be  apprehended  both  in  prefent  and  fu- 
ture times;  and  on  thofe accounts  bed  fuited  to  preferve  thofe 
memorials  which  are  intemled  for  perpetual  rules  of  action. 
The  rude  pyramids  of  Egypt  have  endured  from  the  earlieft 
ages,  while  the  more  modern  and  more  elegant  llru£lures  of 
Attica,  Ttome,  and  Palmyra,  have  funk  beneath  the  ftroke  of 
time. 

As  to  the  objection  of  locking  up  the  law  in  a  ftrange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re- 
cords, Avhich  few  have  occaiion  to  read  but  fuch  as  do,  or 
ought  to,  underftand  the  rudiments  of  Latin.  And,  befides,  it 
may  be  obferved  of  the  law-latin,  as  the  very  ingenious  Sir 
John  Davies  (n)  obferves  of  the  law-french,  "  that  it  is  fo 
*'  very  eafy  to  be  learned,  that  the  meaneft  wit  that  ever 
**  came  to  the  ftudy  of  the  law  doth  come  to  underftand  it 
**  almpft  perfedly  in  ten  days  without  a  reader." 

It  is  true,  indeed,  that  the  many  terms  of  art  with  which 
the  law  abounds,  are  fufliciently  harlh  when  latinized,  (yet 
not  m.ore  fo  than  thofe  of  other  fciences)  and  may,  as  Mr 
Selden  obferves  (o),  give  offence  "  to  fome  grammarians  of 
*'  fqueamifli  ftomachs,  who  would  rather  chufe  to  live  in  igno- 
*'  ranee  of  things  the  mofl  ufcful  and  important,  than  to  have 
*'  their  delicate  ears  wounded  by  the  ufe  of  a  word,  un« 
*'  known  to  Cicero,  Sallult,  or  the  other  writers  of  the 
"  Auguilan  age."  Yet  this  is  no  more  than  muft  unavoi- 
dably happen  when  things  of  modern  ufe,  of  which  the 
Romans  had  no  idea,  and  confequently  no  phrafes  to  exprefs 

(m)    The  following  fentence,    "  Ji  others  of  the  fame  flamp,    in  the  laws 

*'  quis    ad    hattalta    ciirte  J'ua    extent,  of  the  Burgundians  on  the  continent, 

*'  if  any  one  goes  out  of  his  own  court  before    the   end  of  the  fifth   century. 

"  to  fight,"  o~c.    may   raife   a    fmile  {Add.  i.  c.  j.  §.  i.) 
in  the  Undent  as  a  flaming  modem  ang-         (n)  Pref.  Rep. 
licifm  :  but  he  may  meet  with  it,  among        (o)  Pref.  ai  Eadmer, 

them. 
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tlieui,  come  to  be  delivered  in  the  Latin  tongue.  It  would 
puzzle  the  mofl  clafllcal  fcholar  to  find  an  appellation,  in  his 
pure  latinity,  for  a  conft.ble,  a  record,  or  a  deed  of  feofl'- 
meiit  :  it  is  therefore  to  be  imputed  as  much  to  neceffity  as 
ignorance,  that  they  were  ftyled  in  our  forenfic  dialeft  confta- 
bidar'tus^  rccordiim^  zn^  feof-amentum.  Thus  again,  another 
uncouth  word  of  our  antient  laws  (for  I  defend  not  the  ridicu- 
lous barbarifms  fometimes  introduced  by  the  ignorance  of 
modern  pradlifcrs)  the  fubftantive  ?mirdrum,  or  the  verb  mur~ 
drare^  however  harfh  and  uncIafTical  it  may  feern,  was  necef- 
farily  framed  to  exprefs  a  particular  offence  ;  fince  no  other 
word  in  being,  occidere,  interficerey  necarCy  or  the  like,  was 
fufficient  to  exprefs  the  intention  of  the  criminal,  or  quo  aniiyio 
the  a£l  was  perpetrated  j  and  therefore  by  no  means  came  up 
to  the  notion  of  murder  at  prefent  entertained  by  our  law  ; 
viz.  a  killing  ivlth  malice  aforethought 

A  SIMILAR  necefuty  to  this  produced  a  fimllar  eife£l  at 
Byzantium,  when  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire  :  for,  without  any  regard 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made  no 
fcruple  to  txdxi^zitjidei  commijfdriosy  f);<r£iV,o^^!o-crap,aj  (p)  *,   cii- 

hiculuTHf      xafaxXEfoy      (q)     5     JlHum  -famiUaSy     x«iScx.-pa//.iKier(    (r) ; 

repudium,  psrv^iov  (s)  ;  compromiffumy  Y.oix-!rpoij.t(r(7oi  (t)  y  reve- 
rentia  et  ohfequiumy  lim^u-nx  x«»  o^o-exhiov  (u)  ;  and  the  like. 
They  iiudied  more  the  exaft  and  precife  import  of  the 
words,  than  the  neatnefs  and  delicacy  of  their  cadence. 
And  my  academical  readers  will  excufe  me  for  fuggefling, 
that  the  terms  of  the  law  are  not  more  numerous,  more 
uncouth,  or  more  diflficulc  to  be  explained  by  a  teacher, 
than  thofe  of  logic,  phyfics,  and  the  whole  circle  of  Ariftotle's 
philofophy,  nay,  even  of  the  politer  arts  of  architcfture 
and  its  kindred  ftudies,  or  the  fcience  of  rhetoric  itfelf. 
Sir  Thomas  More's  famous  legal  queftion  (w)  contains  in  it 
nothing   more    difficult,    than  the    definition  which  in  his 

(p)  Nov.  I.  c.  I.  (t)  Nov.  8*  c.  I. 

(q)  Nov.  8.  eiit\.  Coufiantinof.  (11)  Nov.  78.  ci. 

(r)  Nov.  117.  f.  I.  (w)  See  pag.  14. 
(s)  Ibid.  c.  g. 

Vol.  III.  X  time 


322  'Private  Book  III. 

time  the  philofophcrs  currently  gave  of  their  materia  pritna, 
the  groundwork  of  all  natural  knowledge  ;  that  it  is  "  ncque 
**  qinJf  ncquc  qiiantmnj  neque  qitale^  neqnc  aliqiiid  eorum  qui- 
♦♦  bus  ens  determinatur  ;"  or  its  iubfequent  explanation  bv 
Adrian  Heerebooid,  who  afiures  us  (x),  that  ^^  materia  prima 
*'  ncnejl  corpus^  ncqiie per forniam  corporeitatis ^  ncqv.epcrfimpli- 
*'  ccm  ejfentiam  :  ejt  tamen  enSy  et  quidem  fuhjianticu  ^'cet  in- 
•'  completa  ;  habctque  atltim  'ex  je  entitativnm\  et  fimid  cji  ps- 
"  tentia  fuf>ji'5IivaJ'  The  law,  therefore,  with  regard  to  its 
technical  phrafcsi,  ftands  upon  the  fame  footing  with  other 
ftudies,  and  requeils  only  the  fame  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of 
its  firft  introduction,  till  the  fubvcnion  of  our  antient  confti- 
tution  under  Cromwell;  when,  among  many  ether  innovati- 
ons in  the  law,  fome  for  the  better  and  fome  lor  the  worfe, 
the  language  of  our  records  was  altered  and  turned  into  En- 
glifh.  But,  at  the  reftoiation  of  king  Charles,  this  novelty 
■was  no  longer  countenanced  ;  the  praftifets  finding  it  very 
difficult  to  exprefs  thcmfelves  fo  concifely  or  fignificantly  in 
any  other  language  but  the  Latin.  And  thus  it  continued 
without  any  fenfible  inconvenience  till  about  the  year  1730, 
when  it  was  again  thought  proper  that  the  proceedings  at  law 
fhould  be  done  into  Englifli,  and  it  was  accordingly  fo  order- 
ed by  flatute  4  Geo.  IL  c.  26.  This  was  done,  in  order  that 
the  common  people  might  have  knowledge  and  underflanding 
of  what  was  alledged  or  done  for  and  againft  them  in  the  pro- 
cefs  and  pleadings,  the  judgment  and  entries  in  a  caufe.  Which 
purpofe  I  know  not  how  well  it  has  anfwered  ;  but  am  apt  to 
fufpedl  that  the  people  are  now,  after  many  years  experi- 
ence, altogether  as  ignorant  in  matters  of  law  as  before.  On 
the  other  hand,  thefe  inconveniences  have  already  arifen  from 
the  alteration  ;  that  now  many  clerks  and  attorneys  are  hardly 
able  to  read,  much  lefs  to  underftand,  a  record  even  of  fo 
modern  a  date  as  the  reign  of  George  the  firft.  And  it  has 
much  enhanced  the  expence  of  all  legal  proceedings  :  for  fincc 

(x)  Philofoph.  nattira!.  c.  i./fff.  a 5,  &c. 

the 
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the  pradifcrs  are  ccnfined  (for  the  fake  of  the  ftamp  duties, 
'  which  are  thereby  confiderably  increaftd)  to  write  ohly  a  fta- 
'  ted  number  of  words  in  a  (lieet ;  and  as  the  EiigliHi  language, 
through  the  multitude  of  its  particles,  is  much  more  vtrbofe 
than  the  Latin  ;  it  follows,  that  the  number  of  flieets  muft  be 
very  much  augmented  by  the  change  (y).     The  tranflatioii 
'alfo  of  technical  phrafcs,  and' the  names  of  writs  and  other 
proctfs,   were  found  to  be  fo  very   lidiculous  (a  writ  of  nij'l 
priiis,  qiiare  impedit ,Jicri  facias ^  habeas  corpus^  and  the  reft, 
not  being  c;ipable  of  an  lLn(;liIh  drefs  with  any  degree  of  feri- 
oufnefs)  that  in  two  years  time  a  new  a£l  was  obliged  to  be 
made,  6  Geo.  II.  c.  14.  \  which  allows  all  technical  words  to 
continue  in  the  ul'ual  language,  and  has  thereby  almoll  defeat- 
ed every  beneficial  purpofe  of  the  former  ilatute. 

What  is  faid  of  the  alteration  of  language  by  the  ftatute 
4  Geo.  II.  c.  26.  will  hold  equally  ftrong  with  refpedl  to  the 
prohibition  of  ufing  the  antient  immutable  court  handixi  writ- 
ing the  records  or  other  legal  proceedings;  whereby  the  read- 
ing of  any  record  that  is  forty  years  old  is  now  become  the 
obje£l:  of  fcience,  and  calls  lor  the  help  of  an  antiquarian. 
But  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations, 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 
ceedings from  obfcurity:  according  to  the  precept  of  Juiti- 
nian  (z)  j  "  ne  per fcripturam  aliquajiat  in  pojlerum  dulntatiOy 
*^  jubemus  non  per  figlonim  captiones  et  compendiofa  aenigmata 
*'  ejufdem  codicis  textum  confcribi^fedper  liter aruni  confequcn-' 
*'  tiam  explanari  concedimus."  But  to  return  to  our  demurrer. 

When  the  fubllance  of  the  record  is  completed,  and  copies 
are  delivered  to  the  judges,  the  matter  of  law,  upon  which  the 
demurrer  is  grounded,  is  upon  folemn  argument  determined  by 
the  court,  and  not  by  any  trial  by  jury  ;  and  judgment  is 

(y)  For  inflancc,  thcfc  three  words,     the  form  of  the  ftatute." 
"ijectindtun  formam  ftatuti"  are  now         (z)  Dt-  cmceft.  digej}.  fcft.  13. 
converted  into  fcven,  "  according  to 

,  X  2  there- 
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thereupon  accordingly  given.  As,  in  an  a£lion  of  trefpafs, 
if  the  defendant  in  his  plea  confefles  the  fa£l:,  but  jul'lifies  it 
caufa  venationisy  for  that  he  was  hunting  j  atid  to  this  the 
plaintiff  demurs,  that  is,  he  admits  the  truth  of  the  plea,, 
but  denies  the  juftification  to  be  legal  :  now,  on  arguing  this 
demurrer,  if  the  court  be  of  opinion,  that  a  man  may  not 
juftify  trefpafs  in  hunting,  they  will  give  judgment  for  the 
plaintiff;  if  they  think  that  he  may,  then  judgment  is  given 
for  the  defendant.  Thus  is  an  iffue  in  law,  or  demurrer, 
difpofed  of. 

An  iffue  of  fa£t  takes  up  more  form  and  preparation  to 
fettle  it ;  for  here  the  truth  of  the  matters  alledged  muft  be 
folemnly  examined  in  the  channel  prefcribed  by  law.  To 
which  examination  of  fafts,  the  name  of  trial  is  ufually  con- 
fined, which  will  be  treated  of  at  large  in  the  two  fucceei-. 
ittg  chapters. 


Chafteii 
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Chapter  THE   twenty-second. 


F   the    several   species   of  TRIAL. 


'■pHE  uncertainty  of  legal  proceedings  Is  a  notion  fo  gc- 
nerally  adopted,  and  has  fo  long  been  the  Handing 
theme  of  wit  and  good  humour,  that  he  who  fliould  attempt 
to  refute  it  would  be  looked  upon  as  a  man,  who  was  either 
incapable  of  difcernment  himfelf,  or  elfe  meant  to  impofc 
upon  others.  Yet  it  may  not  be  amifs,  before  we  enter  upon 
the  feveral  modes  whereby  certainty  is  meant  to  be  obtained 
in  our  courts  of  juftice,  to  inquire  a  little  wherein  this  uncer- 
tainty, fo  frequently  complained  of,  confifts ;  and  to  what 
caufes  it  owes  its  original. 

It  hath  fometimes  been  faid  to  owe  its  original  to  the  num- 
ber of  our  municipal  conftitutions,  and  the  multitude  of  our 
judicial  declfions  (a) ;  which  occafion,  it  is  alledged,  abun- 
dance of  rules  that  militate  and  thwart  with  each  other,  as  the 
fentiments  or  caprice  of  fucceffive  leglflatures  and  judges 
have  happened  to  vary.  The  fa£l  of  multiplicity  is  al- 
lowed j  and  that  thereby  the  refearches  of  the  ftudent  are 
rendered  more  difficult  and  laborious  :  but  that,  with  proper 
induflry,  the  refult  of  thofe  inquiries  will  be  doubt  and 
indecifion,  is  a  confequence  that  cannot  be  admitted  Peo- 
ple are  apt  to  hi  angry  at  the  want  of  fimplicity  in  our 
laws :  they  miftaice  variety  for  confufion,  and  complicated 
cafes   for  contradidory.     They   bring  us  the  examples   of 

(a)  See  the  preface  to  fir  John  Davies's  reports  :  wherein  many  of  the  follow- 
iag  topics  are  difcuJTcd  more  at  large. 

X  3  arbitrary 
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arbitrary  governments,  of  Denmark,  Mufcovy,  and  Pruflia  ; 
of  wild  and  uncultivated  nations,  the  favages  of  Africa  and 
America  ;  or  of  narrow  domeftic  republics,  in  antient  Greece 
and  modern  Switzerland  ;  and  unreafonably  require  the  fame 
paucity  of  laws,  the  fame  concifcnefs  of  practice,  in  a  nation 
of  freemen,  a  polite  and  commereial  people,  and  a  populous 
extent  of  territory. 

In  an  arbitrary,  defpotic  government,  where  the  lands 
are  at  the  difpofal  of  the  prince,  the  rules  of  fucceflTion,  or 
the  mode  of  enjoyment,  mufl  depend  upon  his  will  and  plea-, 
lure.  Hence  there  can  be  but  few  legal  determinations  re- 
lating to  the  property,  the  defcent,  or  the  conveyance  of 
leal  eftates ;  and  the  fame  holds  in  a  ftronger  degree  with 
regard  to  goods  and  chattels,  and  the  contrails  relating  there- 
to. Under  a  tyrannical  fway,  trade  xyh.i(\  be  continually  in 
jeopardy,  and  of  confcquence  can  never  be  extenfjve  :  this 
therefore  puts  an  end  to  the  necefTity  of  an  infinite  number  of 
rules,  which  the  Englifh  merchant  daily  recurs  to  for  adjuft- 
jng  commercial  differences.  Marri.'.ges  are  there  ufually  con- 
trafted  with  flaves  •,  or  at  leaft  women  are  treated  as  fuch  : 
no  laws  can  be  therefore  expected  to  regulate  the  rights  of 
dower,  jointures,  and  marriage-fettlements.  Few  alfo  are 
the  perfons  who  can  claim  the  priviledges  of  any  laws ;  the 
bulk  of  thofe  nations,  viz.  the  commonalty,  boors,  or  pea- 
fants,  being  merely  villeins  and  bondmen.  Thofe  are  there- 
fore left  to  the  private  coercion  of  their  lords,  are  efleemed 
(in  the  contemplation  of  thefe  boafted  legillators)  incapable 
of  either  right  or  injury,  and  of  confequence  are  entitled  to 
no  redrefs.  We  may  fee,  in  thefe  arbitrary  dates,  how  large 
a  field  of  legal  contefls  is  already  rooted  up  and  deftroyed. 

Again,  were  we  a  poor  and  naked  people,  as  the  favagesof 
America  are,  ftrangers  to  fcience,  tocommerce,  and  the  arts  as 
well  of  convenience  as  of  luxury,  we  might  perhaps  be  con- 
tent, as  fome  of  them  are  faid  to  be,  to  refer  all  difputes  to  the 
next  man  we  met  upon  the  road,  and  fo  put  a  fiiort  end  to  every 

contrc- 
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confroverfy.  For  In  a  (late  of  nature  there  is  no  room  for 
municipal  laws  ;  and  the  nearer  any  nation  approaches  to  that 
ftate,  the  fewer  they  will  have  occafion  for.  When  the  peo- 
ple of  Rome  were  little  better  than  flurdy  fliepherds  ci  herdf- 
men,  all  their  laws  were  contained  in  ten  or  twelve  tables: 
but  as  luxury,  politincfs,  and  dominion  increafed,  the. civil 
law  increaLd  in  the  fume  proportion,  and  fwelled  to  that 
amazing  bulk  which  it  now  occupies,  though  fiicceffively 
pruned  and  retrenched  by  the  emperors  Theodcrius  and  Julli- 


nian. 


In  like  manner  we  may  laflly  obferve,  that,  in  petty  ftates 
and  narrow  territories,  much  fewer  laws  will  fufnce  than  in 
large  ones,  becaufe  there  are  fewer  obje£ls  upon  which  the 
laws  can  operate.  The  regulations  of  a  private  family  are 
fliort  and  well  known  ;  thoie  ci  a  prince's  houfliold  are  ne- 
ceflarily  more  various  and  difrufe. 

The  caufes  therefore  of  the  multiplicity  of  the  Engllfh 
laws  are,  the  extent  of  the  country  which  they  govern  ;  the 
commerce  and  refinement  of  its  inhabitants  j  bur,  above  all, 
the  liberty  and  property  of  the  fubje£l.  Thefe  will  naturally 
produce  an  infinite  fund  oi  difputes,  which  mufl  be  terminat- 
ed in  a  judicial  way  :  and  it  is  eflenrial  to  a  free  people,  that 
thefe  determinations  be  publifhed  and  adhered  to;  that  their 
property  may  be  as  certain  and  fixed  as  the  very  copflitution 
of  their  fhate.  For  though  in  many  countries  every 
thing  is  left  in  the  breaft  of  the  judge  to  determine,  yet  with 
us  he  is  only  to  declare  and  pronoimcty  not  to  make  or  new- 
models  the  law.  Hence  a  multitude  of  decifions,  or  cafes  ad- 
judged, will  arife  ;  for  feldom  will  it  happen  that  any  one  rule 
will  exactly  fuit  with  many  cafes.  And  in  proportion  as  the 
decifions  of  courts  of  judicature  are  multiplied,  the  law  will 
be  loaded  with  decrees,  that  may  fometimcs  (though  rarely) 
interfere  with  each  other  ;  either  becaufe  fucceeding  judges 
may  not  be  apprized  of  the  prior  adjudication  ;  or  becaufe, 
they  may  think  differently  from  their  predeceflbrs  :  or  be- 
mxxit  the  fame  arguments  did  not  occur  formerly  as  at  pre- 

X  4  fent; 
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fent ;  or,  in  fine,  becaufe  of  the  natural  irt^becillity  and  im- 
perfeftion  that  attends  all  human  proceedings.  But,  where- 
ever  this  happens  to  be  the  cafe  in  any  material  point,  the 
legiflature  is  ready,  and  from  time  to  time  both  may,  and 
frequently  does,  intervene  to  remove  the  doubt ;  and,  upon 
due  deliberation  had,  determines  by  a  declaratory  ftatutebow 
the.  law  ihall  be  held  for  the  future. 

Whatever  inftances  therefore  of  contradiction  or  un- 
certainty may  have  been  gleaned  from  our  records,  or  reports, 
muft  be  imputed  to  the  defe£ls  of  human  laws  in  general, 
and  are  not  OAving  to  any  particular  ill  conflruQion  of  the  En- 
glifli  fyftem.  Indeed  the  reverfe  is  mofl  ftii6lly  true.  The 
Englifli  law  is  lefs  embarraffed  with  inconfiftent  refolutions 
and  doubtful  queftions,  than  any  other  known  fyftem  of  the 
fame  extent  and  the  fam<:;  duration.  I  may  inftance  in  the 
civil  law:  the  text  whereof,  as  collected  by  Juftinian  and  his 
agents,  is  extremely  voluminous  and  dilTufe  ;  but  the  idle 
comments,  obfcure  gloffes,  and  jarring  interpretations  grafted 
thereupon  by  the  learned  jurifls,  are  literally  without  number. 
And  thefe  glofles,  which  are  mere  private  opinions  of  fcho- 
laftic  doctors,  (and  not,  like  our  books  of  reports,  judicial 
determinations  of  the  court)  are  all  of  authority  fufiicient  to 
be  vouched  and  relied  on;  which  muft  needs  breed  great  di- 
ftraftion  and  confufion  in  their  tribunals.  The  fame  may  be 
faid  of  the  canon  law;  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England  ;  and  though 
the  more  antient  any  fydem  of  laws  is,  the  more  it  is  liable 
to  be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  of  laws,  of  fo  high  antiquity  as  the  Englifli, 
is  in  general  fo  clear  and  perfpicuous,  it  argues  deep  wifdom 
and  forefight  in  fuch  as  laid  the-  foundations,  and  great  care 
and  circumfpe£lion,  in  fuch  as  have  built  the  fuperftru£lure. 

;; iBuT  is  not  (it  will  beaficed)  themultitude of  lawfuits, which 
we  daily  fee  and  experience,  an  argument  againft  the  clearnefs 
and  certainty  of  the  'aw  itfelf  ?    By  no  means:  for  among  the 

various; 
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virious  difputes  and  ccntroverfi^s,  which  are  daily  to  be  met 
with  in  the  courfe  of  legal  proceedings,  it  is  obvious  to  obferve 
how  very  few  arife  from  obfcurity  in  the  rules  or  ma:Lim5  of 
]aw.  An  a£tion  fhall  feldcm  be  heard  of,  to  determine  a 
queftion  of  inheritance,  unlefsthe  fact  of  the  defcent  be  con- 
troverted. But  the  dubious  points,  which  are  ufually  agita- 
ted in  our  couits,  arife  chiefly  from  the  diHicuIty  there  is  of 
afcertaining  the  intentions  of  individuals,  in  their  folemn  dif- 
pofitions  of  property;  in  their  contrails,'  conveyances,  and 
tellaments.  It  is  an  obje£l  indeed  of  the  utmofl  importance 
in  this  free  and  commercial  country,  to  lay  as  few  reftraints 
as  poffible  upon  the  transfer  of  pofTefllons  from  hand  to  hand, 
or  their  various  defignations  marked  out  by  the  prudence, 
convenience,  or  neceflities,  or  even  by  the  caprice  of  their 
owners :  yet  to  inveftigate  the  intention  of  the  owner  is  fre- 
quently rriatter  of  difficulty,  among  heaps  of  entangled  con- 
veyances, or  wills  of  a  various  obfcurity.  The  law  rarely 
helitates  in  declaring  its  own  meaning  ;  but  the  judges  are 
frequently  puzzled  to  find  out  the  meaning  of  others.  Thus 
the  powers,  the  interefl,  the  priviledges,  and  properties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  dillinguifhed, 
and  preclfely  fettled  by  law  :  but,  what  words  in  a  will  fliall 
conftitute  this  or  that  eflate,  has  occafionally  been  difputed 
for  more  than  two  centuries  paft  ;  and  will  continue  to  be 
difputed  as  long  as  the  careleiTnefs,  the  ignorance,  or  fingu- 
larity  of  teftators  fliall  continue  to  clothe  their  intentions  in 
dark  or  new-fangled  expreffions. 

But,  notwithftanding  fo  vaft  an  acceflicn  of  legal  contro- 
verfies,  arifmg  from  fo  fertile  a  fund  as  the  ignorance  and 
wilfnlnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  difho- 
nefty,  and  dinngenuity  of  the  parties  :  by  either  their  fug- 
geuing  complaints  that  are  falfe  in  fact,  and  thereupon 
bringing  groundlefs  a£lions ;  or  by  their  denying  fuch  fa£ls 
as  are  true,  in  fetting  up  unwarrantable  defences.  Ex  faEl» 
tritur  jus  :  if  therefore  the  fa£l  be  perverted  or  mif-repre- 
fented,  the  law  which  arlfes  from  thence  will  unavoidably 
be  unjuft  or  partial.     And,  in  order  to  prevent  this,  it  is  ne- 

ceflary 
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ceffary  to  fet  right  the  faO:,  and  eftabllfli  the  truth  contend- 
ed for,  by  appealing  to  feme  mode  of  probation  or  trials 
•which  the  l.iw  of  the  country  has  ordained  for  a  criterion  of 
truth  and  falfhood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  objeft  of  judicial  decifions.  And  experi- 
ence will  abundantly  fliew,  that  above  a  hundred  of  our 
lawfuits  arife  from  difputed  fafts,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  fufficient,  in 
"Weftminfler-hall,  to  fettle  (upon  folemn  argument)  every  de- 
murrer, or  other  fpecial  point  of  law  that  arifes  throughout 
the  nation  :  but  two  months  are  annually  fpent  in  deciding 
the  truth  of  fa£ls,  before  fix  diftinft  tribunals,'  in  the  fevtral 
circuits  of  England ;  exclufive  of  Middlefex  and  London, 
which  afford  a  lupply  of  caufes  much  more  than  equivalent 
to  any  two  of  the  largeft  circuits. 

Trial  then  is  the  examination  of  the  m.atter  of  faft  in  if- 
fue  j  of  which  there  are  many  different  fpecies,  according  to 
the  d;ff-rence  of  the  fubjcft,  or  thing  to  be  tried  :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  law  of  England  fo  induflriouily  endeavours 
to  inveftigate  truth  at  any  rate,  that  it  will  not  confine  itftlf 
to  one,  or  to  a  few,  maimers  of  trial  ;  but  varies  its  exami- 
nation of  fails  according  to  the  nature  of  the  fads  them- 
selves :  this  being  the  one  invariable  principle  purfued,  that 
as  well  the  beft  method  of  trial,  as  the  befl  evidence  upon, 
that  trial,  which  the  nature  of  the  cafe  affords,  and  no  other> 
{hall  be  admitted  in  the  Englifli  courts  of  juftice. 

The  fpecies  of  trials  in  civil  cafes  are  fcven.  By  record; 
by  inJpeEiion^  or  examination  ;  by  certificate  ;  by  witnejjes  j 
by  wager  of  battel ;  by  ivager  of  law  ;  and  by  jury. 

I.  First  then  of  the  trial  by  record.  This  is  only  ufcd  in 
sne  particular  inilance :  and  that  is  where  a  matter  of  record  is 

pleaded 
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pleaded  in  any  a£tion,  as  a  fine,  a  judgment,  or  the  like  j 
and  the  oppofite  party  pleads  "  mil  tiel  record^*  that  there  is 
no  fuch  matter  of  record  exifting  :  upon  this,  iflue  is  tender- 
ed and  joined  in  the  following  form,  "  and  this  he  prays  may 
*'  be  inquired  of  by  the  record^  and  the  other  doth  the  like ;" 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for 
him  to  "  bring  forth  his  record  or  he  (hall  be  condemned  ;" 
and,  on  his  failure,  his  antagonift  (hall  have  judgment  to  re- 
cover. The  tiial  therefore  of  this  iflue  is  merely  by  the  re- 
cord ;  for,  as  fir  Edward  Coke  (b)  obferves,  a  record  or  en- 
rollment is  a  monument  of  fo  high  a  nature,  and  importeth 
in  itfelf  fuch  abfolute  verity,  that  if  it  be  pleaded  that  there 
iis  no  fuch  record,  it  fhall  not  receive  any  trial  by  witnefs, 
jury,  or  otherwife,  but  only  by  itfelf.  Thus  titles  of  nobi- 
lity, as  whether  earl  or  no  earl,  baron  or  no  baron,  fhall  be 
tried  by  the  king's  writ  or  patent  only,  which  is  matter  of 
record  (c).  Alfo  in  cafe  of  an  alien,  whether  alien,  friend, 
or  enemy,  (hall  be  tried  by  the  league  or  treaty  between  his 
fovereign  and  ours ;  for  every  league  or  treaty  is  of  record 
(d).  And  alfo,  whether  a  manor  be  held  in  antient  demefne 
or  not,  fhall  be  tried  by  the  record  of  dome/day  in  the  king's 
exchequer. 

II.  Trial  hy  iti/peSlion  or  examination,  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  iifue  being 
cither  the  principal  queftion,  or  arifing  collaterally  out  of  it, 
but  being  evidently  the  object  of  fenfe,  the  judges  of  the 
court,  upon  the  teftimony  of  their  own  fenfes,  (hall  decide 
the  point  in  difpute.  For,  where  the  affirmative  or  nega- 
tive of  a  queftion  is  matter  of  fuch  obvious  determination,  it 
is  not  thought  necefliiry  to  fummon  a  jury  to  decide  it;  who 
are  properly  called  in  to  inform  the  confcience  of  the  court 
in  refpe6t  of  dubious  fads :  and  therefore  when  the  fa£t, 
from  its  nature,  muft  be  evident  to  the  court  either  from 
ocular  demonftration,  or  other  irrefragable  proof,  there  the 
law  departs  from  its  ufual  refort,  the  verdict  of  twelve  men. 


(b)  I  Infl.  117.  j5o.  (d)  9  Rep.  31, 

(c)  <S  Pep.  S3. 


and 
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and  relies  on  the  judgment  of  the  court  alone.  As  in  cafe  of 
a  futt  to  reverfe  a  fine  for  non-age  of  the  cognizor,  or  to  fet 
afide  a  (latute  or  recognizance  entered  into  by  an  infant ;  here, 
and  in  other  cafes  of  the  like  fort,  a  writ  (hall  iffue  to  the 
fherifF(e),  commanding  him  that  he  conftrain  the  faid  party 
to  appear,  that  it  may  be  afcertained  by  the  view  of  his  bo- 
dy by  the  king's  jufHces,  whether  he  be  of  full  age  or  not; 
*'  Ut  per  afpe^um  corporis fui  conjlare poterit  jujliciariis  noftrisy 
**  fi  praediclus  Jfit  plenae  aetatisy  necne  [i).''^  If,  however, 
the  court  has,  upon  infpedlion,  any  doubt  of  the  age  of  the 
party,  (as  may  frequently  be  the  cafe)  it  may  proceed  to  take 
proofs  of  the  fa£l ;  and,  particularly,  may  examine  the  in- 
fant himfelf  upon  an  oath  of  voir  dire^  vcritateni  dicare^  that 
is,  to  make  true  anfwer  to  fuch  quellions  as  the  court  (hall 
demand  of  him  :  or  the  court  may  examine  his  mother,  his 
god-father,  or  the  like  (g). 

In  like  manner,  if  a  defendant  pleads  in  abatement  of  the 
fuit  that  the  plaintiff  is  dead^  and  one  appears  and  calls  him- 
felf the  plaintiff,  which  the  defendant  denies;  in  this  cafe 
the  judges  fhall  determine  by  infpection  and  examination, 
whether  he  be  the  plaintiff  or  not  (h).  Alfo  if  a  man  be 
found  by  a  jury  an  idiot  a  nativitatSy  he  may  come  in  per- 
fon  into  the  chancery  before  the  chancellor,  or  be  brought 
there  by  his  friends,  to  be  infpected  and  examined,  whether 
idiot  or  not  :  and  if,  upon  fuch  view  and  inquiry,  it  appears 
he  is  not  fo,  the  verdi£l:  of  the  jury,  and  all  the  proceedings 
thereon,   are  utterly  void  and  inftantly  of  no  effe£l:  (i). 

Another  inftance  in  which  the  trial  by  infpeflion  may  be 
iiTed,  is  when,  upon  an  appeal  of  maihem,  the  iffue  joined  is 
whether  it  be  maihem  or  no  maihem,  this  fhall  be  decided  by 
the  court  upon  infpeftion,  for  which  purpofe  they  may  call  in 

(e)  p  Rep.  31.  thou^li  now  it  is  tried  by  infpcdion. 

(f)  This  queflion   of  non-age  was         (^)  1  Roll.  Abr.  573. 
formerly,  according  to  Glanvil,  (1.  13.         (h)  9  Rep.  30. 

c.  15.)  tried  by  a  jury  of   eight    men  ;         (i)  I^id'  31. 

thq 
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the  aiTiflance  of  furgeons  (I).  And,  by  analogy  to  this,  in  an 
action  of  trefpafs  for  maihem,  the  court,  (upon  view  of  fuch 
maihem  as  the  plainriiT  has  laid  in  his  declaration,  or  which 
is  certified  by  the  judges  who  tried  the  caufe  to  be  the  fame 
as  was  given  in  evidence  to  the  jury)  may  incrtafe  the  da-' 
ninges  at  their  own  dil'cretion  (k) ;  as  may  alfobe  the  cafe  Jip^ 
on  view  of  an  atrrcious  battery  (1).  But  then  the  battery 
mud  likewife  be  ailedged  fo  certainly  in  the  declaration,  that 
it  may  appear  to  be  the  fame  with  the  battery  infpedted. 

Also,  to  afcertain  any  circumftances  relative  to  a  particu- 
lar day  paft,  it  hath  been  cried  by  an  infpe£lion  of  the  alma- 
nac by  the  court.  Thus,  upon  a  writ  of  error  from  an  infe- 
rior court,  that  of  Lynn,  the  error  affigned  was  that  the 
judgment  was  given  on  a  Sunday,  it  appearing  to  be  on  26 
February,  26  Eliz.  and  upon  infpeftion  of  the  almanacs  of 
that  year,  it  was  found  that  the  26th  of  February  in  that  year 
actually  fell  upon  a  Sunday :  this  was  held  to  be  a  fufHcient 
trial,  and  that  a  trial  by  jnry  was  not  nertflary,  although  it 
was  an  error  in  fadt  ;  and  fo  the  judgment  was  reverfed  (m). 
But.  in  all  thefe  cafes,  the  judges,  if  they  conceive  a  doubt, 
may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  allowed  in  fuch  cafes,  where 
the  e\'idence  of  the  perfon  certifying  is  the  only  proper  crite- 
rion of  the  point  in  difpute.  For,  when  the  fa£t  in  queftion 
lies  out  of  the  cognizance  of  the  court,  the  judges  muft  rely 
on  the  folemn  averment  or  iniormation  of  perfons  in  fuch  a 
ftation,  as  affords  them  the  mofl  clear  and  competent  know- 
ledge of  the  truth.  As  therefore  fuch  evidence  (if  given  to  a 
jury)  muft  have  been  conclufive,  the  law,  to  fave  trouble 
and  circuity,  permits  the  faft  to  he  determined  upon  fuch 
certificate  merely.  Thus,-  i.  If  the  ilTue  be  whether  A  was 
abfent  with  the  king  in  his  army  out  of  the  realm  in  time 
of  war,  this  fhall  be  tried  (n)   by   the  certificate  of  the 

(i)  X  Roll.  Abr.  57!.  (m)  Cro,  Eliz.  117. 

(k)   I  Sid.  loi.  (n)   Li«.  fcC  lOJ. 

(1)  Hardr.  408, 

marefchal 
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marefchal  of  the  king's  hoft  in  writing  under  his  feal,  which 
fhall  be  fent  to  the  juftices.  2.  If,  in  order  to  avoid  an  out- 
lawry, or  the  like,  it  was  alledged  that  the  defendant  was  in 
prifon,  ulfra  mare,  at  Bourdeaux,  or  in  the  fervice  of  the 
mayor  o£  Bourdeaux,  this  fliould  have  been  tried  by  the  cer- 
tificate of  the  mayor  ;  and  the  like  of  the  captain  of  Calais 
(o).  But,  when  this  was  law  (p),  thofe  towns  were  under  the 
dominion  of  the  crown  of  England.  And  therefore,  by  a  pa- 
rity of  reafon,  it  lliould  now  hold,  that  in  fimilar  cafes,  ari- 
fing  at  Jamaica  or  Minorca,  the  trial  Ihould  be  by  certificate 
from  the  governor  of  thofe  iilands.  We  alfo  find  (q)  that 
the  certificate  of  the  queen's  meffenger,  fent  to  fummon 
home  a  peerefs  of  the  realm,  was  formerly  held  a  fufRcient 
trial  of  the  contempt  in  refufing  to.  obey  fuch  fummons.  3. 
For  matters  within  the  realm  j  the  cufloms  of  the  city  of 
London  fliall  be  tried  by  the  certificate  of  the  mayor  and 
aldermen,  certified  by  the  mouth  of  their  recorder  (r)  j  up- 
on a  furmife  from  the  party  alledging  it,  that  the  cuftom 
ought  to  be  thus  tried  :  elfe  it  mull  be  tried  by  the  country 
(s).  As,  the  cuftom  of  diftributing  the  efFedls  of  freemen  de- 
ceafed  ;  of  enrolling  apprentices;  or  that  he  who  is  free  of 
one  trade  may  ufc  another  ;  if  any  of  thefe,  or  other  fimilar 
points  come  in  ifilie.  But  this  rule  admits  of  an  exception, 
where  the  corporation  of  London  is  party,  or  interefted,  in 
the  fuit ;  as  in  an  aftion  brought  for  a  penalty  infli£led  by 
the  cuftom  :  for  there  the  reafon  of  the  law  will  not  endure 
fo  partial  a  trial  j  but  this  cuftom  fhall  be  determined  by  a 
jury,  and  not  by  the  mayor  and  aldermen,  certifying  by  the 
mouth  of  their  recorder  (r).  4.  In  fome  cafes,  the  flierifi'of 
London's  certificate  fliall  be  the  final  trial ;  as  if  the  iflue  be, 
whether  tbe  defendant  be  a  citizen  of  London  or  a  foreigner 
(v),  in  cafe  of  priviledge  pleaded  to  be  fued  only  in  the  city 
courts.  Of  a  nature  fomewhat  fimilar  to  which  is  the  trial 
of  the  priviledge  of  the  univerfity,  when  the  chancellor  claims 
cognizance  of  the  caufe,  becaufe  one  of  the  parties  is  a  pri- 

(o)  9  Rep.  31.  (s)  Bro.  ^hr.  t.  trial,  pi.  96. 

(p)  X  Roll.  Abr.  583.  (t)  Hob.  85. 

(q)  Dyer.  ijC,  177.  (v)  Co.  Litt,  74. 
(r)  Co.  Litt.  74, 4  Bur.  a48. 

viledgcd 
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viiedged  perfon.  In  this  cafe,  the  charters,  confirmed  hy  ;id: 
of  parlijment,  diredt  the  trial  of  the  queftion,  whethet'  a 
priviledged  perfon  or  no,  to  he  determined  by  the  certificate 
and  notification  of  the  chancellor  under  feal ;  to  which  it 
hath  alfo  been  ufual  to  add  an  affidavit  ci  the  fu£l :  but  if 
the  parties  he  at  iflue  between  thi-mfcjves,  vvhc'htr  Aisa 
member  of  the  univerfity  or  no,  on  a  plea  of  priviledg.^-,  the 
trial  fiiall  be  then  by  jury,  and  not  by  the  chancellor's  certi- 
ficate (u);  becaufe  the  charters  diredt  only  that  the  priviledge 
be  allowed  on  the  chancellor's  certificate,  when  the  claim  of 
cognizance  is  made  by  him,  and  not  where  the  defendant 
himfcif  pleads  his  priviledge  :  fa  that  this  mufl  be  left  to  the 
ordinary  courfe  of  determination.  5.  In  matters  of  ecclefia- 
ftical  jurifdidion,  as  marriage^  and  of  courfe  general  b&- 
Jiardyy  and  alfo  excommunication^  and  orders,  ihcfe,  and 
other  like  matters,  fliall  be  tried  by  the  bifiiop's  certificate 
(w).  As  if  it  be  pleaded  in  abatement,  that  the  plaintiff  is  ex- 
communicated, and  iffue  is  joined  thereon  •,  or  if  a  maa 
claims  an  eflate  by  defcent,  and  the  tenant  alledges  the  de- 
mandant to  be  a  baflard  ;  or  if  on  a  writ  of  dower  tlie  heir 
pleads  no  marriage  ;  or  if  the  iffue  in  a  quare  impedit  be, 
whether  or  no  the  church  be  full  by  inftitution  j  all  thefe  be- 
ing matters  of  mere  ecclefiaftical  cognizance,  fliall  be  tried 
by  certificate  from  the  ordinary.  But  in  an  a£lion  on  the 
cafe  for  calling  a  man  baftard,  the  defendant  having  pleaded 
in  juftification  that  the  plaintiff  was  really  fo,  this  was  di- 
rected to  be  tried  by  a  jury  (x)  :  becaufe,  whether  the  plain- 
tiff be  found  either  a  general  or  fpecial  baflard,  the  juRifica- 
tion  will  be  good  :  and  no  queftion  of  fpecial  baftardy  ihall 
be  tried  by  the  biftiop's  certificate,  but  by  a  jury  (y).  For 
a  fpecial  baftard  is  one  born,  before  marriage,  of  parents 
who  afterwards  intermarry :  which  is  baftardy  by  our  law, 
though  not  by  the  ecclefiaftical.  It  would  therefore  be  im- 
proper to  refer  the  trial  of  that  queftion  to  the  bifliop ;  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be  fure 

<u)  X  Roll.  Abr.  583.  (x)  Hob  179. 

(w)  Co.  Litt.  74.  (y)  pyer.  7^,. 

to 
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to  return  or  certify  him  legitimate  (z).  Jbility  of  a  clerk  pre- 
fented  (a),  adrnijjion^  injliiiition,  and  deprivation  of  a.  clerk, 
fhall  alfo  be  tried  by  certificate  from  the  ordinary  or  metro- 
politan, becaufe  of  tliefe  he  is  the  rnoft  competent  judge  (b)  : 
but  induHion  Ihall  be  tri:;d  by  a  jury,  becaufe  it  is  a  matter 
of  public  notoriety  (c),  and  is  likewife  the  corporal  invelti- 
ture  of  the  temporal  profits.  Rcfignation  of  a  benefice  may 
be  tried  in  either  way  (d)  j  but  it  feems  mod  properly  to  fjU 
within  the  bifhop's  cognizance.  6.  The  trial  of  all  cuftoms 
and  pra£tice  of  the  courts  lliall  be  by  certificate  from  the 
proper  officers  of  thofe  courts  refpedlivelyj  and,  what  re- 
turn was  made  ori  a  writ  by  the  fiaeritt  or  under- fherifF, 
fhall  be  only  tried  by  his  own  certificate  (e).  And  thus  much 
for  thofe  feveral  iffues,  or  matters  of  fadl,  which  are  proper 
to  be  tried  by  certificate.  J 

IV.  A  FOURTH  fpecies  of  trial  is  that  by  uuitneJfcSi  per 
tejlesy  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  ;  in  which  the  judge 
is  left  to  form  in  his  own  breaft  his  fentence  upon  the  credit 
of  the  witnefl'es  examined  :  but  it  is  very  rarely  ufed  in  our 
law,  which  prefers  the  trial  by  jury  before  it  in  almoft  every 
inftance.  Save  only,  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  hufband  is  not  dead  ; 
this,  being  looked  upon  as  a  dilatory  plea,  is,  in  favour  of 
the  widow,  and  for  greater  expedition,  allowed  to  be  tried  by 
witnefles  examined  before  the  judges  :  and  fo,  faith  Finch  (f), 
fliall  no  other  cife  in  cur  law.  But  fir  Edward  Coke  (g) 
mentions  fome  others  :  as,  to  try  whether  the  tenant  in  a  real 
atlion  was  duly  fummoned,  or  the  validity  of  a  challenge  to 
a  juror  :  fo  that  Finch's  obfervation  muft  be  confined  to  the 
trial  of  diredt  and  not  collateral  iflues.  And  in  every  cafe 
fir  Edward  Coke  lays  it  down,  that  the  affirmative  muft  be 
proved  by  two  witnefles  at  the  leaft. 

(z)  Seeintrod.  to  the  great^harter.  (d)  x  Roll.  Abr.  583. 

edit.  Oxcii.fuh  anno  ujj.  (e)  9  Rep.  31. 

(a)  See  book  1.  cli.  11.  (f)  L.  413. 

(b)  X  Inft.  «3i.  Show.  Pari.  C.  83.  (g)  i  Inft.  6. 

(c)  Dyer.  zzg.  rr    T 

V.  The 
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V.  TiiK  next  fpecies  of  trial  is  of  great  antiquity,  but 
much  (lifufed  ;  though  dill  in  force  if  the  parties  chafe  to 
abide  by  it ;  I  mean  the  trial  by  wager  of  battel.  This  feems 
to  have  owed  its  original  to  the  military  fpirit  of  our  anccilors, 
joined  to  a  fuperltitious  frame  of  mind:  it  being  in  the  nature 
of  an  appeal  to  Providence,  under  an  apprehenfion  and  hope 
(however  prefumptuous  and  unwarrantable)  that  heaven  would, 
give  the  vi(£lory  to  him  who  had  the  right.  The  decifion  of 
fuits,  by  this  appeal  to  the  God  ot  battels,  is  by  fome  faid 
to  have  been  invented  by  the  Burgundi,  one  of  the  northern 
or  German  clans  that  planted  themfelves  in  Gaul.  And  ic 
is  true,  that  the  firfl  written  injundion  of  judiciary  combats 
that  we  meet  with,  is  in  the  laws  of  Gundebald,  A.  D.  501, 
which  are  preferved  in  the  Burgundian  cot^e.  Yet  it  does 
not  feem  to  have  been  merely  a  local  cuftom  of  this  or  that 
particular  tribe,  but  to  have  been  the  common  ufage  of  all 
thofc  warlike  people  from  the  earlieft  times  (h).  And  it  may 
alfo  feem  from  a  paflage  in  Velleius  Paterculus  (i),  that  the 
Germans,  when  firft  they  became  known  to  the  Romans, 
were  wont  to  decide  all  contefts  of  right  by  the  fword  :  for 
when  Quintilius  Varus  endeavoured  to  introduce  among  thena 
the  Roman  laws  and  method  of  trial,  it  was  locked  upon  (fays 
the  hiflorian)  as  a  "  novitas  incognitae  difcipHnaCy  lit  folita. 
*'  annis  decerni  jure  terminarentur.'*  And  among  the  antient 
Goths  in  Swcrden,  we  find  the  prutlice  of  judiciary  duels  efta- 
bliilied  upon  much  the  fame  footing  as  they  formerly  were  in 
our  own  country  (j). 

This  trial  was  introduced  into  England  among  other  Nor- 
man culloms  by  William  the  conqueror ;  but  was  only  ufed  in 
three  cafes,  one  military,  one  criminal,  and  the  third  civil. 
The  firft  in  the  court-martial,  or  court  of  chivalry  and  honour 
(k) :  the  fecond  in  appeals  of  felony  (1),  of  which  we  fliall 
fpeak  in  the  next  book :  and  the  third  upon  ilTue  joined  in  a. 

(h)  Seld.  of  duels,  c.  S.  (k)   Co.  Lift.  a<Si. 

(i)  1.  I.  c.  118.  (1)  4  Hawk.  P.  C.  4J. 

(j)  Stiernh.  de  jure  Sueon,  l.i.  c.  7. 
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writ  of  right,,  the  lafl  and  mod  folemn  declfion  of  real  pro- 
perty. For  in  writs  of  right  the  jus  proprietatis^  which  is 
frequeutly  a  iTiarter  of  (lifliculty,  is  in  queftion  ;  but  other 
real  aclions  being  merely  queftions  of  the  jus  po^ejjlonisy 
which  are  ufually  more  plain  and  obvious,  our  anceitors  did 
not  in  them  appeal  to  the  decifion  of  Providence.  Another 
pretext  forallowii'g  it,  upon  thefe  final  writs  of  righr,  was 
alfo  for  the  fake  of  fuch  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witneiTes  or  otherdefe£lof  evi- 
dence be  unable  to  prove  it  to  a  jury.  But  the  moft  curious 
reafon  of  all  is  given  in  the  mirror  (m),  that  it  is  allowable 
upon  warrant  of  the  combat  between  David  for  the  people  of 
Ifrael  of  the  one  party,  and  Goliah  for  the  Philiflines  of  the 
other  party  :  a  reafon  which  Pope  Nicholas  I.  very  feriouHy 
decides  to  be  inconclufive  (n).  Of  battel  therefore  on  a  writ 
of  right  (o)  we  are  now  to  fpeak  ;  and  although  the  writ  of 
right  itfelf,  and  of  courfe  this  trial  thereof,  be  at  prefent  dif- 
ufed  ;  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curi- 
ofity,  at  leaft,  to  inquire  into  the  forms  of  this  proceeding, 
as  we  may  gather  them  from  antient  authors  (p). 

The  lafl  trial  by  battel  that  was  joined  iii  a  civil  fuit 
(though  there  was  afterwards  one  in  the  court  of  chivalry  in 
the  reign  of  Charles  the  fiift  (q);  and  another  tendered,  but 
not  joined,  in  a  writ  of  right  upon  the  northern  circuit  in 
1638)  was  in  the  thirteenth  year  of  queen  Elizabeth,  as  re- 
ported by  fir  James  Dyer(r),  and  was  held  in  Tothill  fields, 
Weftminfler,  *'  r.on fine  magna  juris  confultorumperterbatione^^ 
faith  fir  Henry  Spelman  (s),  who  was  himfelf  a  witnefs  of 
the  ceremony.  The  form,  as  appears  from  the  authors  before 
cited,  is  as  follows: 

When  the  tenant  in  a  writ  of  right  pleadsthe  general  ilTue, 
viz.  that  he  hath  more  right  to  hold,  than  the  demandant  hath 

(m)  c.  3.  fee.  zg.  EA-w.  IIL  11.    Finch.  L.  411.    Dyer. 

(n)    Dccret.  part.  a.    cauf.  j.  qu.  j.  301.     1  Inlh  Z47. 

c  21-  (q)  Rufhw.  coll.  vol.  a.  part.  i.  foL 

(o)  Append.   No.  I.  fee.  J.  iiz. 

(p)  Glanvil.  /.  2.  c.  3.  Vet.  nat.  Irev.  (r)   3c i. 

fol.  2.    Nov.  Narr.    tit.  Droit  patent.  (s)  GloJJ',  103. 
jfil.iii.  {edit.  1534.)    Yearbook.  29. 
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to  recover;  and  offers  to  prove  it  by  the  body  of  his  cham- 
pion, wliich  tender  is  accepted  by  the  demandant ;  the  tenant, 
in  the  fird  place,  nuift  produce  his  champion,  who,  by  throw- 
ing down  his  glove  as  a  gage  or  pledge,  thus  ivages  or  flipu- 
lates  battel  with  the  champion  of  the  demandant;  who,  by 
taking  up  the  gage  or  glove,  flipulates  on  his  part  to  accept 
the  challenge.  The  reafon  why  it  Is  waged  by  champions, 
and  not  by  the  parties  themfclves,  in  civil  actions,  is  becaufe, 
if  any  party  to  the  fuit  dies,  the  fuit  mufl  abate  and  be  at  an 
end  for  the  prefent  :  and  therefore  no  judgment  could  be 
given  for  the  lands  in  queftion,  if  either  cf  the  parties  were 
llain  in  bactf  1  (t) :  and  alfo,  that  no  perfon  might  claim  an  ex- 
emption from  this  trial,  as  was  allowed  in  criminal  cafes, 
where  the  battel  was  waged  in  perfon. 

A  PIECE  of  ground  is  then  in  due  time  fet  out,  of  fixty 
feet  fquare,  inclofed  with  lifts,  and  on  one  fide  a  court  ere<fl- 
ed  for  the  judges  of  the  court  of  common  pkas,  who  attend 
there  in  their  fcarlet  robes  ;  and  alfo  a  bar  is  prepared  for  the 
learned  ferjeants  at  law.  When  the  court  fits,  which  ought: 
to  be  byfunrifing,  proclamation  is  made  for  the  parties,  and. 
their  champions  :  who  are  introduced  by  two  knights,  and 
are  drefied  in  a  coat  of  armour,  with  red  fandals,  barelegged 
from  the  knee  downwards,  bareheaded,  and  with  bare  arms 
to  the  elbows.  The  weapons  allowed  them  are  only  batons, 
or  ftavcs,  of  an  ell  long,  and  a  four-cornered  leather  target ; 
fo  that  death  very  fcldom  enfued  this  civil  combat.  In  the 
court- military  indeed  they  fought  with  fword  and  lance,  ac- 
cording to  Spelman  and  Rufliworth;  as  likewife  in  France 
only  villeins  fought  with  the  buckler  and  baton,  gentlemen 
armed  at  all  points.  And  upon  this,  and  other  circumflances 
the  prefident  Montefquieu  (u)  hath  with  great  ingenuity  not 
only  deduced  the  impious  cuftom  of  private  duels  upon  ima- 
ginary points  of  honour,  but  hath  alfo  traced  the  heroic  msd- 
nefs  of  knight-errantry,  from  the  fame  original  of  judicial 
combats.     But,  to  proceed  : 

(t)  Co.  Litt.  2p4.  Dyvcrfite  des  courts.  304.       (u)  Sp.L.b.  iS.c.  20.  zx. 

y  2  When 
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When  the  champion".,    thus   armed  with    batons,    arrive 
within  the  liUs  or  place  of  combat,  the  champion  of  the  tenant       i 
then  takes  his  adverfary  by  the  lianci,    and   irakes   oath   that       | 
the  tenements  in  diiVu:e  aie  not  the  right  cf  the  demand  ;ntj 
and  the  chi'.mpiun  of  'J;e  demandant,  then  takin;j   the  other    vii 
by  the  hand,   Uvcars  in  the  fame  manner  thac  they  are  ;  fo  T 
that  each  chani})ion  is,  or  ought  to  be,   thoroughly  pcrfurded 
of  the  truth  of  the  ciufe  he  fights  for.     Next  an  oath  againft 
forcery  and  ench.mtnier.t  is  to  be  t.^-ken  by  both  the  chailapions, 
in  this  or  a  fmguiar  form  ;    "  Hear  ihis,  ye  juPiices,   that  I 
*'  have   this    day    neither  eat,    drar.k,    nor  have   upon   me, 
*'  neither  bone,   (tone,   ne  grar<  ;  nor  any  inchantmvnt,  for- 
**  eery,  or  witchcraft,  whereby  the  law  of  God  niay  be  aba- 
"  fed,  or  the  law  cf  the  devil  exalted.    So  help  me  God  and 
*'  his  faints." 

The  battel  is  thus  begun,  and  the  combatants  are  bound  to 
fight  till  the  rtars  appear  irt  the  evening:  and,  if  the  cham- 
pion of  the  tenant  can  defend  him.felf  rill  the  ftars  appear, 
the  tenant  fliall  prevail  in  his  caufe  ;  for  it  is  fufficient  for  him 
to  maintain  his  ground,  and  make  it  a  drawn  battel,  he  be- 
ing already  in  poilcfilon  ;  but,  if  victory  declares  itfelf  for 
either  party,  for  him  is  judgment  finally  given.  This  victo- 
ry may  arife,  from  the  death  of  either  of  the  champions : 
%vhich  indeed  hath  rarely  happened  j  the  whole  ceremony, 
to  fay  the  truth,  bearing  a  near  refemblance  to  certain  rural 
athletic  diverfions,  which  are  piob.bly  derived  from  this  ori- 
ginal. Or  victory  is  obtained,  if  either  champion  proves 
recreant,  that  is,  yields  rnd  pronounces  the  horrible  word  of 
craven  -,  a  word  of  difgrace  and  obloquy,  rather  than  of  any 
determinate  meaning.  But  a  horrible  word  it  indeed  is  to 
the  vanquifhed  champion:  fince,  as  a  punifhment  to  him  for 
forfeiting  the  land  of  his  principal  by  pronoui;cing  that  fliame- 
ful  word,  he  is  condemned,  as  a  recreant,  aniittcre  liberam 
legerriy  that  is,  to  become  infamous  and  not  be  accounted  liber 
£t  legalis  homo ;  being  fuppofed  by  the  event  to  be  proved 

forfworn, 
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forfworn,  and  therefore  never  to  be  put  upon   a  jury  or  ad- 
mitted as  a  witnefs  in  any  caufe. 

This  is  the  form  of  a  tri.il  by  battel  ;  a  trial  which  the 
tenant,  or  dtf'end.int  in  a  writ  of  right,  has  it  in  his  election 
at  this  day  to  demand  ;  and  which  was  the  only  dccifion  of 
fuch  writ  of  right  after  the  conqucft,  %\\\  Henry  the  fecond 
by  confent  o!^' parliament  introduc-'d  th^  grand  a//ife  (w),  a 
peculiar  fpecles  of  trial  by  jury,  in  concurrence  therewith; 
;7iving  the  tenant  his  choice  of  either  the  one  or  the  other. 
Which  exai-npf-,  of  difcountenancing  thcfe  judicial  combats, 
was  imitated  about  a  century  afterwards  in  France,  by  an  edidl 
of  Louis  the  pious,  J.  D.  1260,  and  foon  alter  by  the  reft 
of  Europe.  The  eflablifliment  of  thi>  alternative,  Glanvil, 
chief  juftice  to  Henry  the  fecond,  and  probably  his  advifer 
herein,  confiders  as  a  moft  noble  improvement,  as  in  fadl'it 
was,  of  the  law  (x). 

VI.  A  SIXTH  fpecles  of  trial  is  by  wager  of  law y  vadiatio 
Icgis,  as  the  foregoing  is  called  wager  of  battel,  vadiatio 
diielle  :  becaufe,  as  in  the  former  cafe,  the  defendant  gave  a 
pledge,  gnge,  or  vadium,  to  try  the  caufe  by  battel  ;  fo 
here  he  was  to  put  in  fuieties  or  vadios,  that  at  fuch  a  day- 
he  will  make  his  law,  that  is,  take  the  benefit  which  the 
law  has  allowed  him  (y).  For  our  anceitors  confidered,  that 
there  were  many  cafes  where  an  innocent  man,  of  good  cre- 
dit, might  be  overborne  by  a  multitude  of  falfe  witneiTes  ; 
and  therefore  eftablifned  this  fpecies  of  trial,  by  the  oath  of 
the  defendant  himfelf:  for  if  he  will  ahfolutely  fwear  him- 
felf  not  chargeable,  and  appears  to  be  a  perfon  of  reputation, 

(w)  Append.  No.  I.  k€t.  6.  dere  fiippUcium,  vel faltcm  perenms  In- 
(x)  Eft  autem  mjgna  ajjifi  regale  famlae  opprobriutnUliits  Infeji'i  ctinvere- 
fuoddam  heneficium,  dementia  principis,  cundi  verhi,  quod  in  ore  viBi  turpiter fi- 
de coiifiiio  procenim,  popiiHi  iiidulium  ;  nut,  coiifecutivum.  Ex  aeqmtate  item 
quo  vitae  hominitm,  et  flatus  integritati  maxima  prodtta  eft  Icgalii  ijia  iiijiittitio. 
tarn  faluhriter  coiifuUtur,  lit,  retinendo  Jus  etiiin,  quod  poft  nutlias  el  longas  dt!a- 
qnod  quis  pojjidet  in  libera  tcnemeiilo  fili,  tienes  vix  evincitur  per  duellam,  per  be- 
diielli  cafum  declinare  poftint  homines  am-  neficimn  iftiiis  conftitulionis  commodius  et 
higuum.  Ac  per  hoc  contingit,  infpera-  acceleratlus  expeditur,  fl.z.c.j.) 
Uc  et  pracmalurae  mortis  iililmum  eva-  (y)  Co.  Lit.  195. 

Y3  he 
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he  (hall  go  free  and  for  ever  acquitted  of  the  debt,  or  other 
Caufe  of  adlion. 

This  method  of  trial  is  not  only  to  be  found  in  the  cones 
of  almod  all  the  northern  nations,  that  broke  in  upon  the  Ro- 
man empire  and  eftablifhed  petty  kingdoms  upon  its  ruins  (z) ; 
but  its  original  may  alfobe  traced  as  far  back  as  the  Mcfaical 
law.  "  If  a  man  deliver  unto  his  neighbour  an  afs,  or  an 
*'  ox,  or  a  fliccp,  or  any  beail:,  to  keep  ;  and  if  it  die,  or  be 
*'  hurt,  or  driven  away,  no  man  feeing  it  j  then  (hall  an  oath 
*'  of  the  Lord  be  between  them  both,  that  he  hath  not  put  his 
"  hand  unto  his  neighbour's  goods  j  and  the  owner  of  it  (hall 
"  accept  thereof,  and  he  ihall  not  make  it  good  (:i)."  We 
Ihall  likewife  be  able  to  difcern  a  manifeft  refemblance,  be- 
tween the  fpecies  of  trial,  and  the  canonical  purgation  of 
the  popifli  clergy,  when  accufed  of  any  capital  crime.  The 
•  defendant  or  perfon  accufed  was  in  both  cafes  to  make  oath  of 
his  own  innocence,  and  to  produce  a  certain  number  of  com- 
purgators, who  fwore  they  believed  his  oath.  Somewhat  fimi- 
lar  alfo  to  this  is  iht  fa cr amentum  dccifionij')  or  the  voluntary 
and  dccinve  oath  of  the  civil  law  (b)  ;  where  one  of  the 
parties  to  the  fuit,  not  being  able  to  prove  his  charge,  offers 
tb  refer  the  decifion  of  the  caufe  to  the  oath  of  his  adverfary: 
■which  the  adverfary  was  bound  to  accept,  or  tender  the  fame 
propofal  back  again  ;  otherwife  the  whole  was  taken  as  con- 
feffed  by  him.  But,  though  a  cuflom  fomewhat  fimilar  to 
this  prevailed  formerly  in  the  city  of  London  (c),  yet  in  ge- 
neral the  Englifli  law  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to  the  dilemma 
of  either  confeffion  or  perjury  :  but  is  indeed  fo  tender  of 
permitting  the  oath  to  be  taken,  even  upon  the  defendant's  , 
own  requeft,  that  it  allows  it  only  in  a  very  few  cafes  ;  and 
in  thofe  it  has  alfo  devifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  is  excluded  from  his 
wager  of  law. 

(z)  Sp.  L.  b.  18.  c.  13    Stiernhook     (a)  Exod.  xxii-  10. 
iejure  Succr.um.  l.  1.  c.  5.  Feud.  I.  i.     (h)  Ccl  4.  i.  iz. 
f.  4.  10.  iS.  (c)  Bro.  Jtr.  t.  Icy  gagcr.  77. 

The 
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The  manner  of  waging  and  making  law  is  this  :  He  that 
has  waged,  or  given  fecurity,  to  make  his  law,  brings  with 
him  into  court  eleven  of  his  neighbours:  a  cuftom,  which 
we  find  particularly  d;^fcribed  fo  early  as  in  the  lergue between 
Alfred  and  Guthrun  the  Dane  (d) ;  for  by  the  old  Saxon  ccn- 
(litution  every  man's  credit  in  courts  of  law  depended  upon 
the  opinion  which  his  neighbours  had  of  his  fverac'ty.  The 
defendant  then,  (landing  at  the  end  of  the  bar,  is  admonifaed 
by  the  judges  of  the  nature  and  danger  of  a  falfe  oati.  (e). 
And  if  he  dill  perfifis,  he  is  to  repeat  this  or  the  like  oath: 
*'  Hjar  this,  ye  juflices,  that  I  do  not  owe  unto  Pvichard  Jones 
*'  the  fum  of  ten  pounds,  nor  any  penny  thereof,  in  manner 
"  and  form  as  the  fai  1  Richard  haih  declared  againft  me.  So 
**  help  me  God."  And  thereupon  his  eleven  neighbours  or 
compurgators  fhall  avow  upon  their  oaths,  that  they  believe  in 
their  confciences  that  he  faith  the  truth  ;  fo  that  himfelr  mull: 
be  fworn  defidelltate^  and  the  eleven  de  credulitate{i).  It  is 
held  indeed  by  later  authorities  (g),  that  fewer  than  eleven 
compurgators  will  do  :  but  fir  Edward  Coke  is  pofitive  that 
there  muft  be  this  number  ;  and  his  opinion  not  only 
feems  founded  upon  better  authority,  but  alfo  upon  better  rea- 
fon  :  for,  as  wager  of  law  is  equivalent  to  a  verdidt  in  the 
defendant's  favour,  it  ought  to  be  eftabiiflied  by  the  fame  or 
equal  teftimony,  namely,  by  the  oath  of  twelve  men.  And  fo 
indeed  Glanvil  exprefles  it{h),  ^' jura  bit  duodecima  manu  ;" 
and  in  9  Hen.  III.  (i),  w^hen  a  defendant  in  an  a£lion  of  debt 
waged  his  law,  it  was  adjudged  by  the  court  "  quod  defendant 
*^  fe  duodecima  manu  "  Thus  too,  in. an  author  of  the  age' 
of  Edward  the  firfl  (k),  we  read,  "  adjudicabitiir  reus  ad 
*'  legem  Juam  duodecima  manu."  And  the  antient  treatife,  en- 
titled, dyverjite  des  courts^  exprefsly  confirms  fir  Edward 
Coke's  opinion  (1). 

(d)  cap.  3.  Wilk.  LI.  Aiigl.  San.  (k)  Bengham  magna,  c-  5: 

(e)  Salk.  CHx.  (1)  II  covient   aven  otte  luy  xi  maynz 

(f)  Co.  Litt.  195  dc  junr  oue  luy,  fc.  que  ilz  entente  en 
(^)  X  Ventr.  171,  lour  con/cicns  que  il  difoyt  voter.  (foL 
(h)l.  i.c.p.  306.  f  </;'/.  1534.) 


'i)  litzh.  Ahr.  t.  ley  78. 
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It  mud  be  however  obferved,  that  fo  long  as  the  cuftom 
continued  of  producing  the  fe5lay  the  fuity  or  witnefTes  to 
give  probability  to  the  plaintiff's  demand,  (of  which  we  fpcke 
in  a  former  chapter)  the  defendant  was  not  put  to  wage  his 
law,  unlefs  X.\\t  feEJa  was  firft  produced,  and  their  tercimony 
was  found  confident,  Ta  this  purpofe  fpcaks  7nagna  carta, 
t.  28.  "  Nullus  halUvus  de  caetero  ponat  aliqium  ad  legem 
*'  manifejlam"  (that  is,  wager  of  battel)  *'  nee  ad  jtiramen- 
*'  turn"  (that  is,  wager  of  law)  *'  JimpUci  loquela  fua" 
(that  is,  merely  by  his  count  or  declaration)  ^^  fine  tejiibns 
*'  fidelibus  ad  hoc  induais."  Which  Flc-ta  thus  explains  (m): 
*^  Jt  petens  feElam  produxerit,  et  Concordes  inveniantiir,  tunc 
*'  reus  poterit  vadiare  legem  fuam  contra  pctentem  et  contra 
*'^  feElam  fuam  prolatam  ;  fed  fi  feEla  variabilis  inveniatur, 
*'  extiinc  nan  tencbitpir  legem  vadiare  contra  fcSlam  illamJ'^ 
It  is  true  indeed,  that  Fleta  expref&ly  limits  the  number  of 
compurgators  to  be  only  double  to  that  of  the  fe^a  produced  ;  ,^ 
*'  Tit  fi  duos  vel  tres  tefes  prcdiixerit  ad  prohandum,  cportet  ' 
"  quod  defenfo  fiat  per  quatuor  vel  per  fex  ;  ita  quod  pro  quo- 
*'  libct  trjie  duos  prodncat  juratores,  iifque  ad  duodecim  :"  fo 
that  according  to  this  doiSlrine  the  eleven  compurgators  were 
only  to  be  produced^  but  not  all  of  them  f-iuorn^  unlefs  the 
fe5}a  confided  oi fix.  But  though  this  might  poffibly  be  the 
rule  till  the  production  of  the  Jecla  was  generally  difufcd, 
fince  that  time  the  duodecitna  manus  feems  to  have  been  ge- 
nerally required  (n). 

I;^  the  old  Swediflb  or  Gothic  conrt^tution,  wager  of  law 
■was  not  only  permitted,  as  it  flill  is  in  criininal  cafes,  un- 
lefs the  fa£l  bs  extremely  clear  againft  the  prifoner  (0) ; 
but  was  alfo  abfolutely  required,  in  many  civ// cafes  :  which 
an  author  of  their  own  (p)  very  juftly  charges  as  bein^  the 
fourcc  of  frequent  perjury.  This,  he  tells  us,  was  owing 
to  the  popifn  ecclefiaftics,  who  introduced  this  method  of 
purgation  from  their  canon  law,  and,  having  fown  a  plen- 
tiful crop   of    oaths   in    all    judicial    proceedings,,  reaped 

(m)  /.  %.  c.  63.  (p)  Stiernhook  de  jure  Suconum.  I.  i, 

(n)  Rio.  Ahr.  t.  Icy gager.  9.  c.  p. 

(o)  Mod.  Un.  Ilifi.  xxxiii.  22. 

afteP' 
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afterwards  an  ample  harvefl:  of  perjuries  :  for  perjuries  were 
puniflied  in  part  by  pecuniary  fines,  payable  to  the  coffers  of 
the  church.  But  with  us  in  F^ngland  wager  of  law  is  never  , 
required ;  and  is  then  only  admitted,  where  an  a£iion  is 
brought  upon  fuch  matters  as  may  befuppofed  to  bs  private- 
ly tranfa6led  between  the  parties,"  and  wherein  the  defendant 
may  be  prefumcd  to  have  made  fatisfaclion  without  bei::g 
able  to  prove  it.  Therefore  it  is  only  in  adlionsof  debt  up- 
on funple  contracl:,  or  for  an  amercement,  in  actions  of  de- 
tinue, and  of  account,  where  the  debt  may  have  been  paid, 
the  goods  reitored,  or  the  account  balanced,  without  sny 
evidence  of  either  ;  it  is  only  in  thefe  adlions,  I  fay,  that 
the  defend  mt  is  admitted  to  wage  his  law  (q):  fo  that  wager 
of  law  lie:th  nor,  when  there  is  any  fpecialty,  as  a  bond  or 
deed,  to  charge  the  defendant;  for  that  would  be  cancelled 
if  fatisfied  ;  but  when  the  debt  groweth  by  word  only.  Nor 
doth  it  lie  in  an  a6lion  of  debt,  for  arrears  of  an  account,  fet- 
tled by  auditors  in  a  former  a6lion  (r).  And  by  fuch  wager 
of  law  (when  admitte(')  the  plaintiff  is  perpetually  barred  ; 
for  the  law,  in  the  fimplicity  of  the  aniient  times,  prefum- 
ed  that  no  one  would  forfwear  himfclf,  for  any  worldly  thing 
(s).  Wager  of  law  however  lieth  in  a  real  adlion,  where  the 
tenant  alledges  he  was  not  legally  fummoned  to  appear,  as 
well  as  in  mere  perfonal  contrails  (r). 

A  MAN  outlawed,  attainted  for  falfe  verdift,  or  for  con- 
fpiracy  or  perjury,  or  oiherwife  become  infamous,  as  by 
pronouncing  the  horrible  word  in  a  trial  by  battel,  fhall  not 
be  permitted  to  wage  his  law.  Neither  fhall  an  infant  under 
the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his 
oath  :  and  therefore,  on  the  other  hand,  the  courfe  of  juf- 
tice  fliall  flow  equally,  and  the  defendant,  where  an  infant 
is  plaintiff,  fhall  not  wage  his  law.  But  a  feme-covert, 
when  joined  with  her  hufl:)and,  may  be  admitted  to  wage  her 
.  Jaw  :  and  an  alien  fliall  do  it  in  his  own  language  (u). 

(q)  Co.  Litt.  19 J.  (t)  Finch.  L.  413. 

(i-j  10  Rep.  103.  (u)  Co.  Litt-  295. 

Cs)  Co.  Litt.  205. 

It 
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It  is  moreover  a  rule,  that  where  a  man  is  compellable  by- 
law to  do  any  thing,  whereby  he  becomes  creditor  to  another, 
the  defendant  in  that  cafe  fliall  not  be  admitted  to  wage  his 
Jaw  :  for  then  it  would  be  in  the  power  of  any  bad  man  to  run 
in  debt  firft,  again il  the  inclinations  of  his  creditors,  and  af- 
terwards to  fwear  it  away.  But  where  the  plaintiff  hath  gi- 
ven voluntary  credit  to  the  defendant,  there  he  may  wage 
his  law;  for,  by  giving  him  fuch  credit,  the  plaintiff  has 
himfelf  borne  teilimony  that  he  is  one  whofe  chara£ler  may 
be  trufted.  Upon  this  principle  it  is,  that  in  an  a6lion  of 
debt  againfl  a  prifoncr  by  a  goaler  for  his  viiluals,  the  de- 
fendant fliall  not  wage  his  law  :  for  the  goaler  cannot  rcfufo 
the  prifoner,  and  ought  not  to  fuffer  hini  to  periHi  for  want 
of  fuflenance :  but  otherwife  it  it>  for  the  board  or  diet  of  a 
man  at  liberty.  In  an  afbion  of  debt  brought  by  an  attorney 
for  his  fees,  the  defendant  cannot  wage  his  lavv,  b^caufe  the 
plainviiF  is  compellable  to  be  his  attorney.  And  fo,  if  a  fer- 
vant  be  retained  according  to  the  ftatute  of  labourers,  5  Eliz, 
c.  4.  which  obliges  all  fingle  perfons  of  a  certain  age,  and 
not  having  other  vifible  means  of  livelyhood,  to  go  cut  to 
fcrvice  ;  in  an  a6lion  of  dtbt  for  the  wages  of  fuch  a  fervant, 
the  mafler  fliall  not  v/age  his  law,  becaufe  the  plaintiff  was 
compellable  to  fcrve.  But  it  had  been  otherwife,  had  the 
biting  been  by  fpecial  ccntra£i,  and  not  according  to  the  fta- 
tute (w). 

Ix  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in- 
jury -with force  is  alkdged  againft  the  defendant,  is  he  per- 
mitted to  wage  his  ]av/  (x)  :  for  it  is  impoffiblc  to  prefume  he 
has  fatisfied  the  plaintiff  his  demand  in  fuch  cafes,  where  da- 
mages are  uncertain  and  left  to  be  affcffed  by  a  jury.  Nor 
will  the  law  trufl  the  defendant  with  an  oath  to  difcharge 
himfelf,  where  the  private  injury  is  coupled  as  it  were  with 
a  public  crime,  that  offeree  and  violence  ;  which  would  be 
equivalent  to  the  purgation  oath  of  the  civil  law,  which  ours 
has  fo  juilly  reje6led. 

(u')  Co.  Liit.  305.  (x)  Ihid.  Raym.  i8(J. 
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Executors  and  aclminlflrators,  when  charged  for  the 
debt  of  the  deceafed,  (hall  not  be  admitted  to  wage  their 
law(y):  for  no  mar.  can  with  a  fafe  fonfcience  wage  Jaw  of 
another  man's  contrail  j  that  is,  fwear  that  he  never  entered 
into  it,  or  at  leafl  that  he  privately  difcharged  it.  The  kinp; 
alfo  has  his  prerogative  ;  for,  as  all  wager  of  law  imports  a  re- 
lledion  on  the  plaintiff  for  diflionefly,  therefore  there  fliall  bs 
no  fuch  wager  on  acTiions  brought  by  him  (z).  And  this 
prerogative  extends  and  is  communicated  to  his  debtor  and 
accomptant ;  for,  on  a  writ  of  quo  mintis.m  the  exchequer  for 
a  debt  on  limple  contract,  the  defendant  is  not  allowed  to 
wage  his  law  (a). 

Thus  the  wager  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproachable  character;  and 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup- 
pofed  to  be  difcharged,  or  fatisfaiSlion  made  in  private, 
without  any  witneffks  to  atteft  it :  and  many  other  prudential 
reftriQions  accompanied  this  indulgence.  But  at  length  it 
was  confidered,  that  (even  under  all  its  reftrictions)  it  threw 
too  great,  a  temptation  in  the  way  of  indigent  or  proflip-atc 
men  :  and  therefore  by  degrees  new  remedies  were  introdu- 
ced, wherein  no  defendant  is  at  liberty  to  wage  his  law. 
So  that  now  no  plaintiff  need  at  all  apprehend  any  danger  from 
thehardinefs  of  his  debtor's  confcience,  unlefs  he  voluntarily 
choofes  to  rely  on  his  adverfary's  veracitVj  by  bringing  an 
obfolete,  inftead  of  a  modern,  action.  Therefore  one  fliall 
hardly  hear  at  prefent  of  an  a£tion  of  debt  brought  upon  a 
fimple  contra£t-,  that  being  fupplied  by  an  action  of  trefpafs 
on  the  cafe  for  the  breach  of  a  promife  or  ajjurnpfit ;  wherein, 
though  the  fpecinc  debt  cannot  be  recovered,  yet  damages 
may,  equivalent  to  the  fpecific  debt.  And,  this  being  an 
a£tion  of  trefpafs,  no  law  can  be  waged  therein.  So,  in- 
ftead of  an  a£tion  of  detinue  to  recover  the  very  thing  de- 
tained, an  adtion  of  trefpafs  on  the  cafe  in  trover  and  conver- 

(y)  Finch.  L.  414.  (a)  Co.  Litt.  x^i. 

(z)Ibid.4i5. 
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fion  is  ufually  brought ;  wherein,  though  the  horfe  or  other 
fpeclfic  chattel  cannot  be  had,  yet  the  defendant  fliall  pay 
damages  for  the  converfion,  equal  to  the  value  of  the  chat- 
tel; and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed.  In 
the  room  of  actions  of  account  a  bill  in  equity  is  ufually  filed: 
wherein,  though  the  defendant  anfwers  upon  hi?  oaih,  yet 
fuch  oath  is  not  conclufive  to  the  plaintiff;  but  he  may 
prove  every  article  by  other  evidence,  in  contradiGion  to 
what  the  defendant  has  fworn.  So  that  wager  of  law  is  quite 
out  of  ufe,  being  avoided  by  the  mode  of  bringing  the  adtion ; 
but  ftill  it  is  not  our  of  force.  And  therefore,  when  a  new 
ftatute  inflitts  a  penalty,  and  gives  an  a<5lion  of  debt  for  re- 
covering it,  it  is  ulual  to  add,  in  which  no  wager  of  law* 
fhall  be  allowed:  otherwife  an  hardy  delinquent  might  efcape 
any  penalty  of  the  law,  by  fvvearing  he  had  never  incurred, 
or  elfe  had  difcharged  it. 

These  fix  fpecies  of  trials,  that  we  have  confidered  in  the 
prefent  chapter,  are  only  had  in  certain  fprcial  and  eccentri- 
cal cafes ;  where  the  trial  by  the  country,  per  pais,  or  by 
jury,  would  not  be  fo  proper  or  effedual.  In  the  next 
chapter  we  fhall  confider  at  large  the  nature  of  that  princi- 
pal criterion  of  truth  in  the  law  of  England. 


Chapter 
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Chapter   the    twenty-third. 


Of  the  trial  by  JURY. 


Hf'^HE  fubje£l  of  our  next  inquiries  will  be  the  nature 
■^  and  method  of  the  trial  by  jury ;  called  alfo  the  trial 
per  paisy  or  hy  the  country.  A  trial  that  hath  been  uftd  time 
out  of  niJDu  in  this  nation,  and  ftems  to  have  been  co-eval 
wi'.h  the  (ird  civil  govrnment  thereof.  Some  authors  ha-ve 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themfflves,  the  firft  inhabitants  of  our  illand  ;  but 
certain  it  is,  thjt  they  were  in  ufe  among  the  earlieft  Saxon 
colonies,  their  infhirution  being  at'cribed  by  bifliop  Nicolfon 
(a)  to  Woden  himfelf,  thc-ir  great  legiflaror  and  captain. 
Hence  it  is,  that  we  may  find  traces  of  juries  in  the  laws  of 
all  thofe  nations  which  aHopted  the  feodal  fyftem,  as  in  Ger- 
many, France,  and  Italy  ;  who  had  ail  of  them  a  tribunal 
compofed  of  twelve  good  men  and  true,  *'  boni  homineSy^ 
ufu.il'y  the  vaflals  or  tenants  of  the  lord,  being  the  equals  or 
peers  of  the  pirties  lit:gant :  and,  as  the  lord's  vaffals  judged 
each  other  in  the  lord's  courts,  fo  the  king's  vafTIils,  or  the 
lords  themfclves,  judged  each  other  in  the  king's  court  (b). 
In  England  we  find  adlual  mention  of  them  fo  early  as  the 
laws  of  king  Ethelred,  and  that  not  as  a  new  invention  (c). 
Stiernhook(d)  afcribe^the  invention   of  the  jury,  which  in 

(a)  Dejure  Saxonum,  p.  n,  (c)  Wilk.  LL.  Angl.  Sax.  J17. 

(ii)  Sp    L.  b.  30.  c.   i8.     Cafituf.         {d)  De  jure  Suiotium.  L  1.  c,  ^. 
Litd.tlt.  A.  D.  8ip.  (.  ». 
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the  Teutonic  language  is  dencrriinated  ncmhdd^  to  Ptcgner, 
kin<T  of  Sweden  and  Denmark,  who  was  cotemporary  with 
our  king  Egbert.  Juft  as  we  arc  apt  to  impute  the  inven- 
tion of  this,  and  fome  other  pieces  of  juridical  polity,  to 
the  fuperior  genius  of  Alfred  the  great  j  to  whom,  on  ac- 
count of  his  having  done  much,  it  is  ufual  to  attribute 
every  thing;  and  as  the  tradition  of  antient  Greece  placed  to 
the  account  of  their  one  Herculns  whatever  atchievement  was 
performed  fuperior  to  the  ordinary  prowefs  of  mankind. 
Whereas  the  truth  feems  to  be,  that  this  tribunal  was  uni- 
verfally  eftabliihed  among  all  the  northern  nations,  and  fo 
interwoven  in  their  very  conftitution,  that  the  earlieft  ac- 
counts of  the  one  give  us  alfo  fome  traces  of  the  other.  Its 
cftablifhment,  however,  and  ufe,  in  this  ifland,  of  what  date 
foever  it  be,  though  f^r  a  time  greatly  impaired  and  fhaken 
by  the  introdudlion  of  the  Norman  trial  by  battel,  was  al- 
ways fo  highly  efieemed  and  valued  by  the  people,  that  no 
conqueft,  no  change  of  government,  could  ever  prevail  to 
abolifli  it.  In  macrna  carta  it  is  more  than  once  infilled  on 
as  the  principal  bulwark  of  our  liberties;  but  efpecially  by 
chap.  29.  that  no  freeman  fliall  be  hurt  in  either  his  perfon 
or  property,  *'  iiifi  per  kgak  judicium  parhivi  fuorum  vel  per 
*'  legem  terras"  A  priviledge  which  is  couched  in  almofi; 
the  fame  words  with  that  of  the  em.peror  Conrad,  two  hun- 
dred years  before  (e)  :  ^^nemo  hencficium  fuum  perdat,  nifi  fe- 
"  cundum  confuetudinem  antecejforinn  nojlroriim  ct  per  judicium 
^^  par iiim  fuorum."  And  it  was  ever  efieemed,  in  all  coun- 
tries, a  priviledge  of  the  highefl  and  moft  beneficial  nature. 

But  I  will  not  mifpend  the  reader's  time  in  fruitlefs  enco- 
miums on  this  method  of  trial ;  but  fliall  proceed  to  the  dilTec- 
tion  and  examination  of  it  in  all  its  parts,  from  whence  indeed 
its  higheft  encomium  will  arife  ;  fince,  the  more  it  isfearched 
into  and  underflood,  the  more  it  is  fure  to  be  valued.  And  this 
is  a  fpecies  of  knowledge  moft  abfolutcly  neceflary  for  every 
gentleman  in  the  kingdom  :  as  well  becaufe  he  may  be  fre- 

(e)  LL.  Lon^ol.  /.  3.  /.  8.  /.  4. 
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quently  called  upon  to  determine  in  this  capacity  the  rights 
of  others,  his  ftrJlow-fubj'^cts  ;  as  becaufe  his  o'v>,'n  prop-tty, 
his  libeity,  and  his  lif>^,  depend  upon  muintaining,  m  its  le- 
gal force,  the  conRitutional  trial  by  j'^jy. 

Trials  by  jury  in  civil  caufes  are  of  two  kinds-,  cxtraor'- 
dinaryt  and  o' dinar)'.  Tiic  extraordinary  I  ihaii  only  buetly 
hint  at,  and  confine  the  main  of  my  obfervations  to  that 
"vvhich  is  more  ufual  and  ordinary. 

The  firft  fpecies  of  extraordinary  trial  by  jury  is  that  of 
the  grand  (ifflfe^  which  was  inflituted  by  king  Henry  the  {c- 
cond  in  parliament,  as  was  mentiontd  in  the  preceding  chap- 
ter, by  way  of  alternative  ofTered  to  the  choice  of  the  tenant 
or  defendant  in  a  writ  of  right,  inftead  of  the  barbarous  and 
unchrillian  culiom  of  duelling.  For  this  parpofe  a  writ  de 
magna  affifa  ekgenda  is  direfled  to  the  flieriff  (f),  to  return 
four  knights,  who  ^re  to  ele(St  and  choofe  twelve  others  to 
be  joined  with  them,  in  the  manner  mentioned  by  Glanvii 
(g)  j  who,  having  probably  advifed  the  meafure  itfelf,  is  more 
than  ufually  copic^us  in  defcribing  it :  and  thefe,  all  together, 
form  the  grand  alTife,  or  great  jury,  which  is  to  try  the  mat- 
ter of  right,  and  mud  confifl  of  fixteen  jurors  (h). 

Anot  her  fpecies  of  extraordinary  juries,  is  the  jury  to  try 
an  attai?:t;  which  is  a  procefs  commenced  againfl:  a  former 
jury,  for  bringing  in  a  falfe  verdict  j  of  which  we  (l^aU  fpeak 
more  largely  in  a  fubfequent  chapter.  At  prefent  I  fliall  on- 
ly obferve,  that  this  jury  is  to  confift  of  twenty-four  of  the 
beft  iTsen  in  the  county,  who  are  called  the  grand  jnry  in  the 
attaint,  to  diftinguifh  them  from  the  firft  or  petit  jury  j  and 
thefe  are  to  hear  and  try  the  goodnefs  of  the  former  verdidl:. 

(f  )  F.  N.  B.  4.  (h)  Finch.  L.  411.     i  Leon.  303. 

(2)    1.  1.    C.    II — 21. 
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With  regard  to  the  ordinary  trial  by  jury  in  civil  cafes,  I 
fhall  purfue  the  fame  method  in  confidering  it,  that  I  fet  out 
with  in  explaining  the  nature'cf  profecuting  aftionsja  genera], 
viz.  by  following  the  order  and  courfe  of  the  proceedings 
themfelves,  as  the  mod  clear  and  perfpicuous  way  of  treat- 
ing if. 

When  therefore  an  iiTue  is  joined,  by  thefe  words,  "  and 
*'  this  the  faid  A  prays  m.iy  be  inquired  of  by  the  country,'* 
or,  "  and  of  this  he  puts  himfelf  upon  the  country,  and  the 
"  faid  B  does  the  like,"  the  court  awards  a  writ  of  venire  fa- 
cias upon  the  roll  or  record,  commanding  the  fneriff  "  that 
"  he  caufe  to  come  kere  on  fuch  a  day,  twelve  free  and  law- 
*'  tul  men,  lihcros  et  Icgales  homines^  of  the  body  of  bis  coun- 
**  ty,  by  whom  the  truch  of  the  matter  may  be  better  known, 
*'  and  who  are  neither  of  kin  to  the  aforef:!id  A,  nor  the 
*'  aforefaid  B,  to  recognize  the  truth  of  the  iflue  between 
*'  the  faid  parties  (i)."  And  fuch  writ  is  accordingly  iffued  to 
the  flieriff.  ' 

Thus  the  caufe  (lands  ready  for  a  tiial  at  the  bar  of  the 
court  itfelf:  for  all  trials  were  there  antiently  had,  in  adlions 
which  were  there  firft  commenced;  which  never  happened 
but  in  matters  of  weight  and  confequence,  all  trilling  fuits 
being  ended  in  the  court-baron,  hundred,  or  county  couits: 
and  all  caufes  of  great  importance  or  difficulty  are  flill  ufually 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts.  But  when  the  ufage  began,  to  bring  anions  of  any 
trifling  value  in  the  courts  of  Weilminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  witnefles, 
and  jurors,  to  come  from  Westmorland  perhaps,  or  Cornwall, 
to  try  an  adion  of  aflault  at  Weftminfter.  Therefore  the  le- 
giflature  took  into  confideration,  that  the  king's  juftices  came 
iifually  twice  in  the  year  into  the  feveral  counties,  ad  capi- 
endas  ajjifas^  to  take  or  try  writs  of  afiife,  of  mort  d'  an^ 
cejlor^  novel  aJ[fcifmf  niifancc,  and  the  like.  The  form 
of  which  writs   we  may  remember  was  Hated  to  be,  that 

(i)  Append.  No.  I!,  fee.  4. 
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they  commanded  the  flierifF  to  fummon  an  aflife  or  jury, 
and  go  to  view  the  land  in  quellion  j  and  then  to  have  the  faid 
jury  ready  at  the  next  coming  of  the  juftices  of  allife  (toge- 
ther with  the  parties)  to  recognize  and  determine  the  diflcirin, 
or  other  injury  complained  of.  As  therefore  thefe  judges 
were  ready  in  the  country  toadminifter  juflice  in  realaclions 
of  aflifc,  the  legiflature  thought  proper  to  refer  other  matters 
in  iflue  to  be  alfp  determined  before  them,  whether  of  a 
mixed  or  perfonal  kind.  And  therefore  it  was  enacted  by 
fbatute  Weftm.  2.  13  Edw.  I.  c.  30.  that  a  claufe  of  nift  prius 
fhould  be  inferted  in  all  the  aforcfaid  writs  of  venire  Jacias  ; 
that  is,  "  that  the  flierifF fhould  caufe  the  jurors  to  come  to 
**  Weftminflcr  (or  wherever  the  king's  courts  fhould  be  held) 
"  on  fuch  a  day  in  eafter  and  michaelmas  terms  ;  niji  prius y 
*'  unlefs  before  that  day,  the  juflices  affigned  to  take  afnfes 
*'  (hall  come  into  his  faid  county."  By  virtue  of  which  the 
fherifF  returned  his  jurors  to  the  court  of  the  juflices  of  affife, 
which  was  fure  to  be  held  in  the  vacation  before  eafter  and 
michaelmas  terms  j  and  there  the  trial  was  had. 

An  inconvenience  attended  this  remedy  :  principally,  be- 
caufe  as  the  fherifF  made  no  return  of  the  jury  to  the  court 
at  Wcltminfter,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  or  exceptions.  For  this  reafon,  by  the  flatute 
42  Edw.  III.  c.  1 1,  the  method  of  trials  by  nifi  prius  was  al- 
tered ;  and  it  was  ena£led  that  no  inquefts  (except  of  afTife  and 
goal-delivery)  fhould  be  taken  by  writ  o{  niji  prius ^  till  after 
the  fherifF  had  returned  the  names  of  the  jurors,  to  the  court 
above.  So  that  now  the  claufe  of  nifi  prius  is  left  out  of  the 
writ  cii  venire  facias  i  which  is  the  flierift's  warrant  to  warn 
the  jury  ;  and  is  inferted  in  another  part  of  the  proceedings, 
as  we  fhall  fee  prefently. 

For  now  thecourfeis,to  make  the  flierifF'sz;^7;/>i? returnable 
on  the  laft  return  of  the  fame  term  wherein  ilTue  is  joined,  viz. 
Hilary  or  trinity  terms;  which,  from  the  making  up  of  the  ilTues 
therein,  are  ufually  called  ijfuable  terms.    And  he  returns  the 
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names  of  tlie  jurors  in  a  panncl  (a  little  pane,  or  oblong  piece 
of  parchment)  aiinexcil  to  the  writ.  This  jury  is  not  fum- 
moned,  and  therefore,  n(  t  arnearing  at  the  day,  muft  una- 
voidably make  default.  For  which  reafon  a  compulfivc  prc- 
cefs  is  no\7  awarded  againft  the  jurors,  called  in  the  comnrion 
pleas  a  writ  of  habeas  corpora  jtfratoriim,  and  in  the  king's 
bench  a  di/IringaSy  commanding  the  flieriff  to  have  their  bo- 
dies, or  to  diftrein  them  by  their  lands  and  goods,  that  they 
may  appear  upon  the  day  appointed.  The  entry  therefore  on 
the  roll  or  record  is  (k),  "  that  the  jury  is  refpited,  through 
*'  defe£t  of  the  jurors,  till  the  firll  day  of  the  next  term, 
*'  then  to  appear  at  Wefkminfter  j,  unlefs  before  that  timc^ 
"  viz.  on  Wednefday  the  fourth  of  March,  the  juftices  of  our 
•'  lord  the  king,  appointed  to  take  aflifes  in  that  county,  (hall 
"  have  come  to  Oxford,  that  is,  to  the  place  affigned  for 
"  holding  the  aflifes.  Therefore  the  fberiffis  commanded  to 
**  have  their  bodies  at  Weftminfler  on  the  faid  firfl:  day  of 
**  next  term,  or  before  the  faid  juftices  of  affife,  if  before 
*'  that  time  they  come  to  0:sford,  viz.  on  the  fourth  of  March 
**  aforefaid."  And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commiffions  on  the  day  mentioned  in  the  writ,  the 
fhcritf  returns  and  fummons  this  jury  to  appear  at  the  aflifes,. 
and  there  the  trial  is  had  before  the  juftices  of  aj/ife  and  niji 
prius  :  among  whom  (as  hath  been  faid)  (1)  are  ufually  two  of 
the  judges  of  the  courts  at  Wefl:minfter,  the  vrhole  kingdom 
being  divided  into  fix  circuits  for  this  purpofe.  And  thus  we 
may  obferve  that  the  trial  of  common  ifl^ues,  at  viji  prius y  waa 
in  its  original  only  a  collateral  incident  to  the  original  buiinefa 
of  the  juftices  of  aflife  ;  though  now,  by  the  various  revolutions 
of  pra£tice,  it  is  become  their  principal  employment :  hardly 
any  thing  remaining  in  ufe  of  the  real  ajfijes^  but  the  name. 

If  the  flierifFbe  not  an  indifl'erent  perfon ;  as  if  Re  be  a 
party  in  tbe  fuit,  or  be  related  by  either  blood  or  aflinity  to 
cither  of  the  parties,  he  is  not  then  trufted  to  return  the  jury  j 
but  the  venire  fiiallbe  directed  to  the  coroners,  who  in  this,  as 

(k)  Append.  No.  II.  fcft.  4.  (1)  See  p*^.  58. 
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in  miiiy  otiier  Inflances,  are  the  fubllitutes  of  the  flieriff,  to 
execute  procefs  when  he  is  deemed  an  improper  perfon.  If 
any  exception  lies  to  the  coroners,  the  venire  {hall  be  dircc!:l- 
cd  to  two  cL-rks  of  the  court,  or  two,  perfons  of  the  county 
named  by  the  court,  and  fworn  (m).  And  thefe  two,  who 
are  called  eliforsy  or  electors,  {liall  indifferently  name  the 
jury,  and  their  return  is  linul. 

Let  us  now  paufe  a  while,  and  obferve  (Avith  fir  Matthew 
H lie)  (n)  in  thefe  firft  preparatory  flages  of  the  tiial,  how 
admirably  this  coniHtution  is  adapted  and  framed  for  the  in- 
velligation  of  truth,  beyond  any  ot'her  method  of  trial  in  the 
world.  For,  firft  the  perfon  returjiiug  the  jurors  is  a  man  of 
fome  fortune  and  confequence  ;  that  fo  he  may  be  not  only  the 
lefs  templed  to  commit  wilful  errors,  but  likewife  berefpon-, 
fible  for  the  faults  of  either  himfelf  or  his  officers  :  and  he  is 
alfo  bound  by  the  obligation  of  an  oath  faithfully  to  execute 
his  duty.  Next,  as  to  the//W  of  their  return  ;  the  pannel  is 
returned  to  the  court  upon  the  original  t;^«zV^,  and  the  jurors 
are  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors, 
and  of  their  fufficiency  or  infufficiency,  charatlcrs,  connec- 
tions, and  relations,  that  fo  they  may  be  challenged  upon  juft 
caufe ;  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  (of  difringas  or  habeas  corpora)  the  caufe  is  not  like 
to  be  retarded  through  defedl  of  jurors.  Thirdly,  as  to  the 
^lace  of  their  appearance:  which  in  caufes  of  weight  and 
confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  affifes,  held  in  the  county  where  the  caufe  of  a6lion 
arifes,  and  the  witneffes  and  Jurors  live  :  a  provifion  moft 
excellently  calculated  for  the  faving  of  expence  to  the  par- 
ties. For,  though  the  preparation  of  the  caufes  in  point  of 
pleading  is  tranfa^led  at  Weftminfter,  whereby  the  order 
and  uniformity  of  proceeding  is  preferved  throughout  the 
kingdom,  and  multiplicity  of  forms  is  prevented;  yet  this 
^  is  no  "'great  charge  or  trouble,  one  attorney  being  able  to 
tranfad  the  bufinefs  of  forty  clients.  But  the  trouble- 
fome  and  moft  expenfive  attendance  is   that  of  jurors  and 

(m)  Fortcfc.  dc  Lau4.  LI.,  c.  ij.  (n)  Hift.  C,  L.  c.  u. 
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witijefles  at  the  trial;  which  therefore  is  brought  home  to- 
them,  in  the  country  where  mod  of  them  inhabit.  Fourthlyy 
the  perfons  before  whom  they  are  to  appear,  and  before  whom 
the  trial  is  to  be  held,  arc  the  judges  of  the  fuperior  court,  if 
i:  be  a  trial  at  b?.r ;  or  the  ju(ig?s  of  afiife,  delegated  from  the 
courts  at  Weflminftt^r  by  the  king,  if  the  trial  be  held  in  the 
country  :  perfons,  whofe  learning  and  dignity  feeure  their 
jurifdi^Slion  from  corltempt,  and  the  novelty  and  very  parade 
of  whofe  appearance  have  no  fmall  influence  upon  the  multi- 
tude. The  very  point  of  their  being  ftrangers  in  the  county 
is  of  infinite  fervice,  in  preventing  thofe  fatlions  and  parties, 
which  would  intrude  in  every  caufe  of  moment,  were  it  tried 
only  before  perfons  refident  .on  the  foot,  as  juftices  of  the 
peace,  and  the  like.  And,  the  better  to  remove  all  fufpicion 
of  partiality,  it  was  wifely  provided  by  the  ftatutes  4  Edw. 
III.  c.  2.  8  Ric.  II.  c.  2.  and  33  Hen.  VIII.  c.  24.  that  no 
judge  of  affife  fhould  hold  pleas  in  any  county  wherein  he 
was  born  or  inhabits.  And,  as  this  conititution  prevents  par- 
ty and  fa£lion  from  intermingling  in  the  trial  of  right,  fo  it 
keeps  both  the  rule  and  the  adminiftrarion  of  the  laws  uniform. 
Thefe  juftices,  though  thus  varied  and  fliifted  at  every  affifes, 
are  all  fworn  to  the  fame  laws,  have  bad  the  fame  education, 
have  purfued  the  fame  ftudies,  converfe  and  confult  together, 
communicate  their  decifions  and  refolutions,  and  prefide  in 
thofe  courts  which  are  mutually  connected  and  their  judg- 
ments blended  together,  as  they  are  interchangeably  courts  of 
appeal  or  advice  to  each  other.  And  hence  their  adminiftra- 
tion  of  juftice,  and  conduft  of  trials,  are  confonant  and  uni- 
form •,  whereby  that  confufion  and  contrariety  are  avoided, 
which  would  naturally  arife  from  a  variety  of  uncommuni- 
cating  judges,  or  from  any  provincial  efliablifliment.  But 
let  us  now  return  to  the  afllfes. 

When  the  g-^neral  day  of  trial  is  fixed,  the  plaintiff  or  his 
attorney  muft  bring  down  the  record  to  the  affifes,  and  enter  it 
with  the  proper  officer,  in  order  to  its  being  called  on  in  courfe. 
If  it  be  not  fo  entered,  it  cannot  be  tried  ;  therefore  it  is  in  the 
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plaintiff's  bread  to  delay  any  trial  by  not  carrying  do"?V-n  the 
record  :  unlcfs  the  defendant,  being  fearful  of  fuch  neglcdl 
in  the  nlaintiff,  and  willing  to  difcharge  himfelf  from  the  ac- 
tion, win  himfelf  undertake  to  bring  on  the  trial,  giving  pro- 
per notice  to  the  plaintiff.  Which  proceeding  is  c.illed  the 
trial  hy  provifo :  by  reafon  of  the  claufe  then  inferted  in  the 
faeritl 's  ^'^«^r^■,  viz.  '* /srovZ/o,  provided,  that  if  two  writs 
*'  come  to  your  hands,  (that  is  one  from  the  plaintiff  and 
**  another  from  the  defendant)  you  flaall  excfcute  only  one  of 
*'  them."  But  this  pi;\£lice  begins  to  be  difufed,  fmce  the 
llatute  14  Geo.  II.  c.  17.  which  enads,  that  if,  after  iffue 
joined,  the  caufe  is  not  carried  down  to  be  tried  according 
to  the  courfe  of  the  court,  the  plaintiff  fliali  be  edecmed  to 
be  nonfuiicd,  and  judgment  fliall  he  given  for  the  defendant 
as  in  cafe  of  a  nonfuit.  In  cafe  the  plaintiff  intends  to  try 
the  caufe,  he  is  bound  to  give  the  defendant, (if  he  lives  within 
forty  miles  of  London)  eight  days  notice  of  trial  ;  and,  if  he 
lives  at  a  greater  diftance,  then  fourteen  days  notice,  in  order 
to  prevent  furprize :  and  if  the  plaintiff  then  changes  his 
mind,  and  does  not  countermand  the  notice  fix  days  before 
the  trial,  he  (hall  be  liable  to  pay  cods  to  the  defendant  for 
not  proceeding  to  trial,  by  the  fame  lad  mentioned  ilatute. 
The  defendant,  however,  or  plaintiff,  may,  upon  good  caufe 
fhewn  to  the  court  above,  as  ujxin  abfence  or  ficknefs  of  a 
material  witnefs,  obtain  leave  upon  motion  to  defer  the  trial 
of  the  caufe  till  the  next  affifes. 

Bu  T  we  will  now  fuppofe  all  previous  deps  to  be  regularly 
fettled,  and  the  caufe  to  be  called  on  in  court.  The  record 
is  then  handed  to  the  judge,  to  perufe  and  obferve  the  plead- 
ings, and  what  iffues  the  parties  are  to  maintain  and  prove, 
while  the  jury  is  called  and  fworn.  To  this  end  the 
flieriff  returns  his  compulfive  procefs,  the  writ  of  habeas 
corpora,  or  dijlringas,  with  the  pannel  of  jurors  annexed, 
to  the  judge's  officer  in  court.  The  jurors  contained  in  the 
pannel  are  either  fpecial  or  common  jurors.  Special  juries 
were  originally  introduced  in  trials  at  bar,  when  the  caufes 
were   of  too   great   nicety  for   the   difcuffion   of  ordinary 
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freeholders  ;  or  where  the  fheriff  was  fufpe£led  of  partiality, 
though  n.c  upon  fuch  apparent  caule,  as'to  w.:rr'tii  t  an  excep- 
tion to  him.  He  is  in  fuch  cafes,  upon  motion  in  ccurt  and 
a  rule  granted  thereupon,  to  attend  the  prorhonot^iiry  or  other 
propeV  officer  with  his  freehold';r's  book  ;  and  the  officer  is 
to  tske  indifferently  forty-eight  of  the  principal  'reeholders 
in  the  prefence  of  the  attornies  on  both  T  ies  j  who  are  each 
of  them  to  (Irike  off  twelve,  and  the  remaining  twenry-four 
are  returned  upon  the  panncl.  By  the  ftatute  3  Geo.  II.  c.  25. 
either  party  is  intitleu  upon  motion  to  have  a  fpecial  jury 
0:ruck  upon  the  trial  of  any  iffuc,  as  well  at  the  affifes  as  at 
bar;  he  paying  the  extraordinary  expence,  unlefs  the  judge 
will  certify  (in  purfuance  of  the  flatute  24  Geo.  II.  c.  18.) 
that  the  caufe  required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  fheriff  according 
to  the  diredftioDs  of  the  flatute  3  Geo.  II.  c.  25.  which  ap- 
points, that  the  fheriff  fhall  not  return  a  feparate  pannei  for 
every  feparate  caufe,  as  formerly,  but  one  and  the  fame 
pannei  for  every  caufe  to  be  tried  at  the  fame  affifes,  containing 
not  lefs  than  forty-eight,  nor  more  than  fcvcnty-two,  jurors : 
and  that  their  names,  being  written  on  tickets,  fliall  be  put 
into  a  box  of  glafs ;  and  when  each  caufe  is  called,  twelve  of 
thefe  perfons,  whofe  names  fhall  be  hrfl  di^awn  out  of  the 
box,  fhall  be  fworn  upon  th^jury,  unlefs  abfent,  challenged, 
or  excuied  ;  and  unlefs  a  previous  view  of  the  lands,  or 
tenements,  or  other  matters  in  quellion,  lliall  have  been 
thought  neceffary  by  the  court :  in  which  cafe  fi\  or  more 
of  the  jurors  returned,  to  be  agreed  on  by  the  parties,  or 
named  oy  a  jucige  or  other  proper  officer  of  tfie  court,*  fhall 
be  appointed  to  take  fuch  view  •,  and  then  fuch  of  ihe  jurv  as 
have  appeared  upon  the  view  (if  any)(o)  fliall  bl;  fworn  on 
the  inqueft  previous  to  any  other  jurors.  Thefe  a£ls  are  avcII 
calculated  to  rpftrain  any  fufpicion  of  partiality  in  the  ffieriff, 
or  any  tampering  v/ith  the  jurors  when  returned. 

(o)  4  Barr.  152. 
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As  the  jurors  appear,  when  called,  they  fliall  be  fworn, 
wnlefs  challenged  by  either  party.  Challenges  are  of  tivo 
forts  i  challenges  to  the  arruy^  and  challenges  to  the  pelU' 

Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panne],  in  which  the  jury  are  arrayed,  or  fet  in  order,  by 
the  flieriff  in  his  return  j  and  they  may  be  made  upon  account 
of  partiality  or  fome  default  in  the  fheriff,  or  his  under-oScer 
who  arrayed  the  pannel.     And,  generally  fpeaking,  the  fame 
rcafons  that  before  the  awarding  the  venire  vftvo.  fuflicieni  to 
have  directed  it  to  the  coroners  or  elifors,  will  be  alfo  fuffici- 
cnt  to  quafh  the  array,  when  made  by  a  perfon  or  officer  of  , 
whofe  partiality  there   is  any  tolerable  ground  of  fufpicion. 
Alfo,  though  there  be  no  perfcn^l  objection  againf^'the  flicrifF, 
yet  if  he  arrays  the  pannel  at  the  nomination,  or  uiider  the  di- 
redlion  of  either  party,  this  is  good  caufe  of  challenge  to  the 
array.     Formerly,  if  a  lord  of  parliament  had  a  caufe  to  be 
tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a 
caufe  of  challenge  to  the  array  :  but  an  unexpected  ufc  having 
"been  made  of  this  dormant  priviledge  by  a  fpiritual  lord  (p), 
(though  his  title  to  fuch  priviledge  was  very  doubtful)  (q),  it 
was  abolifhed   by  ftatute  24   Geo   II.  c.  18.     Alfo,   by  the 
policy  of  the  antient  law,  the  jury  was  to  come  de  vicinetOy 
fiom  the  neighbourhood  of  the  vili  or  place  where  the  caufe  of 
adlion  was  laid  in  the  declaration;  and  therefore  fome  of  the 
jury  were  obliged  to  be  returned  from  the  hundred  in  which 
fuchvilllays    and,    if  none  were  returned,   the  array  might 
be  challenged  for  defedl:  of  hundredors.     TIius  the   Gothic 
jury,   or  nenibday   was  alfo  colleCled  out  cf  every  quarter  of 
the  country,  ^' InnoSy  trinos,  vcl  etiamfencSy  ex  Jingulis  tcr- 
*'  ritorii  quadrantibus  (r}."     For,   living  in  the  neighbour- 
hood,  they   were    properly  the  very    country,    or  paisy   to 
which   both    parties    had   appealed  ;    and  were  fuppofed  to 
Icnow  before-hand  the  characters  of  the  parties  and  witnefles, 
and  therefore  the  better  knew  what  credi:  to  give  to  the  fa£ts 

(p)  K.  r.  Bp.  of  Worceder,  M.  23         (q)  x  Whitelockeof  pari.  m. 
Geo.  II.  B.  R.  ^  {r)Si\c:n\\QQkdcjureGoth.l.i.c.^, 
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alledged  in  eTidence.     But  this  convenience  was  overbalan- 
ced by  another  very  natural  and  almoft   unavoidable  incon- 
venience ;    that  jurors,  coming  out  of  the  immediate  neigh- 
bourhood, would  be  apt  to  intermix  their  prejudices  and  par- 
tialities in  the  trial  of  right.   And  this  our  law  wasfo  fenfihle 
of,  that  it  for  a  long  time  has  been  gradually  relinquifliing 
this  ^radlice ;    the  number  of  neceffary  hundredors  in  the 
whole  pannel,  which  in  the  reign  of  Edward  IIL  were  conilant- 
lyfix  (s),  being  in  the  time  of  Fortefcue  (r)  reduced  to  four. 
Afterwards,  indeed,  the  ftatute  35  Hen.  VIII.  c  6.  reftored 
the  antient  number  ofjix^  but  that  claufe  was  fcon  virtually 
repeiiled  by  ftature  27  Eliz.  c.  6.   which  required  only  two., 
And  fir  Edward  Coke  alfo  (a)  gives  us  fuch  a  variety  of  cir- 
cumftances,  whereby  the  courts  permitted  this  neceflary  num- 
ber to  be  evaded,   that  it  appears  they  were  heartily  tired  of 
it.     At  length,  by  ftatute  4  &  5  Ann.  c.  16.   it  was  entirely 
abolifhed  upon  all  civil  atSlions,   except  upon  penal  ftatutes  ; 
and  upon  thofe  alfo  by  the  24  Geo.  II.  c.  18.  the  jury  being 
row  only  to  come  de  corpore  comitatus^  from  the  body  of  the 
county  at  large,  and  not  de  vlcineto^   or  from  the  particular 
neighbourhood.     The  array  by  the  antient   law  may  alfo  be. 
challenged,  if  an  alien  be  party  to  the  fuit,  and,  upon  a  rule 
obtained  by  his   motion   to  the  court  for  a  jury  de  medietate 
linguae^   fuch  a  one  be  not  returned  by  the  fheriff,   purfuant 
to  the  ftatute  28  Edw.  III.   c.  18.  which  ena£l5,  that  where 
cither  party  is  an  alien  born,  the  jury  fliall  be  one  half  aliens 
and  the  other  denizons,    if  required,    for  the  more  impar- 
tial trial.     A  priviledge   indulged  to  fiirangers   in  no  other 
country  in  the  world  ;  but  which  is   as   antient  wijji   u^  as 
the  time  of  king  Ethelred,    in   whofe  ftatute   de  monticolis 
iValliae   (then  aliens  to  the  crown  of  England)    cap.  3.  it 
is  ordained,  that  '*  duodeni  legates  homines^  quorum  fex  WalH 
*'  et  fex  JngU  erunt^    Anglis  et  Wallis  jus  dicuuto."     But 
where   both    parties    are    aliens,     no    partiality    is    to    be 
prefumed   to    one   more    than    another  ;    and    therefore   by 
the  ftatute  21  Hen.  VI.  c.  4.   the   whole   jury  are  then   di- 
rc£led  to  be  denizens.  And  it  maybe  queftioned,  whether  the 

(s)  Gilb.  Hia.  C.  P.  c.  8.  (u)  i  Inft.  157. 

(t}  de  Laud.  LL.  c.  15. 
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ftatute  3  Geo.  II.  c.  25.  (before  referred  to)  hath  not  in  civil 
caufes  undefignedly  abridged  this  priviledge  of  foreigners,  by 
the  pofitive  dire£lions  therein  given  concerning  the  manner 
of  impanneling  jurors,  and  the  perfons  to  be  rt turned  in  fuch 
pannel.  So  that  the  court  might  probably  hefitate,  efpecially 
in  the  cafe  of  fpecial  juries,  how  far  it  has  now  a  power  to 
dire£l  a  pannel  to  be  returned  de  medietate  linguae^  and  to  al- 
ter the  method  prefcribed  for  fhriking  a  fpecial  Jury,  or  bal- 
loting for  common  jurymen. 

Challenges  to  the  polls,  in  capita^  arg  exceptions  to 
particular  jurors  •,  and  feem  to  anfwer  the  reciifatio  judicis  in 
the  civil  and  canon  laws  :  by  the  conftituticns  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  (w). 
By  the  laws  of  England  alfo,  in  the  times  of  Bradton  (x) 
and  Fieta  (y),  a  judge  might  be  refufed  for  good  caufe  ;  but 
•  now  the  law  is  otherwife,  and  it  is  held  that  judges  or  jufti- 
ces  cannot  be  challenged  (z).  For  the  law  will  not  fuppofe 
a  poiTibility  of  bias  or  favour  in  a  judge,  who  is  already  fworn 
to  adminifher  impartial  juftice,  and  whofe  authority  great!\r 
depends  upon  that  prefumption  and  idea.  And  fhould  the 
fadl  at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the 
law  will  not  prefume  beforehand,  there  is  no  doubt  but  that 
fuch  milbchaviour  would  draw  down  a  heavy  cenfure  from 
thofe,  to  whom  the  judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who arc  judges  of 
fa£l:)  are  reduced  to  four  heads  by  Sir  Edward  Coke  (a) :  prop- 
ter honoris  refpecium  ;  propter  defectum  5  propter  affectum  .- 
and  propter  deliBum. 

I.  Propter  honoris  refpeBum  ;  as  if  a  lord  of  parliament  be 
impannelled  on  a  jury,  he  may  be  challenged  by  either  partv, 
or  he  may  challenge  himfelf. 

(vv)  Cod.  3.  I.  ifi.  Decretal*  I,  z.  t.         (y)  I  6.  c.  37. 

28.  c.  3<J.  (z)  Co.  Litt.  Z94. 

(x)  /.  5.  f.  15.  (a)  1  Inlh  15(5. 
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2.  Propter  defeSliim;  as  if  a  juryman  be  an  alien  born,  this 
is  defeat  cf  birth  ;  if  he  be  a  flave  or  bondman,  this  is  de- 
fed  of  liberty,  and  he  cannot  be  liber  et  legalis  homo.  Un- 
der the  word  homo  alfo,  though  a  name  common  to  both  fex- 
<:s,  the  female  is  however  excluded,  propter  defeElumfexus  : 
except  when  a  widow  feigns  herfelf  with  child,  in  order  to 
exclude  the  next  heir,  and  a  fuppofitious  birth  is  fufpe£led 
to  be  intended  ;  then  upon  the  writ  de  ventre  infpiciendot  a 
jury  of  women  is  to  be  impannelled  to  try  the  queftion,  whe- 
ther with  child,  or  not  (b).  But  the  principal  deficiency  is 
defe6\  of  eftate,  fufficient  to  qualify  him  to  be  a  juror. 
This  depends  upon  a  variety  of  ftatutes.  And,  firft,  by  the 
fl.itute  Weftm.  2.  13  Edw.  I.  c.  38.  none  (hall  pafs  on  juries 
in  aflifes  within  the  county,  but  fuch  as  may  difpend  20  x.  by 
the  year  at  the  leaft  ;  which  is  increafed  to  40  j.  by  the  fta- 
tute  21  Edw.  I.  ft.  I.  and  2  Hen,  V.  ft.  2.  c.  3.  This  was 
doubled  by  the  ftatute  27  Eii?.  c.  6.  which  requires  in  every 
fuch  cafe  the  jurors  to  have  eftate  of  freehold  to  the  yearly 
value  of  4  /.  at  the  leaft.  But,  the  value  cf  money  at  that 
time  decr«iafing  very  confiderably,  this  qualification  was 
raiftd  by  the  ftatute  16  &  17  Car.  IT.  c.  3.  to  20/.  per  annum, 
which  being  only  a  temporary  aft,  for  three  years,  was  fuf- 
fered  to  expire  without  renewal,  to  the  great  debafement  of 
juries.  However,  by  the  ftatute  4  6c  5  W.  &  M.  c.  24.  it 
was  again  raifed  to  10 1,  per  annum  in  England,  and  61.  in 
"Wales,  of  freehold  lands  or  copyhold;  which  is  the  firft 
time  that  copyholders  (as  fuch)  were  admitted  to  ferve  upon 
juries  in  any  of  the  king's  courts,  though  they  had  before 
been  admitted  to  ferve  in  ferae  of  theflieriff's  courts,  by  fta- 
tutes I  Ric.  III.  c.  4.  and  9  Hen,  VIII.  c.  13.  And,  laftly, 
by  ftatute  3  Geo.  II.  c.  25.  any  leafeholder  for  the  term  of  five 
hundred  years  abfolute,  01  for  any  term  determinable  upon  life 
or  lives,  of  the  clear  yearly  value  of  20/.  per  annum  over  and 
above  the  rent  referved,  is  qualified  to  ferve  upon  juries.  "When 
the  jury  is  de  medietate  linguae,  that  is,  one  moiety  of  the  Eng- 
Ijfli  tongue  or  nation,  and  the  other  of  any  foreign  one,  no  want 

(b)  Cro.  Eliz.  s66. 

of 
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of  lands  fhall  be  caufe  of  challenge  to  the  alien-,  for,  as  be  is 
incapable  tohold  any,  this  would  totally  defeat  the  prlviltdge. 

3.  Jurors  may  be  challenged  propter  affeUu-n-i,  for  fufpi- 
cion  of  bias  or  partiality.     This  may  be  either  a  principal 
challenge,  or  to  the  favour.     A  principal  ch:i\\cnge  is  fuch, 
\vhere  the  caufe  afligned  carries  with  n  prima  facie,  evidciic 
murks  of  fufpicion,   either  of  malice  or  favour :    as,  that  a 
juror  is  of  kin  to  either  party  within  the  ninth  degree  (c)i 
that  he  has  been  arbitrator  on  cither  fide ;  that  he  has  an  iu- 
tereft  in  the  caufe  j  that  there  is    an  adtion  depending  be- 
tween him  and  the  party  j  that  he  has  taken   money  for  his 
verdidi  ;  that  he  has  formerly  been  a  juror  in  the  fame  caufe; 
that  he  is  the  party's   mafter,   fervant,    counfellor,    fteward 
or  attorney,  or  of  the  fame  fociety  or  corporation  with  "him  : 
sil  thefe  are  principal  caufes  of  challenge;  which,   if  tiue, 
cannot  hz  over-ruled,  for  jurors  muft  be  omni  exceptione  ma- 
jores.     Challenges  to  the  favour ^   are  where  the  party  hath 
no  principal  challenge  ;  but  objects  only  fome  prob?b!e  cir- 
cumflanqes  of  fufpicion,  as  acquaintance,  and  the  like  (d) ; 
the  validity  of  v.'hich   muft  be  left  to  ch.e  determinaiion  of 
triers,  whoib  ofRce  it  is  to  decide  whether  the  juror   be  fa- 
vourable or  unfavourable.     1'he  triors,  in  cafe  the  firft  man 
called  be  challenged,  are  two  indifferent  perfons  named  by 
the  court;  and,   if  they  try  one  man  and   find   him  indilTe- 
rtnt,  he  fliall  be  fworn  ;  and  then  he  and  the  two  triors  fliall 
try  the  next ;  and  when  another  is   found  indifferent,    and 
fworn,  the  two  triors  fhall  be  fuperfeded,  and   the  two  {\x,it 
Iworn  on  the  jury  fliail  try  the  reft  (e). 

4.  Challenges  propter  deliBum  are  for  fome  crime  or 
mifdernefnor,  that  afftds  the  juror's  credit,  and  renders  him 
infamous.     As  for  a  convidion  of  treafon,  felony,  perjury, 

(c)  Finch.  L.  401,  "  Lkehat  palam   excipere,    et  Jeniper 

(d)  In  the.  nenihda,  or  jury,  of  the  "  ex  prohabiti  caiifa  ires  rcpudlart; 
aoiient  Goths,  three  challenges  only  "  eV.arn  phircs  ex  cavfa  praeyuatil:  et 
were  allowed  to  the  favour,  but  the  "  inanifejh:'  (Stiernhook  Ai.  f.*) 
principal    challenges    were  indefinite.         (e)  Co.  Litt    158. 

or 
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or  confplracy;  or  if  he  hath  received  judgment  of  the  pillory, 
tumbrel,  or  the  like  ;  or  to  be  branded,  wbipr,  or  ftigma- 
tized  J  or,  if  he  be  outlawed,  or  excommunicated,  or  hath 
been  attainted  of  falfe  verdifV,  praemunire^  or  forgery  5  or, 
Jaftiy,  if  be  hath  proved  lecreant  when  chanrpion  in  the  trial 
by  battel,  and  thereby  hath  loft  his  liberam  legem.  A  juror 
may  himfelf  be  examined  on  oath  of  voir  dire,  veritatem  di- 
cerey  with  regard  to  the  three  termer  of  thefe  caufVs  of  chal- 
lenge, which  are  not  to  his  difhonour ;  but  not  with  regard 
to  this  head  of  challenge,  propter  deliElum,  which  would  be 
to  make  him  either  forfwear  or  accufe  himfelf,  if  guilty. 

Besides  thefe  challenges,  which  are  exceptions  againfl 
the  firnefs  of  jurors,  and  whereby  they  maybe  excluded  ivom. 
ferving,  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the 
jurors  themfclves,  which  are  matter  of  exemption  ;  whereby 
their  "fervice  is  excufed^  and  not  excluded.  As  by  ftatute 
Weft.  2.  13  Edw.  I.  c.  38.  fick  and  decrepit  perfons,  pcrfons 
not  commorant  in  the  county,  and  men  above  feventy  years 
old  ;  and  by  the  ftatute  7  &  8  W.  III.  c.  32.  infants  under 
twenty-one.  This  exemption  is  alfo  extended  by  diveis 
ftatutes,  cuftoms,  and  charters,  to  pbyficians  .md  other  me- 
dical perfons,  counfel,  attorneys,  officers  of  the  courts,  and 
the  like  j  all  of  whom,  if  impannelled,  muft  fhew  their  fpecial 
exemption.  Clergymen  are  alfo  ufually  excufed,  out  of  fa- 
vour and  refpe£l  to  their  fun£lion  :  but  if  they  are  feii'ed  cf 
lands  and  tenements,  they  are  in  ftri£lnefs  liable  to  be  impa- 
nelled in  refpetl  of  their  lay  fees,  unlefs  they  be  in  the  fer- 
vice of  the  king,  or  of  fome  biftiopi  "  in  obfequio  domini  regis, 
*«  vel  aliciijus  epifcopi  (f)." 

If  by  means  of  challenges,  or  other  caufe,  a  fufficient  num- 
ber of  unexceptionable  jurors  doth  not  appear  at  the  trial,  ei- 
ther patty  may  pray  a  tales.  A  tales  is  a  fupply  of/Mc^men, 
as  are  fummoned  upon  the  firft  pannel,  in  order  to  make  up 
the  deficiency.     For  this  purpofe  a  writ  of  decern  tales,  o6t» 

(f)  F.  .Y.  B.  166.    Fe^.  Srev.  X19. 

tales, 
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talcs t  and  the  like,  was  ufed  to  be  iffucd  to  the  fheriH  ac 
common  law,  and  mult  be  (liil  fo  done  at  a  trial  at  bar,  if 
the  jurors  make  d;=faulr.  But  .it  the  afiilcs  or  nifi  prius.^  by 
virtue  of  the  flatute  35  Hen.  VIII.  c.  6.  and  other  fabfequenc 
fbatutes,  the  judge  is  impowered  at  the  prayer  of  ti'her  party 
to  award  a  tales  de  circitmfiantibus  (g),  of  perfons  piefent  iii 
court,  to  be  joined  to  the  otlier  jurors  to  try  the  caufe  ;  who 
are  liable  however  to  the  fame  chaiUnges  as  the  piincipal 
jurors.  This  ii  ufually  done,  till  the  legal  number  of  twelve 
be  completed  ;  in  which  patriarchal  and  apc^ltolic.d  numl  er 
(jr  Edward  Coke  (h)  hath  difcovered  abundance  of  mylle- 

O'  (5)- 

When  a  fufficient  number  of  perfons  impannelled,or/<3/<?j- 
men,  appear,  they  are  then  feparately  fworn,  well  and  rruly 
to  try  the  iffue  between  the  parties,  and  a  true  vcrdi£l  to  give 
according  to  the  evidence  ;  and  hence  they  are  denominated 
the  juTj^jurataj  and  j\ivors,fc.juratores. 

We  may  here  again  obferve,  and  obferving  we  cannot  but 
admire,  how  fcrupuloufly  delicate  and  how  impartially  juft 
the  law  of  England  approves  itfrlf,  in  the  conftitution  and 
frame  of  a  tribunal,  thus  excellently  contrived  for  the  tefl 
and  inveftigation  of  truth  ;   which  appears  moft:  remarkably, 

1.  In  the  avoiding  of  frauds  and  fecret  management,  by 
electing  the  twelve  jurors  out  of  the  whole  pannel  by  lot. 

2.  In  its  caution  againft  all  partiality  and  bias,  by  quafhing 
the  whole  pannel  or  array,  if  the  officer  returning  is  fufpedled 
to  be  other  than  indifferent  ;  and  repelling  particular  jurors, 
if  probable  caufe  be  fhewn  of  malice  or  favour  to  either  par- 

(g)  Append.  No.  II,  fe€t.  4.  tution  of  juries  in  general  to  be  of 
(h)  I  In  ft.  I5J.  much  higherantiquity  in  England)  tells 
(i)  Paul'anias  relates,  that  at  ihetri-  us  that  among  the  inhabitants  of  Mor- 
al of  M.irs,  for  murder,  in  the  court  wav,  from  whom  the  Normans  as 
denominated  areoft.j^Kj  from  that  inci-  well  as  the  Danes  were  defcended,  a 
dent,  he  was  acquitted  by  a  jury  great  veneration  was  paid  to  the  num- 
compofed  of  fwelve  pagan  deities,  bcr  fwelve  :  "  tiihil  faiiBlus,  nihil 
And  Dr.  Hickes,  who  attributes  the  "  antiquius  fu'it  ;  perlnde  ac  fi  in  ip- 
introdudion  of  this  number  to  the  **/o  hoc  iiumero  fecreta  quaedam  eijit 
Normans,  (though  he  allows  the  infti-  *'  reli^if,"     {DiJ/'er!  epijiolar.  4.) 
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ty.  The  prodl^TJous  multitude  of  exceptions  or  challenges 
allowed  (o  jurors,  who  are  the  judges  of  h^^  araounts  near- 
ly to  the  fame  thing  as  was  pradiifed  in  the  Roma:i  republic, 
before  ihe  loft  her  liberty  :  that  the  (clcCt  judges  iliould  be 
appointed  by  the  praetor,  with  the  mutal  confent  of  the  par- 
ties. Or,  as  Tully  (j)  exprefles  it  :  **  neminem-  voluenmt 
**  major'cs  noftrU  non  modo  cie  cxijllmatione  ciijufquam^fedne 
**  pecwiiar'ui  quidcin  de  re  mivwuiy  ejfe  judiccm  ;  Tiiji  qui  inter 
*'  adverfanos  convenijjct." 

Indeed  \.\\q{c  fde^i  judices  bore  in  many  rcfpedts  a  re- 
markable refemblance  td  our  juries  :  for  they  were  firft  re- 
turned by  the  praetor  ;  de  decuria  fcnatoria  confcribuntur  : 
then  their  names  were  drawn  by  lot,  till  a  certain  number 
was  completed  ;  in  iirnam  fortiis  mittuntur^  ut  de  pluribus 
iiecejjartus  numerus  ccmpci  pojfet :  then  the  parties  were  allow- 
ed their  challenges ;  pojl  urnam pennittitur  accufatoriyac  recy 
lit  ex  illo  numero  rejiciant  quos  piitaverintfibi  aut  inimicos  cut 
ex  aliqua  re  incommodos  fore  :  next  they  Itruck  what  we  call 
n  tales  ;  reje^lione  celehratay  in  eormn  locum  qui  rejeHi  fue- 
runt  fuhforiiebatur  praetor  alios.,  quibus  iUe  judicum  legit imus 
numerus  compleretur  :  laftly,  the  judges,  like  our  jury,  were 
fworn  ;  his  perfevtis^  jurabant  in  leges Judices,  ut  objlri&i  reli" 
gionejudicarent  (k). 

The  jury  are  now  ready  to  hear  the  merits  ;  and,  to  fix 
their  attention  the  clofer  to  the  facts  which  they  are  imlw 
nelled  and  fworn  to  try,  the  pleadings  are  opened  to  them 
by  council  on  that  fide  which  holds  the  affirmative  of  the 
queilion  in  ifluc.  For  the  iifTue  is  faid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat- 
ter in  queftion  :  in  which  our  law  agrees  with  the  civil  (1)  j 
*'  ei  incu;nbit  probation  qui  dicit,  non  qui  negat  :  cum  per  re- 
**  rur.i  naturam  faUum-negantis  probatio  nulla  fit."     The 

(j)  Pro  Chient'w.  43.  Greeks,  the  judiccs  fclcB'i  of  tKe  Ro* 

(k)  Afcon.  r«   Cn.i'err.    i.    6.   A  mans,    and  the  juries  of  the  Englifh, 

learned  writer  of  our  own,  Dr.  Pettin-  ihut  he  is  tempted  to  conclude  that  the 

gil,  hath  ihevvn  in  aji  elaborate  work  Ltter  are  derived  from  the  lormer. 

(puhlilhed  A.   D.  176*.)  i'o  many  re-  ■  (I)  Ff.  zi.  3.  j.  Cvd.  4.  19.  13. 

lemblances  between  the  S:/.:i;ixt  of  the 

opening 
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opening  counfel  briefly  informs  them  what  hrs  been  tranfaQ- 
cd  in  the  court  above ;  the  parties,  the  nature  of  the  atflion, 
the  declaration,  the  plea,  replication,  and  other  proceeding?, 
and  laftiy,  upon  what  point  the  iilue  is  joined,  which  is  th<:re 
fent  down  to  be  determined.  Inftead  of  which  formerly  (m) 
the  whole  record  and  procefs  of  the  plcadinj^s  was  read  to 
them  in  Engliili  by  the  court,  and  the  matter  in  ifTue  clearly 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counfel  alfo  on  the  fame  fide  ;  and  when  their  evi- 
dence is  gone  through,  the  advocate  on  the  other  fide  opens 
the  adverfe  cafe,  and  fupports  it  by  evidence  ;  and  then  the 
party  which  began  is  heard  by  way  of  reply. 

The  nature  of  my  prefent  defign  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  diftinQionsof  what!?, 
or  is  not,  legal  evidence  to  a  jury  (n).  I  fiiall  only  therefore 
fcle£t  a  few  of  the  general  heads  and  leading  maxims,  relative 
to  this  point,  together  with  fome  obfervations  on  the  manner 
of  giving  evidence. 

And,  firft,  evidence  fignifies  that  which  demonflratea, 
makes  clear,  or  afcertains  the  truth  of  the  very  fa<St  or  poinc 
in  iflue,  either  on  the  one  fide  or  on  the  other ;  and  no  evi-- 
dence  ought  to  be  admitted  to  any  other  point.  Therefore 
upon  an  a(SHon  of  debt,  when  the  defendant  denies  his  bond 
by  the  plea  of  non  ejl  faElurriy  and  the  iiTuc  is,  whether  It  be 
the  defendant's  deed  or  no  ;  he  cannot  give  a  releafe  of  this 
bond  in  evidence,  for  that  does  not  deftroy  the  bond,  and 
therefore  does  not  prove  the  ifTue  which  he  has  chofen  to  rely 
upon,  viz.  that  the  bond  has  no  exiftence. 

fm)  Fortefc.  c.  a  5.  and  deftroying  the  chain  of  the  whole ; 

(i))This  is  admirably  well  perform-  and  which  hath  lately  been  engrafted 

ed  in  lord  chief  baron  Gilbert's  excel-  into  that  learned  and  ufeful  work,  the 

lent   treatifc  of  evidence:    a   work,  LilroJu^fioH  ts  ibe  la'M  of  nifi  prius.  ^to. 

which   it  is  importible  to  abftraft  or  1757. 


•abridge,  without  lofing  foiuj:  beauty 


Again; 


0 
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Again  ;  evidence  in  the  trial  by  jury  is  of  two  kinds,  ei- 
ther that  which  is  given  in  proof,  or  that  which  the  jury  may 
receive  by  their-  own  private  knowledge.     The  former,  or 
proofs^  (to  which  in  common  fpeech  the  name  of  evidence  is 
uluaJIy  confined)  are   either  written,   or  parole  that  is,   by 
word  of  mouth.     Written  proofs,  or   evidence,  are,   i.  P»e- 
cords,  and,  i.  Antient  deeds  of  thirty  ye;irs  ftanding,  which 
prove  themfelves  j  but,  3.  Modern  deeds,  and  4.  Other  writ- 
imgs,  muft  be  attefted  and  verified  by  parol  evidence  of  wit- 
neiies.     And  the  one  general  rule  that  runs  through  all  the 
dodlrine  of  tiials  is  this,  that  the  bed  evidence  the  nature  of 
the  cafe  will  admit  of  fhall  always  be  required,  if  pofTible  to 
be  had ;  but,  if  not  pcflible,  then  the  befl  evidence  that  can 
be  had  fliall  be  allowed.     For  if  it  be  found  that  there  is  any 
better  evidence  exifting  than  is  produced,  the  very  not  pro- 
ducing it  is  a  prefumption  that  it  would  have  detected  fome 
falfchood  that  at  prefent  is  concealed.     Thus,   in  order  to 
prove  a  leafe  for  years,  nothing  elfe  fliall  be  admitted  but  the 
very  deed  of  leafe  itfelf,  if  in  being  ;  but  if  that  be  pofitively 
proved  to  be  burnt  or  deftroyed  (not  relying  on  any  loofe  ne- 
gative, as  that  it  cannot  be  found,  or  the  like)  then  an  at- 
tefted  copy  may  he  produced  ;  or  /'ijro/ evidence  be  given  of 
its   contents.     So,   no  evidence  of  a  difcourfe  with  another 
will  be  admitted,  but  the   man   himfelf  mufh  be  produced  ; 
yet  in  fome  cafes  (as  in  proof  of  any  general  cufiioms,  or  mat- 
ters of  common  tradition  or  repute)  the  courts  admit  of  hear- 
fay  evidence,  or  an  account  of  what  perfons  deceafed  have 
declared  in  their  life-time  :  but  fuch  evidence  will  aot  be  re- 
ceived of  any  particular  facls.     So  too,  books  of  account,  or 
fliop-books,  are  not  allowed  of  themfelvee  to  be  given  in  evi- 
dence, for  the  owner  ;  but  a  fervant  who  made  the  entry  may 
have  lecourfe  to  them  to  refrefh  his  memory  ;  and,   if  fuch 
fervant  (who  was  accudomed  to  make  thofe  entries)  be  dead, 
and  his  hand  be  proved,  the  book  may  be  read  in  evidence  (o) : 
for,  as  tradefmen  are  often  under  a  neceffity  of  giving  credit 
without  any  note  or  writing,  this  is  therefore,  when  accompa- 

(o)  Law  of  rt'ff  ^r'lui,  %6<i. 
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nied  with  fucli  other  collateral  proofs  of  fairnefs  and  regulari- 
ty (p),  the  beft  evidence  that  can  then  be  produced.'  How- 
ever, this  dangerous  fpecies  of  evidence  is  not  carried  fo  far 
in  England  as  abroad  (q)  ;  where  a  man's  own  books  of  ac- 
counts, by  a  diftortion  of  the  civil  law  (which  feems  to  have 
meant  the  fame  thing  as  is  praftifed  with  us)  (r),  with  the 
fuppletory  oath  of  the  merchant,  amount  at  all  times  to  full 
proof.  But  as  this  kind  of  evidence,  even  thus  regulated, 
would  be  much  too  hard  upon  the  buyer  at  any  long  diftance 
of  time,  the  (batute  7  Jac.  I.  c.  12.  (the  penners  of  which 
feem  to  have  imagined  that  the  books  of  themfelves  were 
evidence  at  common  law)  confines  this  fpecies  of  proof  to 
fuch  tranfaftions  as  have  happeneil  within  one  year  before 
the  a6lion  brought ;  uulefs  between  merchant  and  merchant 
in  the  ufual  intercourfe  of  trade.  For  accounts  of  fo  recent  a 
date,  if  erroneous,  may  more  eafdy  be  unravelled  and  ad- 
jufted. 

With  regard  to  />^ri9/ evidence,  or  ivitnejfes  ;  it  muO:  firfl 
be  remembered,  that  there  is  a  procefs  to  bring  them  in  by 
writ  oi  fub poena  ad  teftificandum  :  which  commands  them, 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  trial 
on  pain  of  100/.  to  be  forfeited  to  the  king;  to  which  the 
flatute  5  Eliz.  c.  9.  has  added  a  penalty  of  10/.  to  the  party 
aggrieved,  and  damages  equivalent  to  the  lofs  fuftained  by 
want  of  his  evitlence.  But  no  witnefs,  unlefs  his  reafonabls 
expences  be  tendered  him,  is.bound  to  appear  at  all ;  nor,  if 
he  appears,  is  he  bound  to  give  evidence  till  fuch  charges 
are  adlually  paid  him  :  except  he  refides  within  the  bills  of 
mortality,  and  is  fummoned  to  give  evidence  within  the 
fame,,  This  compulfovy  procefs,  to  bring  in  unwilling  wit- 
nefles,  and  the  additional  terrors  of  an  attachment  in  cafe  of 
difobedience,  are  of  excellent  ufe  in  the  thorough  inveftiga- 
tion  of  truth  :  and,  upon  the  fame  principle,  in  the  Athe- 

(p)Salk.  18;.  Jufficiuiit-  {Cod.  ^.   rg-  $.)  Namexem- 

{<\)  Oi\\.ohfirvat.^.  10.11.  t^"    perniciofum    eji,    tit    e'l  fcripturae 

(r)  Injhumcnta  domcjiica,  Jc%  aino-  crcdMur,   qti:i   umifquiffje  fihi    adnota- 

tatto,  ft    non    al'iis    quoque   ddhiinicalh  Hone  propria  dehllonm  conJHtuit.  {Ti/id, 

mdjuvenlur,    ad  prohatloncm   fola    non  /.  7.) 
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nian  courts,  the  witnelTes  who  were  fummoned  to  attend  the 
trial  had  their  choiqe  of  three  things  -,  either  to  fwear  to  the 
truth  of  the  fact  in  queftion,  to  deny  or  abjure  it,  or  elfe  to 
pay  a  fine  of  a  thoufand  drachmas  (•=). 

All  witnefftrs  that  have  the  ufe  of  their  reafon,  are  to  be 
received  and  examined,   except  fuch  as  are  infamous^  or  fuch 
as  are  interejhd  in  the  event  of  the  caufe."  All  others  are  com- 
petent vvitntfl'es ;  though  the  jury,  from  other  circumftances, 
•will  judge  of  their  credibility.     Infamous  pcrfons  are  fuch  as 
may  be  challenged  as  jurors,  propter  delidlum  .•  and  therefore 
never  fliall  be  admitted  to  give  evidence  to  inform  that  jury, 
with  whom  they  weie  too  fcandalous  to  aflbciate.    Interelted 
witnefl'cs  may  be  examined  upon  a  voir  dAre^   if  fufpe<[ted  to 
be  fecretly  concerned  in  the  event ;  or  their  intereft  may  be 
proved  in  court.     Which  laft  is  the  only  method  of  fupport- 
ing  an  objedlion  to  the  former  ^lafs  -,  for  no  man  is  to  be  ex- 
amined to  prove  his  own  infamy.   And  no  counfel,  attorney, 
or  other  perfon,  intrufled  with  the  fecrets  of  the  caufe  by  the 
party   himfelf,   (hall   be  compelled,  or   perhaps  allowed,  to 
give  evidence  of  fuch  converfation  or  matters  of  privacy,  as 
came  to  his  knowledge  by  virtue  of  fuch  truft  and  confidence 
(t) :  but  he  may  be  examined  as  to  mere  matters  of  fa6t,  as 
the  execution  of  a  deed  or  the- like,  which  might  have  come 
to  his  knowledge  without  being  intrufted  in  tbecaufe> 

One  witnefs  (if  credible)  xsfiifficient  evidence  to  a  jury  of 
any  fingle  fact;  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  confiders  that 
there  are  many  ttanfadlions  to  which  only  one  perfon  is  pri- 
vy, and  therefore  does  not  ahvays  demand  the  teflimony  of 
two,  as  the  civil  law  univerfally  requires.  "  Unius  refponfi$ 
*'  tejlis  omnino  non  audiatur  (v)."  To  extricate  itfelf  out  of 
which  abfurdity,  the  modern  praftice  of  the  civil  law  courts 
has  plunged  itfelf  into  another.  For  as  they  do  not  allow 
a  lefs  number  than  two  witnefles  to  be  plena  probatio,  they 

(s)  Pott,  Antiq.  b.  i.e.  ii.  (v)  Cod.  4.  io.  j>. 

(t)  Law  of  nifi  prius.  167. 

call 


Ch.  23.  Wrongs.  371 

call  the  teftimony  of  one,  though  ever  fo  clear  and  pofuive, 
femiplena  probatio  only,  on  which  no  fentencecan  be  found- 
ed. To  make  up  therefore  the  neceflary  complement  of 
witneiTes,  when  they  have  one  only  to  any  fingle  fa£l,  they 
admit  tlie  party  himfelf  (plaintiff  or  defendant)  to  be  examin- 
ed in  his  own  behalf  j  and  adminiller  to  him  what  is  called 
tht  fiippletory  oath  :  and,  if  his  evidence  happens  to  be  in  his 
own  favour,  this  immediately  converts  the  half  proof  into  a 
whole  one.  By  this  ingenious  device,  fatisfying  at  once  the 
forms  of  the  Ptoman  law,  and  acknowledging  the  fuperior  rea- 
Ibnablenefs  of  the  law  of  England  :  which  permits  one  wit- 
ncfs  to  be  fufficient  where  no  more  are  to  be  had;  and,  to 
avoid  all  temptations  of  perjury,  lays  it  down  as  an  invariable 
rule,  that  7iemo  tcjiis  ejje  debet  in  propria  caufa. 

Positive  proof  is  always  required,   where  from  the  na- 
ture of  the  cafe  it  appears  it  might  poffibly  have  been  had. 
But,   next  to  />«/?/ if  I?  pi  oof,    circumjlantia/ tvidsncet   or  the 
do6lrine  of  pre/umptionSy  mull:  take  place:  for  when  the  fadt 
itftlf  cannot  be  demonftratively  evinced,   that  which  comes 
neareft  to  the  proof  of  the  fa6l  is  the  proof  of  fuch  circum- 
ftances  which  either  necejjarilyy  or  ufually,  attend  fuch  fadls ; 
and  thefe  are  called  prefumptions,  which  are  only  to  be  relied 
upon  till   the   contrary  be  adlually  proved.     Stabitur  prne- 
fumptione  donee  probetiir  in  contrariiim  (u).  Violent  prefump- 
tion  is  many  times  equal  to  full  proof  (w) :   for  there  thofe 
circumftances  appear,   which  necejfarily  attend  the  fadt.     As 
if  a  landlord  fues  for  rent  due  at  Michaelmas  17541  and  the 
tenant  cannot  prove  the  payment,   but  produces  an   acquit- 
tance for  rent  due  at  a  fubfequent  time,    in   full  of  all   de- 
mands, this  is  a  violent  prefumption  of  his  having  paid  the 
former  rent,  and  is  equivalent  to  full  proof  j  for  though  the 
adlual  payment  is  not  proved,  yet  the  acquittance  in  full  of 
all  demands  is  proved,  which  could  not  be  without  fuch  pay- 
ment-, and  it  therefore  induces  fo  forcible  a  prefumption,  that 

(u)  Co.  Liu.  373.  (w)  Illd.  tf. 
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no  proof  fhall  be  admitted  to  the  contrary  (x).  Probable  pre- 
fumption,  arifing  fiom  fuch  circumftances  as  iifually  attend 
the  fact,  hath  alfo  its  due  weight :  as  if,  in  a  fuit  for  rent 
due  1754,  the  tenant  proves  the  payment  of  the  rent  due  in 
1755  5  this  will  prevail  to  exon-irate  the  tenant  (y),  unlefs  it 
be  clearly  (hewn  that  the  rent  of  1754  wis  retained  for  fome 
fpecial  reafon,  or  that  there  was  fome  fiaud  or  mifl.ike :  for 
otherwife  it  will  be  prcfumed  to  have  been  paid  before  that 
in  1755,  as  it  is  mofl:-  ufual  to  receive  firfl  the  rents  of  long- 
eft  ftanding.  Light,  or  rafh,  prefumpticns  have  no  weight 
or  validity  at  all. 

The  oath  adminiflred  to  the  witnefs  is  not  only  that  what 
he  depofes  fhall  be  tiue,  but  that  he 'fliall  alfo  depofe  the 
luhole  tvxxxh :  fo  that  he  is  not  to  conceal  any  part  of  what  be 
knows,  whether  interrogated  particularly  to  that  point  or  not. 
And  all  this  evidence  is  to  be  given  in  open  court,  in  the 
prefence  of  the  parties,  their  attorneys,  the  counfel,-  and  all 
by-ftanders  ;  and  before  the  judge  and  jury  ;  each  party 
having  liberty  to  except  to  its  competency,  which  excep- 
tions are  publicly  ftated,  and  by  the  judge  are  openly  and  pu- 
blicly allowed  or  difallowed,  in  the  face  of  the  country  ; 
which  muft  curb  any  fecret  bias  or  partiality,  that  might 
arife  in  his  own  breaft.  And  if,  cither  in  his  directions  or 
decifions,  he  mif-ftates  the  law  by  ignorance,  inadvertence, 
or  defign,  the  counfel,  on  either  fide,  may  require  him  pu- 
blicly to  feal  a  bill  of  exceptions ;  ftating  the  point  wherein  he 
is  fuppofed  to  err:  and  this  he  is  obliged  to  feal  by  ftatutc 
Weftm.  2.  i3Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the 
party  may  have  a  compulfory  writ  againft  him  (7),  com- 
manding him  to  feal  it,  if  the  fa£t  alledged  be  truly  ftated: 
and  if  he  returns,  that  the  fa£l  is  untruly  ftiated,  when  the 
cafe  is  otherwife,  an  aftion  will  lie  againft  him  for  making  a 
falfe  return.  This  bill  of  exceptions  is  in  the  nature  of  an 
appeal ;  examinable,  not  in  the  court  out  of  which  the  re- 
cord ifTues  for  the  trial  at  ?uji  prius,  but  in  the  next  imme- 
diate fuperior  court,  upon  a  writ  of  error,    after  judgment 

(x)  Glib,  evid  i(Jr.  (z)  Reg.  Br.  18*.  z  Inft.  487- 

(y)  Co.Litt.  373. 
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Given  in  the  court  below.  But  a  demurrer  to  evidence  fliall 
be  determined  by  the  court,  out  of  which  the  record  is  fent. 
This  happens,  where  a  record  or  other  matter  is  produced  in 
evidence,  concerning  the  legal  conLquences  of  which  there 
arifes  a  doubt  in  law;  in  which  cafe  the  adverfe  party  may,  if 
he  pleafes,  demur  to  the  whole  evidence;  which  admits  the 
truth  of  every  fa£l  that  has  been  aliedgr-d,  but  denies  the  fufH- 
ciency  of  them  all  in  point  of  law  to  maintain  or  overthrow 
the  ifl'ue  (a):  which  draws  the  queftion  of  law  from  the  cog- 
nizance of  the  jury,  to  be  decided  (as  it  ought)  by  the  court. 
But  neither  thefe  demurrers  to  evidence,  nor  the  bills  of  ex- 
ceptions, are  at  prefent  fo  much  in  ufe  as  formerly;  fincethe 
more  frequent  extenfion  of  the  difcretionary  powers  of  the 
court  in  granting  a  new  trial,  which  is  now  very  commonly 
had  for  the  mifdireclion  of  the  judge  at  mft  prius. 

This  open  examination  of  witnefTcs  viva  voce,  in  the  pre- 
fence  of  all  mankind,  is  much  more  conducive  to  the  clear- 
ing up  of  truth  (b),  thaii  the  private  and  fecret  examination 
taken  down  in  writing  before  an  ofiicer,  or  his  clerk,  in  the 
eccleliaftical  courts,  and  all  others  that  have  borrowed  their 
pr.i£lice  from  the  civil  law:  where  a  witnefs  may  frequent- 
ly depofe  that  in  private',  which  he  will  be  afliamed  to  teflify 
in  a  public  and  folemn  tribunal.  There  an  artful  or  care- 
lefs  fcribe  may  make  a  witnefs  fpeak  what  he  never  meant, 
by  drefling  up  his  depofitions  in  his  own  forms  and  language; 
but  he  is  here  at  liberty  to  correal  and  explain. his  meaning, 
if  mifunderftood,  \Yhich  he  can  never  do  after  a  written  de- 
pofition  is  once  taken.  Befides,  the  occafional  queftions  of 
the  judge,  the  jury,  and  the  counfel,  propounded  to  the  wit- 
nefles  on  a  fudden,  will  fife  out  the  truth  much  better  than  a 
formal  fet  of  interrogatories  previouflypenned  and  fettled :  and 
the  confronting  of  adverfe  witnefles  is  another  opportunity 
of  obtaining  a  clear  difcovery,  which  can  never  be  had  upon 
any  other  method  of  trial.  Nor  is  the  prefence  of  the  judge, 
during  the  examination,  a  matter  of  fmall  importance;  for, 

(a)  Co.  Lltt.  71.  5  Rep.  104.  (b)  Hale's  Hift.  C.  L,  zS4,  S,  6. 
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befides  the  refpeft  and  awe  with  which  his  prefence  will  na- 
turally infpire  the  witnefs,  he  is  able  by  ufc  and  experience 
to  keep  the  evidence  from  wandering  from  the  point  in  iiTue. 
In  fhort,  by  this  method  of  examination,  and  this  only,  the 
perfons  who  are  to  decide  upon  the  evidence  have  an  oppor- 
tunity of  obferving  the  quality,  age,  education,  underftand-  ■ 
ing,  behaviour,  and  inclinations  cf  the  witnefs  ;  in  which 
points  all  perfons  muft  appear  alike,  when  their  depofitions 
are  reduced  to  writing,  and  read  to  the  judge,  in  the  abfence 
of  thofe  who  made  them  ;  and  yet  as  much  may  be  fre- 
quently colle£led  from  the  manner  in  which  the  evidence  is 
delivered,  as  from  the  matter  of  it.  Thefe  are  a  few  of  the 
advantages  attending  this,  the  Engtifh,  way  of  given  tefli- 
money,  ore  tcnus.  Which  was  alfo  indeed  familiar  among 
the  antient  Romans,  as  may  be  colle£led4'rom  Quinftilian 
(c) ;  who  lays  down  very  good  inflru£lions  for  examining  and 
crofs-examining  witnelles  viva. voce.  And  this,  or  fomewhat 
like  it,  was  continued  as  low  as  the  time  of  Hadrian  (d)  j  but 
the  civil  law,  as  it  is  now  modelled,  rejedls  all  public  exa*- 
mination  of  witnefles. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own 
confciences,  by  their  private  knowledge  of  fa£ls,  it  was  an 
antient  dodlrine,  that  this  had  as  much  right  to  fway  their 
judgment  as  the  written  or  parol  evidence  which  is  delivered 
in  court.  And  therefore  it  hath  been  often  held  (c-),  that 
though  no  proofs  be  produced  on  either  fide,  yet  the  jury 
might  bring  in  a  verdid:.  For  the  oath  of  the  jurors,  to  find 
according  to  their  evidence,  was  conftrued  (f)  to  be,  to  do 
it  according  to  the  bed  of  their  own  knowledge.  Which  con- 
llru6tion  was  probab'y  made  out  of  tendernefs  to  juries  ;  that 
they  might  efcape  the  heavy  penalties  of  an  attaint,  in  cafe 
they  could  fhew,  by  any  additional  proof,  that  their  verdi£l 

(c)  Jr.  flit,  or  at.  h  J.  c.  7.  "  eiitidcrtique  mcd'ttatum  fcrmonem  attw 

(d)  Sec  his  epiftle  to  Varr.s,  tlie  le-  "  Ur'int,  an  ad  ca  quae  viterrogaveras 
j;atc  or  judge  of  Cilicia:  "  tu  nwgh  "  extempore  vcrlfimilia  re/potiderint." 
''fare  poles,  qtwuta  fides  fit   halenda  (Ff.  z%.  5.  3.) 

"■  lefithus :    qui,    et  ctijiis  dignitatis,    ct  (e)   Yearbook,    14  Hen.   VII.  29. 

♦'  rtij'is  acfiimatlonis  fmt  ;   et,  qui  fim-  Hob.  117.  i  Lev.  87. 

*'  t licit (>r  vif^  fiiit  diccre;  u{rmn  unum  (f )  Vaugh.  148,  145. 
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was  agreeable  to  the  truth,  though  not  according  to  the  evi^ 
dence  produced:  with  which  additional  proof  the  law  pre- 
sumed they  were  privately  acquainted,  though  it  did  not  ap- 
pear in  court.  But  this  dodrine  was  gradually  exploded, 
when  attaints  began  to  be  difufed,  TinAnew  ?Wa/i  introduced 
■>.n  their  (lead.  For  it  is  quite  incompatible  with  the  grounds 
upon  which  fuch  new  trials  are  every  day  awarded,  viz.  that 
the  verdict  was  given  ivitbouty  or  contrary  to  evidence. 
And  therefore,  together  with  new  trials,  the  pracStice  feems 
10  have  been  firft  introduced  (g),  which  now  univerfally  ob- 
tains, that  if  a  juror  knows  any  thing  of  the  nv^ttcr  in  iliue, 
he  may  be  fworn  as  a  witnefs,  and  give  his  evidence  publicly 
in  court. 

When  the  evidence  is  gone  through  on  both  fides,  the 
judge,  in  the  prefence  of  the  parties,  the  counfel,  and  all 
■others,  fums  up  the  whole  to  the  jury  ;  omitting  all  fuper- 
fluous  circumftances,  obferving  wherein  the  main  queftion 
and  principal  ifl'ue  lies,  ftating  what  evidence  has  been  given 
to  fupport  it,  with  fuch  remarks  as  he  thinks  neceflary  for 
their  direftion,  and  giving  them  his  opinion  in  matters  of 
law  arifing  upon  that  evidence. 

The  jury,  after  the  proofs  are  fummed  up,  unlefs  the  " 
cafe  be  very  clear,  withdraw  from  the  bar  to  confider  of  their 
verdi£l:  and,  in  order  to  avoid  intemperance  and  caufelefs 
delay,  are  to  be  kept  without  meat,  drink,  fire,  or  candle, 
unlefs  by  permiffion  of  the  judge,  till  they  are  all  unanimouf- 
ly  agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conllitutions  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  bulle  of  the  empire  (h), 
if,  after  the  congrefs  is  opened,  the  eledorS  delay  the  elec- 
tion of  a  king  of  the  Romans  for  thirty  days,  they  fhall  be 
fed  only  with  bread  and  water,  till  the  fame  is  accomplifhed. 
But  if  our  juries  cat  or  drink  at  all,  or  have  any  eatables 
about  them,  without  confent  of  the  court,  and  before  ver- 
dift,  it  is  fineable;  and  if  they  do  fo  at  his  charge  for  whom 

{g)Styl.  233.  iSid.  133.  (h)Ch.  ». 
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they  afterwards  find,  it  will  fet  afide  the  verdi£l.  Alfo  i£ 
they  fpeak  with  either  of  the  parties  or  their  agents,  after 
they  are  gone  from  the  bar  ;  or  if  they  receive  any  frefli  evi- 
dence in  private  ;  or  if  to  prevent  difputes  they  cafl:  lots  for 
whom  they  fliall  find;  any  of  thefe  circumftances  will  entire- 
ly vitiate  the  verditt.  And  it  has  been  held,  that  if  the  ju- 
rors do  not  agree  in  their  verdift  before  the  judges  are  about 
to  leave  the  town,  though  they  are  not  to  be  threatened  or 
imprifoned  (i),  the  judges  are  not  bound  to  wait  for  them, 
but  may  carry  them  round  the  ciicuit  from  town  to  town  in 
a  cart  (k).  This  neceflity  of  a  total  unanimity  feems  to  be 
peculiar  to  our  own  conftitution  (1) ;  or,  at  lead,  in  the 
iiembda  or  jury  of  the  antient  Goths,  there  was  required 
(even  in  criminal  cafes)  only  the  confent  of  the  major  part; 
and  in  cafe  of  an  equality,  the  defendant  was  held  to  be  ac- 
quitted (m). 

When  they  are  all  unanimoufly  agreed,  the  jury  return 
back  to  the  bar ;  ajid,  before  they^deliver  their  verdidl,  the 
plaintiff  is  bound  to  appear  in  court,  by  himfelf,  attorney, 
or  counfel,  in  order  to  anfwer  the  amercement  to  which  by 
the  old  law  he  is  liable,  as  has  been  formerly  mentioned  (ii), 
in  cafe  he  fails  in  hisfuit,  as  a  puniuiment  for  his  falfe  claim. 
To  be  amerced^  or  a  mercie^  is  to  be  at  the  king's  mercy 
with  regard  to  the  fine  to  be  impofed  ;  in  mifericordia  domini 
regis  profdlfo  damorefuo.  The  amercement  is  difufed,  but 
the  form  ftill  continues ;  and  if  the  plsintifF  does  not  appear, 
no  verditl  can  be  given,  but  the  plaintiff  is  faid  to  be  nonfuity 
non  feqiiitur  clatnorcm  fintm.  Therefore  it  is  ufual  for  a 
plaintiff,  when  he  or  his  counfel  perceives  that  he  has  not  gi- 
ven evidence  fufficient  to  maintain  his  iffue,  to  be  voluntarily 
nonfuited,  or  withdraw  himfelf:  whereupon  the  crier  is  order- 
ed to  call  the  plaintiff  \  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonfuited,  the  jurors  are  difcharged,  the 
a£lion  is  at  an  end,  and  the  defendant  fliall  recover  his  cofts. 


(i)  Mirr.  c.  4.  fee.  14.  17,   18,   ip. 

(k)  Uh.  AJj'.fol.  40.  f/.  II.  (m)  Stiernh.  /.  i.  r.  4. 

(I)  5ee  Barringion  on  the  ftatutes.  n)  Pag.  175. 
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■  "he  reafon  of  this  pra£lice  is,  that  a  nonfuit  tsmoie  ellgiule 
)r  the  plaintiff,  than  a  verdi£l  againft  him:  for  after  a  ncn- 
lif,  which  is  only  a  default,  he  may  commence  the  fame 
lit  again  for  the  fame  caufe  of  action  ;  but  after  a  verdicl 
I. id  and  judgment  confcquent  thereupon,  he  is  for  ever 
arred  from  attacking  the  defendant  upon  the   fame   ground 

of  complaint.     But,  in  cafe  the  plaintiff  appears,  the  jury 

by  their  foreman  deliver  in  their  verdidii. 

A  VERDICT,  vere  di^umy  is  either /r/z^j,  or  public.  A 
privy  verdidl  is  when  the  judge  hath  Icit  or  adjourned  the 
court  ;  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdicl 
privately  to  the  Judge  out  of  court  (u) :  which  privy  verdict 
is  of  no  foice,  unlefs  afterwards  affirmed  by  a  public  verdift 
given  openly  in  court;  wherein  the  jury  may,  if  they  pleafe, 
vary  from  their  privy  verdift.  So  that  the  privy  verdict  is 
indeed  a  mere  nullity  ;  and  yet  it  is  a  dangerous  pra6lice, 
ailowingtime  for  the  parties  totamperwith  the  jury,and  there- 
fore very  feldom  indulged.  But  the  only  effectual  and  legal 
verdict  is  the  public  verdict ;  in  which  they  openly  declare  to 
have  found  the  iffue  for  the  plaintiff,  or  for  the  defendant ;  and 
if  for  the  plaintiff",  they  affefs  the  damages  alfo  fuffained  by 
the  plaintiff,  in  confcquence  of  the  injury  upon  which  the 
adlion  is  brought. 

Sometimes,  if  there  arifes  in  the  cafe  any  difficult  mat- 
ter of  law,  the  jury  for  the  fake  of  better  information, 
and  to  avoid  the  danger  of  having  their  verdict  attainted, 
will  find  zfpecial  verdi6t ;  which  is  grounded  on  the  ftatute 
"Weftm.  2.  13  Edw.  I.  c.  30.  §  2.  And  herein  they  flate 
the  naked  fa£ts,  as  they  find  them  to  be  proved,  and  pray 
the  advice  of  the  court  thereon  ;  concluding  conditionally, 
that  if  upon  the  whole  matter  the  court  lliall  be  of 
opinion  that  the  plaintiff  had  caufe  of  a£tion,  they  then 
find  for  the  plaintiff;  if  otherwife,  then  for  the  defendant. 

(o)  If  the  judge  hath  adjourned  the  court  to  Ms  own  lodgings,  and  there  re- 
eeives  the  verdi^,  it  is  sl  public  and  not  a  privy  verdift. 

This 
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This  is  entered  at  length  on  the  record,  and  afterwards  argu- 
ed and  determined  in  the  court  at  Weftminlter,  from  whence 
the  iil'ae  came  to  be  tried. 

Another  method  of  finding  a  fpecies  of  fpecial  verdi£l, 
is  \vhen  the  jury  find  a  verditl generally  for  the  plaintiff,  but 
fubjt;(£l  neverthelefs  to  the  opinion  of  the  judge  or  the  court 
above,  on  z  fpecial  cafe  ftated  by  the  counfel  on  both  fides 
with  regard  to  a  matter  of  law:  which  has  this  advantage 
over  a  fpecial  verdi£t,  that  it  is  attended  with  much  lefs  ex- 
pence,  and  obtains  a  much  fpeedier  decifion  ;  the  pofiea  (of 
which  in  the  next  chapter)  being  flayed  in  the  hands  of  the 
oihcer  oi  ni/i  priust  till  the  queltion  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant  as  the 
cafe  may  happen.  But,  as  nothing  appears  upon  the  record 
but  the  g.^neral  verdict,  the  parties  are  precluded  hereby  from 
the  benefit  of  a  writ  of  error,  if  diffatisfied  with  the  judg- 
mtnt  of  the  court  or  judge  upon  the  point  of  law.  Which 
makes  it  a  thing  to  be  wiflied,  that  a  method  could  be  devifed 
of  tither  leffening  the  expence  of  fpecial  verdidls,  or  elfe  of 
entering  the  cafe  at  length  upon  the  pofiea.  But  in  both 
thefi  inftances  the  jury  may,  if  they  think  proper,  take  upon 
themfelves  to  determine,  at  their  own  hazard,  the  complica- 
ted queftion  offa£t  and  law  ;  and,  without  either  fpecial  ver- 
dict or  fpecial  cafe,  may  find  a  verdi6l  abfolutely  either  for 
the  plaintiff  or  defendant  (p). 

When  the  jury  have  delivered  in  their  vercll£l,  and  it 
is  recorded  in  court,  they  are  then  difcharged.  And  fo 
ends  the  trial  by  jury  :  a  trial,  which,  befides  the  other  vaft 
advantages  which  we  have  occafionaily  obferved  in  its 
progrefs,  is  alfo  as  expeditious  and  cheap,  as  it  is  conve- 
nient, equitable,  and  certain ;  for  a  commiffion  out  of 
chancery,  or  the  civil  law  courts,  for  examining  witneffes 
in;one  caufe,  will  frequently  laft  as  long,  and  of  courfe  be 
full  as  expenfive,  as  the  trial  of  a  hundred  iffues  at  niji 
frius  :  and  yet  the  fa^l  cannot  be  determined  by  fuch  com- 

(p)  Litt.  ka.  386. 
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p.iiflioners  at  all ;  no,  not  till  the  depofitlons  arc  publiflied 
and  read  at  the  hearing  of  the  caufe  in  court. 

Upon  thefe  accounts  the  trial  by  jury  fver  has  been,  and 
I  truft  ever  will  be,  looked  upon  as  the  glory  of  the  En^lifh 
Iaw.  And,  if  it  has  fo  great  an  advantage  over  others  in  rc- 
t!ulacing  civil  property,  how  much  muft  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes!  Butthiswe 
muft  refer  to  the  enfuing  book  of  thefe  commentaries  :  only 
obferving  for  the  prefent,  that  it  is  the  moft  tranfcenJent  pri- 
vilcdge  which  any  fubjecl  can  enjoy,  or  wifh  for,  that  he  can- 
not be  affe£led  either  in  his  property,  his  liberty,  or  his  per- 
fon,  but  by  the  unanimous  confent  of  twelve  of  his  neigh- 
bours and  equals.  A  conftitution,  that  I  may  venture  to  af- 
firm has,  under  providence,  fccured  the  juft  liberties  of  this 
nation  for  a  long  fucceffion  of  ages.  And  therefore  a  cele- 
brated French  writer  (q),  who  concludes,  that  becaufe  Rome, 
Sparta,  and  Carthage  have  loft  thtir  liberties,  therefore  thofe 
of  England  in  time  muft  perifli,  fliould  have  recolleded  that 
Rome,  Sparta,  and  Carthage,  at  the  time  when  their  liber- 
ties were  loft,  were  ftrangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  feem,  it  is  no  more  than 
this  admirable  conftitution,  when  traced  to  its  principles, 
will  be  found  in  fober  reafon  to  deferve.  The  impartial 
adminiftration  of  juftice,  which  fecures  both  our  perfons 
and  our  properties,  is  the  great  end  of  civil  fociety.  But  if 
that  be  entirely  entrufted  to  the  magiftracy,  a  felecl  body  of 
men,  and  thofe  generally  feleded  by  the  prince,  or  fuch  as 
enjoy  the  higheft  offices  in  the  ftate,  their  decifions,  in  fpite 
of  their  own  natural  integrity,  will  have  frequently  an  invo- 
luntary bias  towards  thofe  of  their  own  rank  and  dignity  :  it 
is  not  to  be  expelled  from  human  nature,  that  the  few  fhould 
be  always  attentive  to  the  interefts  and  good  oi  the  majiy. 
On  the  other  hand,  if  the  power  of  judicature  were  placed 
at  random  in  the  hands  of  the  multitude,  their  decifions 
would  be  wild  and  capricious,  and  a  new  rule  of  adlion 

(q)  MoDtefq.  Sp.  L,  xi.  6. 
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would  be  every  day  eftablifhed  in  our  courts.  It  is  wifely 
therefore  ordered,  that  the  principles  and  -axioms  of  law, 
which  are  general  propofitions,  flowing  from  abftra£ted  rea- 
fon,  and  not  accommodated  to  times  or  to  men,  fhould  be  de- 
pofited  in  the  breafts  of  the  judges,  to  be  occafionally  applied 
10  fuch  fafts  as  come  properly  afcertained  before  them.  For 
here  partiality  can  have  little  fcope  :  the  law  is  well  known, 
and  is  the  fame  for  all  ranks  and  degrees  ;  it  follows  as  a  re- 
gular conclufion  irom  the  premifes  of  faft  pre- eftablifhed. 
But  in  fettling  and  a-.^jufting  a  queftion  of  fad,  when  intruft- 
ed  to  any  fingle  magillrate,  partiality  and  injuftice  have  an 
ample  field  to  range  in  ;  either  by  boldly  aflerting  that  to  be 
proved  which  is  not  fo,  or  more  artfully  by  fupprefling  fome 
circumftances,  ftretching  and  warping  others,  and  diftinguifh- 
ing  away  the  remainder.  Here  therefore  a  competent  num* 
ber  of  fetinh'e  and  upiight  jurymen,  chofen  by  lot  from 
among  thofe  of  the  middle  rank,  will  be  found  the  bcft  in- 
veftigators  of  truth,  and  the  fureft  guardians  of  public  juftice. 
For  the  raoft  powerful  individual  in  the  (late  will  be  cautious 
of  conimitiing  any  flagrant  invafion  of  another's  light,  when 
he  knows  that  the  h£t  of  his  oppreflfion  inufl  be  examined 
and  decided  by  twelve  indifferent  men,  not  appointed  till  the 
hour  of  trial ;  and  that,  when  once  the  faft  is  afcertained, 
the  law  mud  of  couife  rcdrefs  it.  This  therefore  preferves  in 
the  hands  of  the  people  that  fhare,  which  they  ought  to  have 
in  the  adminiftration  of  public,  juilice,  and  prevents  the  en- 
croachments of  the  more  powerful  and  wealthy  citizens. 
Every  new  tribunal,  ere£lcd  for  the  decifion  of  fadls,  with- 
out the  intervention  of  a  jury,  (whether  compofed  of  juftices 
of  the  peace,  commiflioners  of  the  revenue,  judges  of  a  court 
of  confcience,  or  any  other  ftanding  magiftrates)  is  a  ftep 
towards  eftabliiliing  ariftocracy,  the  moft  oppreflive  of  abfo- 
lute  governments.  The  feodal  fyftem,  which,  for  the  fake 
of  military  fubordination,  puifued  an  ariftocratical  plan 
in  all  its  arrangements  of  property,  had  been  intolerable 
in  times  of  peace,  had  it  not  been  wiftly  counterpoifed 
by  that  priviledge,  fo  univerfally  difFufed  through  every 
part   of  it,   the   trial  by  the   fecdal  peers.     And  in  every 

country 
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country  on  the  continent,  as  the  trial  by  the  peers  has  been 
gradually  difuftd,  fo  the  nobles  have  increafed  in  powrr,  till 
the  ft.ite  has  ben  torn  to  pieces  by  rival  f.i£lions,  and  "oligar- 
chy in  elFf61:  has  been  tllabiifhed,  though  under  the  fliadow 
of  regal  government ;  unlefs  where  the  miferable  commons 
have  taken  (lieker  under  abfoluie  monarchy,  as  the  lighter 
evil  of  the  two.  And,  particulaily,  it  is  a  circumftance  well 
worthy  an  Engliftunan'o  obfervation,  that  in  Sweden,  the 
trial  by  jury,  that  bulwark  of  northern  liberty,  which  conti- 
nued in  its  full  vigour  fo  lately  as  the  middle  of  the  lafl  cen- 
tiu-y  (i),  is  now  fallen  into  diiufe  (s) :  and  that  there,  though 
the  regal  power  is  in  no  country  fo  clofely  limited,  yet  th« 
liberties  of  the  Commons  are  extinguiihed,  and  the  govern- 
ment is  degenerated  into  a  mere  aridocracy  (t).  It  is  there- 
fore, upon  the  whole,  a  duty  which  every  man  owes  to  his 
country,  his  fiiends,  his  pofterity,  and  himfelf,  to  maintain, 
to  the  utmoft  of  his  power,  this  valuable  conftitution  in  all  its 
rights  J  to  reftore  it  to  its  antient  dignity,  if  at  all  impaired 
by  the  different  value  of  property,  or  otherwife  deviated  from 
its  firft  inftitution  j  to  amend  it,  wherever  it  is  defective; 
and,  above  all,  to  guard  with  the  mofl  jealous  circumlpeCtion 
againft  the  introduftion  of  new  and  arbitrary  methods  of 
trial,  which,  under  a  variety  of  plaufible  pretences,  may,  in 
time,  imperceptibly  undermine  this  beft  prefervative  of 
Englifti  liberty. 

Yet,  after  all,  it  muft  be  owned,  that  the  befl;  and  mofl 
effedlual  method  to  preferve  and  extend  the  trial  by  jury 
in  practice,  would  be  by  endeavouring  to  remove  all  the 
defefts,  as  w.ll  as  to  improve  the  advantages,  incident 
to  this  mode  of  inquiry.  If  juftice  is  not  done  to  the 
entire  fatisfaflion  of  the  people,  in  this  method  of  de- 
ciding fadls,  in  fpite  of  all  encomiums  and  panegyrics  on 
trials  at  the  common  law,  they  will  refort  in  fearch  of  that 
juftice  to  another  tribunal;  though  more  dilatory,  though 
more  expenfive,  though  morearbitrary  in  its  frame  and  coniti- 

(r)  X  Whitelockc  of  pari.  ^17.  (t)  liid.ij, 

(s)  Mod.  Un.  liift.  x^wuii.  a». 
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tution.  If  juflice  is  not  done  to  the  crown  by  the  verdid  of 
a,  jury,  the  necefilties  of  the  public  revenue  will  cviU  for  the 
eredion  of  fummary  tribunals.  The  principal  defeds  feem 
to  be, 

I.  The  want  of  a  complete  difcovery  by  the  oath  of  the 
parties.     This  each  of  them  is  now  entitled  to  have,  by  go- 
ing through  the  expence  and   circuity  of  a  court  of  equity, 
and  therefore  it  is  fometimes  had  by  confent,  even  in  the  courrs 
of  law.     How  far  fuch  a  mode  ol  compulfive  exahiination  is 
agieeable  to  the  rights  of  mankind,  aiul  ought  to  be  introdu- 
ced in  any  country,  may  be  matter  of  curious  difcuflion,   buc 
is  foreign  to  our  prefent  inquiries.     It   has  long  been   intro- 
duced and  eitablilbed  in  our  courts  of  equity,  not  to  mention 
the  civil  law  courts;   and  it  feenis  the  height  of  judicial  ab- 
furdity,  that  in  the  fame  cauf;^,  between  the  fame  parties,   in 
the  examination   of  the   fame  fa£ts,    a  difcovery  by  the  oath 
of/the  parties  fliould  be  permitted  on  one  lide  of  Weftminfter- 
ball,  and  denied  on  the  other;  or  that  the  judges  of  one  and 
the  fame  court  {hould  be  bound  bylaw  to  reject  fuch  a  fpecits 
of  evidence,   if  attempted  on  a  trial  at  bar;  but,  when  fit- 
ting the  next  day  as  a  court  of  equity,  fliould  be  obliged  to 
hear  fuch  exam.ination  read,  and  to  found  their  decrees  upon 
it.     In  fliort,  common  reafon  will  tell  us,  that  in  the  fame 
country,  governed  by  the  fame  laws,  fuch  a  mode  of  inquiry 
{hould  be  univerfdly  admitted,  or  elfe  univerfally  rejedted. 

2.  A  SECOND  defetl  is  of  a  nature  fomewhat  fimilar  to 
the  firfl; :  the  want  of  a  compulfive  power  for  the  produc- 
tion of  books  and  papers  belonging  to  the  parties.  In  the 
hands  of  third  perfons  they  can  generally  be  obtained  by 
rule  of  court,  or  by  adding  a  claufe  of  requifition  to  the 
writ  oi  fubpoenuy  which  is  then  called  zfubpoena  duces  tecum. 
But,  in  mercantile  tranfa6lions  efpecially,  the  fight  of  the 
party's  own  books  is  frequently  decifive  ;  fuch,  for  inftance, 
as  the  day-book  of  a  trader,  where  the  tranfa£lion  muft  be 
recently  entered,  as  really  underftood  at  the  time  ;  though 
fubfequent  events  may  tempt  him  to  give  it  a  different 
colour.     And   as   this   evidence   may  be  finally  obtained, 

and 
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...d  produced  en  a  trial  at  law,  by  the  circuitous  courfe  of 
filing  a  bill  in  equity,  the  want  ot  an  orii^nnal  power  lor  llic 
.fame  purpofes  in  the  courts  of  law  is  liable  to  the  fame  ob- 
fc-rvations  as  were  made  on  the  preceding  article. 

3.  Another  want  is  that  of  powers  to  examine  wir- 
nelfes  abroad,  and  to  receive  their  dcpofitions  in  \vricing». 
where  the  witneffcs  refidc,  and  efpeciaily  when  the  caufe  of 
adtion  arifes  in  a  foreign  country.  To  which  may  be  added 
the  power  of  examining  witncfles  that  are  aged,  or  going 
abroad,  upon  interrogatories  de  bene  ejfe  ;  to  be  read  in  evi- 
dence if  the  trial  fhould  be  deferred  till  after  their  death  or 
departure,  but  othcrwife  to  be  totally  fupprefled.  Both  thefe 
are  now  very  frequently  efFecled  by  mutual  confent,  if  the 
parties  are  open  and  candid  j  and  they  may  alfo  be  done  indi- 
rectly at  any  time,  through  the  channel  of  a  court  of  equity  i 
but  fuch  a  practice  has  never  yet  been  directly  adopted  (u)  as 
the  rule  of  a  court  of  law. 

4.  The  adminiftration  of  juftice  (hould  not  only  be  chafle, 
but  (like  Caefar's  wife)  Ihould  not  even  be  fufpe<5led.    A  jury 
coming  from  the  neighbourhood  is  ia  fome  refpe£ls  a  great 
advantage  ;  but  is  often  liable  to  itrong  obje£lions  :  efpeciaily 
in  fmall  jurifdiftons,  as  in  cities  which  are  counties  of  chem- 
felves,  and  fuch   where  aflifes   are  but  feldom  holden  ;  or 
where  the  quellion  in  difp^ite   has  an  extenfive  local  ten- 
dency ;  where  a  cry  has  been  raifed,  and  the  paffions  of  the 
multitude  been  inflamed  •,  or  where  one  of  the  parties  is  po- 
.  pular,  and  the  other  a  ftranger,  or  obnoxious.     It  is  true  that 
if  a  whole  county  is  intereited  in  the  queftion  to  be  tried,  the 
trial  by  the  rule  of  law  (w)  muft  be  in  fome  adjoining  county  ; 
but,  as  there  m^y  be  a  fliidt  intereft  fo  minute  as  not  to 
occafion  any  bias,  fo  there  may  be  the  ftrongeft  bias,  where 
the  whole  county  cannot  be  faid  to  have  any  pecuniary  inte- 
reft.    In  all  thefe  cafes,  to  fummon  a  jury,  labouring  under 
local  prejudices,  is  laying  a  fn^re  for  their  confciences  :  and, 
though  they  {hould  have  virtue  and  vigour  of  mind  fufii- 

(u)  See  pag.  75.  (w)  Stn.  177. 

clerjt 
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cient  to  keep  them  upright,  the  parties  will  grow  fufpicious, 
and  refort  under  various  pretences  to  another  mode  ol"  trial. 
The  courts  of  b\v  will  therefore  in  tranfitory  adions  very  of- 
ten change  the  venucy  or  county  wherein  the  caufeis  to  be  tri- 
ed (x):  but  in  local  zCtions,,  though  they  foinetimes  do  it  in- 
directly and  by  mutual  confenr,  yet  to  effedl  it  direQly  and 
abfolutely,  the  parties  are  driven  to  the  delay  and  expence  of 
a  court  of  equity;  where,  upon  making  out  a  proper  cafe, 
it  is  done  upon  the  ground  of  being  necelTary  to  a  fair,  im- 
partial, and  fatisfa£tory  trial  (y). 

The  locality  of  trial  required  by  the  common  law  feems  a 
confequence  of  the  antiont  locality  of  jurifdidlion.    Ail  over 
the  world,  a£lions  tranfitory  follow  the  perfon  of  the  defen- 
dant, territorial  fuits  muft  be  difcuifed  in  the  territorial  tribu- 
nal.    I  may  fue  a  Frenchman   here  for  a  debt  contrafted 
abroad  ;  but  lands  lying  in  France  muflbe  fued  for  there,  and 
Englifli  lands  mult  be  fued  for  in  the  kingdom  of  England. 
Formerly  they  were  ufually  demanded  only  in  the  court -baron] 
of  the  manor,  where  the  fteward  could  fummon  no  jurors  but] 
fuch  as  were  the  tenants  of  the  lord.  Wiien  the  caufe  was  re-j 
moved  to  the  hundred  court,  (is  feems  to  have  been  the  courfel 
in  the  Saxon  times)  (z),  the  lord  of  the  hundred  had  a  farther] 
power,  to  convoke  the  inhabitants  of  diiferent  vills  to  form  a, 
jury;  obferving  probably  always  to  intermix  among  them  a; 
itated  number  of  tenants  of  i*at  manor  wherein  the  difpute 
arofe.     When   afterwards  it  came  to  the  county  court,  the 
great  tribunal  of  Saxon  juftice,  the  flieriffhad  wider  authori*. 
ty,  and  could  impannel  a  jury  from  the  men  of  his  county  at 
large  :  but  was  obliged  (as  a  mark  of  the  original  locality  of! 
the  caufe)  to  return  a  competent  number  of  hundredors  ;  omit- 
ting the  inferior  diftinflion,  if  indeed  it  ever  cxifted.     And 
when  at  length,  after  tlie  conquefl,  the  king's  jufticiars  drew 
the  cognizance  of  the  caufe  from  the  county  court,  though 

(x)  Sec  pag.  a94.  caufe  between  the  duke  of  Devonfhire 

(y)  This,  among  a  number  of  other  and  the  miners  of  the  county  of  Derby, 

inrtances,  was   the  cale  of  the  iiFues  A.  D.  lyfii. 

Wircfted  by  the  houfe  of  lords  in  the         (z)  LL.Edw.Conf.c.j^.Wilk.aoj. 

they 
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they  could  have  fummoned  a  jury  from  any  part  of  the  king- 
dom, yet  they  chofe  to  take  the  caufe  as  they  found  it,  with 
all  its  local  appendages;  triable  by  a  dated  number  of  hun- 
dredors,  mixed  with  other  freeholders  of  the  county.  The 
reftri6tion  as  to  hundredor  hath  gradually  worn  away,  and  at 
length  entirely  vanifhed  (a) ;  that  of  counties  ftill  remains, 
for  many  beneficial  purpofes  :  but,  as  the  kings  courts  have 
n  jui  ifdicflion  co-extenfive  with  the  kingdom,  there  furely  can 
be  no  impropriety  in  departing  from  the  general  rule,  when 
the  great  ends  of  juftice  warrant  and  require  an  exception. 

I  HAVE  ventured  to  mark  thefe  defedls,  that  the  juft  pane- 
gyric, which  I  have  given  on  the  trial  by  jury,  might  appear 
to  be  the  refult  of  fober  refleftion,  and  not  of  enthufiafm  or 
prejudice.  But  ftiould  they,  after  all,  continue  unremedied 
and  unfupplied,  ftill  (with  all  its  imperfe£lions)  I  truft  that 
this  mode  of  decifion  will  be  found  the  beft  criterion,  for  in- 
veftigating  the  truth  of  fa6ls,  that  was  ever  eftabiifhed  in  any 
country. 

a)  Sec  pag.  160. 
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Chapter    the    t  w  e  n  t  t  -  f  cu  h  t  h. 


Of  judgment,  and  its  INCIDENTS, 


TN  the  following  chapter  we  are  to  confu^er  the  tranfa£iions 
in  a  caufe,  next  immediately  fubfequent  to  arguing  the  de- 
murrer, or  trial  of  the  iffue. 

If  the  iffue  be  an  iffue  of  h€t ;  and,  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiff  or  defendant,  or  fpecially  ;  or 
if  the  plaintiff  makes  default,  or  is  nonfuit;  or  whatever,  in 
fhort,  is  done  fubfequent  to  the  joining  of  iffue  and  awarding 
the  trial,  it  is  entered  on  record,  and  is  called  a  poJ}ea  (a). 
The  fubftance  of  which  is,  thzt  pojleay  afterivards^  the  faid 
plaintiff  and  defendant  appeared  by  their  attornies  at  the  place 
of  trial;  and  a  jury,  being  fworn,  found  fuch  averdi£lj 
or,  that  the  plaintiff  after  the  jury  fworn  made  default,  and 
did  not  profecute  his  fuit  j  or,  as  the  cafe  may  happen.  This 
is  added  to  the  roll,  which  is  now  returned  to  the  court  from 
which  it  was  fent ;  and  the  hiftory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  the  fojiea. 

(a).  Append.  No.  II.  fcfl.  6. 

Next 
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Next  follows,  fixthly;,  the  judgment  of  the  court  upon 

.iiat  has  previoufly  paircid;   both  the  matter  of  Jsw  and  mat- 

jr  of  fa£l  being -now  fully  weighed  and  adjuded.    Judgment 

i.iy  however  for  certain  cauf  s  hcfufpendedy  or  finally, ^/v-^?- 

/;  fgr  it  cannot  be  entered  till  the  next  term  i'.fter  trial  had, 

:id  that  upon  notice  to  the  other  party.     So  that  if  any  de- 

xl  of  jui't'ce  happened  at  the  trial,  by  furprize,  inadvertence, 

•■  miicondudl,  the  party  may  have  relief  in  the  court  above, 

7  obtaining  a  new  trial  ;  or  if,  notwithilandnig  the  ifme  of 

'id  be  regul-nrly  decided,  it  appears  that  the  complaint  was 

either  not  actionable  in  itfelf,  or  not  made  with  fuiricient  pre- 

cifion  and  accuracy,  the  party  may  fuperfede  it,  by  arrcfling 

or  flaying  the  judgment. 

I.  Causes  oi fiif pending  the  judgment  by  granting  a  nc-w 
trial,  are  at  prefent  wholly  extrin/ic,  arifing  from  matter 
foreign  to  or  dehors  the  record.  Of  rhis  fort  are  want  of  no- 
tice of  trial ;  or  any  flagrant  mifbehaviour  of  the  party  pre- 
vailing toward'  the  jury,  which  may  have  influenced  their 
verdi£l ;  or  any  grofs  mifbehaviour  of  the  jury  among  them- 
felves :  alfo  if  it  appears  by  the  judge's  leport,  certified  to 
the  court,  that  the  jury  have  brought  in  a  verditl  v,'ithout  or 
contrary  to  evidence,  fo  that  he  is  reafonably  diflatisfied  there- 
.  with  (b)  ;  or  if  they  have  given  exorbitant  damages  (c)  ;  or 
if  the  judge  himfelf  has  mif-dire6led  the  jury,  fo  that  thev 
found  an  unjufllfiable  verdict  ;  for  thefe,  and  other  realcns  of 
the  like  kind,  it  is  the  pra6lice  of  the  court  to  award  a  neiu, 
or  fecond,  trial.  But  if  two  juries  agree  in  the  fame  or  a 
fimilar  verdi£l,  a  third  trial  is  feldom  awarded  (d)  :  for  the 
law  will  not  readily  fuppofc,  that  the  verdidi  of  any  one  fub- 
fcquent  jury  can  countervail  the  oathsof  two  preceding  ones. 

The  exertion  of  thefe  fuperintcndent  powers  of  the  king's 
courts  in  fetting  afide  the  verdicl  of  a  jury  and  granting  a  new 
trial,  on  account  of  mifbehaviour  in  the  jurons,  is  of  a  date 

(b)  Law  of  iii/i prius.  303,  4.  (d)  6  Mod.  a,  Solk.  649. 

(cj  Comb.  3S7. 
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extremely  antlent.  .  There  are  inftances,  in  the  year  books 
cf  the  reigns  of  Edward  III.  (e),  Henry  IV.  (f),  and  Henry 
Vll.  (g),  of  judgments  being  ftayed  (even  after  a  trial  at  bar) 
and  new  venire's  awarded,  becaufe  the  jury  had  eat  and  drank 
without  confent  of  the  judge,  and  becaufe  the  plaintiff  had 
privately  given  a  paper  to  a.  juryman  before  he  was  fworn. 
And  upon  thefe  the  chief  juftice,  Glyn,  in  1655,  grounded 
thefirft  precedentth.it  is  reported  in  our  books  (h)  for  granting 
a  new  trial  upon  account  of  exccjfive  damages  given  by  the 
jury  :  apprehending  with  reafon,  that  notorious  partiality  in 
the  jurors  was  a  principal  fpecies  cf  mifbehaviour.  A  few 
years  before,  a  pradHce  took  rife  in  the  common  pleas  (i),  of 
granting  new  trials  upon  the  mere  certificate  of  the  judge, 
(unfortified  by  any  report  of  the  evidence)  that  the  verdi6^ 
had  palTed  againft  his  opinion  :  though  chief  juftice  RoIIe 
(who  allowed  of  new  trials  in  cafe  of  mifbehaviour,  furprize, 
or  fraud,  or  if  the  yerdi£l  was  notorioufly  contrary  to  evi- 
dence) (k)  refufed  to  adopt  that  practice  in  the  court  of  king's- 
bench.  And  at  that  time  it  was  clearly  held  for  law  (1),  thati 
■whatever  matter  was  of  force  to  avoid  a  verdift,  ought  to  be 
returned  upon  the/)o,'?i?a,  and  not  merely  furmiftd  to  the  court ; 
left  pofterity  fhould  wonder  why  a  new  venire  was  awarded,' 
■without  any  fufficient  reafon  appearing  upon  the  record.  But 
very  early  in  the  reign  of  Charles  the  fecond  new  trials  were 
granted  upon  affidavits  (m)  •,  and  the  former  ftridlnefs  of  the ' 
courts  of  law,  in  refpe£t  of  new  trials,  having  driven  many' 
parties  into  equity  to  be  relieved  from  opprefTive  verdi6ts, 
they  are  now  more  liberal  in  granting  them  :  the  maxim  at 
prefent  adopted  being  this,  that  (in  all  cafes  of  moment) 
where  juftice  is  not  done  upon  one  trial,  the  injured  party  is 
entitled  to  another  (n). 

(e)  14  Edw,  III.  a4.   Bro.  Air.  t.         (i)  Ihhl  138. 

terdite.  I7.  (k)    i   Sid.    J35-    Styl.   fraH.   Reg, 

(f)  II    Hoi.  IV.    18.  Bro.  Ahr.t.     310,  31 1.  ft/;/.  16J7. 

enqueji  75.  (1)   Cro.  Eliz.  6\6.   Palm.  315.  i 

(g)  14  Ken.  VII,  I.  Bro.  Jhr.  t.     Brownl.  107. 

verdile.  18.     .  (m)  i  tjid.  a3J.  »  Lev.  140; 

(h)  Style.  4(Jtf.  (n)  4  Burr.  395. 

For- 
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Formerly,  the  only  remedy  for  revyfal  of  a  verdi£l  un- 
duly given,  was  by  Avrit  o(  attaint  \  of  which  we  fliall  fpeak 
in  the  next  chapter,  and  which  is  at  lenft  as  old  as  the  inftitu- 
tion  of  the  grand  affife  by  Henry  II.  (0),  in  lieu  of  the  Nor- 
man trial  by  battel.  Such  a  fandion  was  probibly  thought 
neceflary,  when,  inflead  of  appealing  to  providence  for  the 
decifion  of  a  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.  Our  ancertors  faw,  that 
a  jury  might  give  an  erioneous  verdi£l ;  and,  if  they  did, 
that  it  ought  not  finally  to  conclude  the  queflion  in  the  firft 
inftance:  but  the  remedy,  v/hich  they  provided,  fhews  the 
ignorance  and  ferocity  of  the  times,  and  the  fimpHcity  of 
the  points  then  ufually  litigated  in  the  courts  of  juftice.  They 
fuppofed  that,  the  law  being  told  to  the  juiy  by  the  judge, 
the  proof  of  fact  mull  be  always  fo  clear,  that,  if  they  found 
a  wrong  verdi6l,  they  muft  be  wilfully  and  corruptly  perjured. 
Whereas  a  juror  may  find  ajuft  verdi6l  from  unrighteous 
motives,  which  can  only  be  known  to  the  great  fe^rcher  of 
hearts  :  and  he  may,  on  the  contrary,  find  a  verdict  very 
manifeftly  wrong,  without  any  bad  motive  at  all ;  from  inex- 
perience in  bufinefs,  incapacity,  mifapprehenfion,  inattention 
to  circumltances,  and  a  thoufand  other  innocent  caufes.  But 
fuch  a  remedy  as  this  laid  the  injured  party  under  an  infupera- 
ble  hardfhip,  by  making  a  conviction  of  the  jurors  for  perjury 
the  condition  of  his  redrefs. 

The  judges  faw  this:  and  very  early,  even  for  the  mifbe- 
haviour  of  jurymen,  inflead  of  profecuting  the  writ  of 
attaint,  awarded  a  fccond  trial :  and  fubfequent  refolutions, 
for  more  than  a  century  pafl,  have  fo  extended  the  benefit 
of  this  remedy,  that  the  attaint  is  now  as  obfolete  as  the 
trial  by  battel  which  it  fucceeded  :  and  we  fliall  probably 
fee  the  revival  of  the  one  as  foon  as  the  revival  of  the  other. 
And  here  I  cannot  but  again  admire  (p)  the  wifdom  of 
fuffering  time  to  bring  to  perfe6lion  new  remedies,  more 
eafy    and   beneficial    to    the   fubje£t  -,    which,    by    degrees, 

(o)    Ipft   rcgali  infiitut'ioni  ekganter  (p)  See  pag.  a53. 

injerta.    (Glanr.  1.  ».  c.  ip.) 

B  b  3  from 
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from  the  experience  and  approbation  of  the   people,    fupcr- 
fede  the  necefilry  or  dcfire  of  ufmg  or  continuing  the  old. 

If  every  verdl6l  was  final  in  the  firfb  itiftance,  it  would 
tend  to  deftroy  this  valuable  method  of.trial,  and  woidd  drive 
away  all  caufes  of  confequtnce  to  be  decided  according  to  the 
forms  of  the  imperial  law,  upon  depofitions  in  writing; 
which  might  be  reviewed  in  a  courfe  of  appeal.  Caules  of 
great  importance,  titles  to  land,  and  large  qutilicns  of  com- 
mercial property,  come  often  to  be  tried  by  a  jury,  merely 
upon  the  general  iiliie:  where  the  facls  are  complicated  and 
intricate,  the  evidence  of  great  length  snd  variety,  and  fome- 
times  contradi£l;ing  each  other  ;  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nicequtilions  and  fubriltles 
of  law.  Either  party  may  be  furprized  by  a  piece  of  evi- 
dence, which  (had  he  known  of  its  produsStion)  he  could  have 
explained  or  anfweredj  or  may  be  puzzled  by  a  legal  doubt, 
which  a  litile  recollecSlion  would  have  folved.  In  the  hurry  of 
a  trial  the  ablefl  judge  may  millake  the  law,  and  mifdiredl 
the  jury :  he  may  not  be  able  fo  to  ftate  and  range  the  evidence 
as  to  lay  it  clearly  before  them  ;  nor  to  take  off  the  artful 
imprelFions  which  have  been  made  on  their  minds  by  learned 
and  experienced  advocates.  The  jury  arc  to  give  their  opi- 
nion in/lanter ;  that  is,  before  they  feparate,  eat,  or  drink. 
And,  under  thefe  circumflances,  the  moll  intelligent  and  bell 
intentioned  men  may  bring  in  a  verdicl,  which  they  thern- 
felves,  upon  cool  deliberation,  v.-ould  wifh  to  reverfe. 

Next  todcing  right,  the  great  objtft  in  the  adminifhration 
of  public  juftice  thouM  be  to  give  public  fatisfaciion.  If  the 
verdict  be  liable  to  many  objt6lions  and  doubts  in  the  opinion 
of  his  connfel,  or  even  in  the  opinionof  by-fl;inders,  no  par- 
ty would  go  av.ay  fatisiied  unlefs  he  had  a  prcfpcft  of  review- 
ing it.  Such  doubts  would  witii  him  be  decifive:  he  would 
arraign  the  determination  as  manifeftly  unjuft  •,  and  abhor  a 
tribunal  which  he  imagined  had  done  him  an  injury  without  a 
poilibility  of  redrefs. 

Granting 
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Granting  a  new  trial,  under  proper  regulations,  cures 
3.11  thefci  inconveniences,  and  at  the  lame  time  prelerves  en- 
tire and  renders  perfect  that  mod  excellent  metiiod  of  decifion, 
vviiicli  is  the  glory  of  the  EngliOi  law.  A  new  trial  is  a  re- 
iiearing  of  the  caufe  before  another  jury  j  but  with  as  little 
prejudice  to  either  party,  as  if  it  had  never  been  heard  before. 
No  advantage  is  taken  of  the  former  verdidl  on  the  one  fide, 
;  r  the  rule  of  court  for  awarding  fuch  f?cai;d  trial  on  the 
i  ther  :  andthefuhfoquent  verdict,  though  contrary  to  the  firff, 
i  in  ports  no  title  of  blame  upon  the  former  jury  j  who,  had 
they  poflcffLd  the  fame  lights  and  advantages,  would  probably 
have  altered  their  own  opinion.  The  parties  come  better  in- 
formed, the  counfel  better  prepared,  the  law  is  more  fully 
underftood,  the  judge  is  more  mailer  of  the  fubjc6l  j  and 
nothing  is  now  tried  but  ihs  real  merits  of  the  cafe. 

A  SUFFICIENT  ground  mud  however  be  laid  before  the 
court,  to  fatisfy  them  that  it  is  neceflary  to  juflice  that  the 
caufe  fhould  be  farther  confidered.  If  the  matter  be  fuch,  as 
did  not  or  could  not  appear  to  the  judge  who  prefided  at  riijt 
priiis,  it  is  difclofed  to  the  conn  hy  affidavit :  if  it  arifes 
from  what  pafi'ed  at  the  trial,  it  is  taken  from  the  judge's  in- 
formation; who  ufual'y  makes  a  fpecial  and  minute  report  of 
the  evidence.  Counfel  are  heard  on  both  fides  to  impeach  or 
eflablifli  the  verditt,  and  the  court  give  their  reafons  at  large 
why  a  new  examination  ought  or  ought  not  to  be  allowed. 
The  true  import  of  the  evidence  is  duly  weighed,  falfe  colours 
are  taken  off,  and  all  points  of  law  which  arofe  at  the  trial, 
are,  upon  full  deliberation,  clearly  explained  and  fettled. 

Nor  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  the  former  verdi£l.  They  mull  be  fatisfied,  that 
there  are  flrong  probable  grounds  to  fuppofe  that  the  merits  have 
not  been  fairly  and  fully  difcuffed,  and  that  the  decifion  is  not 
agreeable  to  the  juflice  and  truth  of  the  cafe.     A  new  trial  is 

B  b  4  not 
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not  granted,  where  the  value  is  too  inconfiderable  to  merit  a 
fecond  examination.  It  is  not  granted  upon  nice  and  formal 
obje£lions,  which  do  not  go  to  the  real  merits.  It  is  not  grant- 
ed in  cafes  of  flri£l:  right  or  fummumjuSy  where  the  rigorous 
exa£lion  of  extreme  legal  juftice  is  hardly  reconcileable  to 
confcience.  Nor  is  it  granted  where  the  fcales  of  evidence 
hang  nearly  equal :  that,  which  leans  again  ft  the  former  ver- 
dict, ought  always  very  ftrongly  to  preponderate. 

In  granting  fuch  farther  trial  (which  is  matter  of  found  dif- 
cretion)  the  court  has  nlfo  an  opportunity,  which  it  feldom 
fails  to  improve,  of  funplying  thofe  deftfts  in  this  mode  of 
trial  which  were  ftated  in  the  preceding  chapter ;  by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an- 
tagonift  fhall  defire  and  mutually  offer  to  comply  with  :  fuch 
as  the  difcovery  of  fome  fafts  upon  oath  ;  the  admifhon  of 
others,  not  intended  to  be  litigated ;  the  produdlion  of  deeds, 
books,  and  papers  j  the  examination  of  witneffes,  infirm,  or 
going  beyend  fea;  and  the  like.  And  the  delay  and  expence 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  never  can 
be  moved  for  to  gain  time,  or  to  gratify  humour.  The  motion 
muft  be  made  within  the  firft  four  days  of  the  next  fucceed- 
ing  term,  within  which  term  it  is  ufually  heard  and  decided. 
And  it  is  worthy  obfervation ,  how  infinitely  fuperior  to  all  others 
the  trial  by  jury  approves  itfelf,  even  in  the  very  mode  of  its 
revifjon.  In  every  other  country  of  Europcj  and  in  thofe  of 
our  own  tribunals  v.-hich  conform  themfelves  to  the  procefs  of 
the  civil  law,  the  parties  are  at  liberty,  whenever  they  pleafe, 
toappealfrom  day  today,  and  from  courtto  court,upon  queftions 
merely  of  fad;  which  is  a  perpetual  fource  of  obftinate  chicane, 
delay,  and  cxpenfive  litigation  (q).     AVith  us  no  new  trial  is 

(q)  Not  many  years  ago.  an  app,?al  in  April  1749!  the  qinftion  beinjr  only 

•was  brought  to  the  lioiifc  of  lords  from  on  the  property  in  an  ox,  adjudged  to 

the  court  of  fefllon   in   Scotland,  in  a'  be  of  the  value  of  three  guit|C3S.     No 

caufe  between  Napier  and  Macfarlane.  pique  or  fpirit  could  have  made  fuch  a 

It  wa^  inftituted  in  March  1745  ;  and  ca>ife,  in  the  court  of  king's  bench  or 

(after  many  interlocutory  ordfrs  and  common -pleas,  have  iafted  a  tenth  of 

fentence  below,  appealed  from  and  re-  tiic  time,  or  have  coll  a  tw^enticth  part 

Jieard  asfaras  thecourfc  of  pr;>ceedin;js  of  the  expence. 


ivpuld  admir)   was  finally  determined 
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allowed,  unlefs  there  be  a  manifefl:  naftake,  and  the  fu'ojt.ct 
matter  be  worthy  of  interpofition.  The  party  who  thinks 
hlmiilf  aggrieved  may  flill,  if  lie  pjeafcs,  have  recoiii{i.^  to 
bis  writ  of  attaint  after  judgment  •,  in  the  courfe  of  the  trial 
he  may  demur  to  the  evidence,  or  tender  a  bill  of  exctptlons. 
And,  if  the  firlt  is  totally  l.iid  afide,  and  the  other  two  very 
feldom  put  in  prndice,  it  is  becaufe  long  experience  hasflicvvn, 
that  a  motion  for  a  fecond  trial  is  the  {horcefl,  cheapell,  and 
mod  effedlual  cure  for  all  imperfections  in  the  vordift;  whe- 
ther they  arife  from  the  miRakes  of  the  parties  themfeives, 
of  their  counfel  or  attornies,  or  even  of  the  judge  or  jury. 

2.  Arrests  of  judgtTient  arife  from  intrinfic  caufes,  ap- 
pearing upon  the  face  of  the  record.  Of  this  kind  are,  lirfi;, 
where  the  declaration  varies  totally  from  the  original  writ;  as 
where  the  writ  is  in  debt  or  detinue,  and  the  plaintiir  declares 
in  an  action  on  iht  c-aie:  iox  zn  ajj'ump fit :  for,  the  original 
writ  out  of  chancery  being  the  foundation  and  warrant  of  thq 
whole  proceedings  in  the  comman  pl.^as,  if  the  declaration 
does  not  purfue  th^  nature  of  the  writ,  the  court's  authority 
totally  fails.  Alfo,  fecondly,  where  the  verditSt  materially 
differs  from  the  pleadings  and  iffue  thereon  ;  as  if,  in  an  a£iioa 
for  v/ords,  it  is  laid  in  the  declaration  that  the  defendant  faid, 
*'  the  plaintiff /V  a  bankrupt-,"  and  the  verdi£t  finds  fpecially 
that  be  faid,  <<  the  plaintiff  lyzY/ ^,?  a  bankrupt."  Or,  third- 
ly, if  the  cafe  laid  in  t\^t  declaration  is  not  fufficient  in  point 
of  law  to  found  an  aftion  upon.  And  this  is  an  invariabiij 
rule  with  regard  to  arrefcs  of  judgment  upon  matter  of  law, 
**  that  whatever  is  alledged  in  arrell  of  judgment  muff  be  fuch 
*'  matter^  as  would  upon  demurrer  have  been  fufficient  to  over- 
**  turn  the  a£lion  or  plea."  As  if,  on  an  a£lion  for  fiander  in 
calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and 
iffue  is  joined  thereon-,  now,  if  a  verdic'l  be  found  for  the 
plaintiff,  that  the  words  were  actually  fpoken,  whereby  the  fa£b 
is  eftabliflicd,  ftill  the  defendant  may  move  in  arrcft  of  judg- 
ment, that  to  call  a  man  a  Jew  is  not  a£lionable  :  and,  if  the 
£0urt  be  of  that  opinion,  the  judgment  fliall  be  arreiled,  and 

nevef 
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never  entered  for  the  plaintifF.  But  the  rule  will  not  hold  e 
converfoy  "  that  every  thing  that  may  be  alledged  as  caufe  of 
*'  demurrer  will  be  good  in  arreft  of  judgment:"  for  if  a 
declaration  or  plea  omits  to  ftatefome  particular  circumftance, 
without  proving  of  which,  at  the  trial,  it  is  impoffible  to 
fupport  the  action  or  defence,  this  omiCion  fiiall  be  aided  by  a 
verdict.  As  if,  in  an  action  of  trefpafs,  the  declaration  doth 
not  alledgc  that  the  trefpafa  was  committed  on  anycertain  day(r); 
or  if  the  defendant  juftifies,  by  prefcrihing  for  a  'ight  of  com- 
mon for  his, cattle,  and  does  not  plead  that  his  cattle  were 
L-vant  and  coiichant  on  the  land  (s) ;  though  either  of  thefe 
defects  might  be  good  cr.ufe  to  demur  to  the  declaration  or 
plea,  yet  if  the  adverfe  party  omits  to  talie  advantage  of 
luch  omilTion  in  due  time,  but  takes  ilfue,  and  has  a  verdift 
againft  him,  thefe  exceptions  cannot,  after  verdidt,  be  moved 
in  arreft  of  judgment.  For  the  verdi£t  afccrtains  thofe  fa6ts, 
which  before  from  the  inaccuracy  of  the  pleadings  might  be 
xlubious  •,  fince  the  law  will  not  fuppofe,  that  a  jury  under 
the  infpe£tion  of  a  judge  would  find  a  verdict  for  the  plaintiff 
or  defendant,  unlefs  he  had  proved  thofe  circumltances,  with- 
out which  his  general  allegation  is  defe£tive  (t).  Exceptions 
therefore,  that  are  moved  in  arreft  of  judgment,  muft  be 
much  more  material  and  glaring  than  fuch  as  v.'ill  maintain  a 
demurrer:  or,  In  other  words,  many  inaccuracies  and  omif- 
Iions,  which  would  be  fatal,  if  early  obferved,  are  cured  by  a 
fubfequent  verdi(St ;  and  not  fufiered,  in  the  lafl:  (bge  of  a 
caufe,  to  unravel  the  whole  proceedings.  But  if  the  thing 
omitted  be  efTential  to  the  a£tion  or  defence,  as  if  the  plain- 
tiff does  not  merely  llatc  his  title  in  a  defective  manner,  but 
fets  forth'  a  title  that  is  totally  dtftftive  in  itfelf  (u),  or  if  to  an 
action'  of  debt  the  defendant  pleads  not  guilty  inftead  of  nil 
debet  (w),  thefe  cannot  be  cured  by  a  verciia  for  the  plaintiff 
in  the  firlt  cafe,  or  for  the  defendant  in  the  fecond. 


(r)  Carth.  389.  (")  ^^^^-  ?^J- 

(s)  Cio.  Jac.  44-  {'•'')  Cro.  ]ihz.  7  79. 
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If,  by  the  mifconduft  or  inadvertence  of  the  pleaders,  the 
ilTue  be  joined  on  a  fa£l'  totally  immateiial,  or  infufRcicnt  to 
decermine  the  right,  Ibthi^t  the  court  upon  the  f^ndin;;  cannot 
know  for  whom  judgment  ought  to  be  given  j  as  if,  on  an 
atStion  on  the  cafe  in  ajjlanpjit  ag-iinft  an  exjcutor,  he  pleads 
that  he  himfelf  (inflead  of  the  tcilator)  made  no  fuch  pio- 
mife  (x) ;  or  if,  in  an  action  of  debt  on  bond  conditioned  to 
p?.y  money  c/2  or /v/sr^  a  certain  day,  the  defendant  pleads 
payment  on  the  day  (y)  (which,  if  found  for  the  phiintiff, 
would  be  inconclufive,  as  it  might  have  been  paid  before)  in 
thefe  cafes  the  court  will,  after,  verdicl,  award  a  repleader^  quod 
partes  replacitent :  unlefs  it  appears  from  the  whole  record 
tliat  nothing  material  can  pofFibly  be  pleaded  in  any  iliape 
whatfoever,  and  then  a  repleader  would  be  fruitlefs  (z).  And, 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  i/^ 
novo  at  that  flage  of  them,  whether  it  be  the  plea,  replication, 
or  rejoinder,  lisc.  wherein  there  appears  to  have  been  the 
firfi:  defecl,  or  deviation  from  the  regular  courfe(a). 

If  judgm.ent  is  not  by  fome  of  thefe  means  arrefted  v/ithin 
the  firfl  four  days  of  the  next  term  after  the  trial,  it  is  then 
to  be  entered  on  the  roll,  or  record.  Judgm.ents  are  the  hn- 
tence  of  the  law,  pronounced  by  the  court  upon  the  matter 
contained  in  the  record;  and  aie  of  four  forts.  Firft,  where 
the  fa£ls  are  confeired  by  the  parties,  and  the  law  determined 
by  the  court ;  as  in  cafe  of  judgment  upon  demurrer:  fecond- 
ly,  where  the  lav/  is  admitted  by  the  parties,  and  the  iidis, 
difputed  ;  as  in  cafe  of  judgment  on  a  vcrdi^  :  thirdly,  where 
both  the  fa£l:  and  the  law  ariling  thereon  are  admitted  by  the 
defendant :  which  is  the  cafe  of  judgments  by  confcjfion  or 
default',  or,  laftiy,  where  the  plaintiff  is  convinced  that 
either  faft,  or  law,  or  both,  are  infullicient  to  fupport  his 
aftion,  and  therefore  abandons  or  withdraws  his  profecution  ; 
which  is  the  cafe  in  judgments  upon  a  nonfuit  or  retraxit. 

(x)  i  Ventr.  195.  (2), 4  Burr.  301,  301. 

ly)  Stra.  954.  (aj  Pv.aym.4s8.     Salk  579. 
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The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fenf'nce,  but  the  deter- 
niina:ion  and  fentence  of  the  law.  It  is  the  conclufion  that 
naturally  and  regularly  follows  from  the  premifes  of  law  and 
fa£l,  which  (land  thus :  againft  him,  who  hath  rode  over 
my  corn,  I  may  recover  damages  by  law  ;  but  A  hath  rode 
over  my  corn  ;  therefore  I  fhall  recover  damages  againft  A. 
If  the  major  propofition  be  denied,  this  is  a  demurrer  in  law  : 
'if  the  minor,  it  is  then  an  iflue  of  fa6l :  but  if  both  be  con- 
fefled  (or  determined)  to  be  right,  the  conclufion  or  judgment 
of  the  court  cannot  but  follow.  Which  judgment  or  conclu- 
fion depends  not  £j;>crefore  on  the  arbitrary  caprice  of  the 
judge,  but  on  the  fettled  and  invariable  principles  of  juftice. 
The  judgment,  in  fhort,  is  the  remedy  prefcribed  by  law  for 
the  redrefs  of  injuries  ;  and  the  fuit  or  aflion  is  the  vehicle  or 
means  of  adminiltring  it.  What  that  remedy  may  be,  is  in- 
deed the  reiult  of  ddiheration  and  ftudy  to  point  out,  and 
therefore  the  ftyle  of  the  judgment  is,  not  that  it  is  decreed 
or  refolved  by  the  court,  for  then  the  judgment  might  appear 
to  be  their  own  j  but,  "  it  is  confidered,"  confideratum  ejl per 
citriami  that  the  plaintiff  do  recover  his  damages,  his  debt, 
his  polTcffion,  and  the  like:  which  implies  that  the  judgment-  ' 
is  none  of  their  own  ;  but  the  a(£l  of  law,  pronounced  and  de* 
clared  by  the  court,  after  due  deliberation  and  inquiry. 

All  thefe  fpecies  of  judgments  are  either  interlocutory  or 
final.  Interlocutory  judgments  zre  (uch  7\s  are  given  in  the 
middle  of  a  caufe,  upon  fome  plea,  proceeding,  or  de- 
fault, which  is  only  intermediate,  and  does  not  finally 
determine  or  complete  the  fuit.  Of  this  nature  are  all 
judgments  for  the  piaintifF  upon  pleas  in  abatement  of 
the  fuit  or  action  :  in  which  it  is  confidered  by  the  court, 
that  the  defendant  do  anfwer  over,  refpo?2deat  oujier ;  that  is, 
put  in  a  more  fubftantial  plea(b).  It  is  eafy  to  obferve,  that 
fhe  judgment  here  given  is  not  final,   but  merely  interlocu- 

(b)  1  Saund.  30, 
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tory;  for  there  are  afterwards  fariliti  proceedings  to  be  had, 
when  the  defendant  hath  put  in  a  better  aniwer. 

But  the  interlocutory  judgments,  moft  ufually  fpoken  of, 
are   thofe   incomplete  judgments,  whereby  the  r/g/?f  of  the 
phiintiiF  is   indeed  eftablillied,  but  the  quantum  of  damages 
fuftained  by  him  is  not  alcerrained  :  which  is  a  niatttr  that: 
cannot   bj  done  without  the  intervention  of  a  jury.     As  by 
the  old  Gothic  coinlirution  the  caufe  was  not  complftcly  fi- 
nifhed,  till  the  nembda  or  jurors  were  called  in  *'  ad  exccuti- 
*'  onemdecretortimjudicii^  ad dejiimationem prttliy  damniy  lucrif 
*'  (c)  <l7cJ^     This  can  only  happen  where  the  plaintiff  reco- 
vers ;  for   when  judgment  is  given  for   the  defendant,  it  is 
always  complete  ao  weil  as  final.      And  this  happens,  in  the 
firft    place,    where    the    delendant  fuffers  judgment   to    go 
againfl   him   by  default,  or  nihil  die  it ;  as  if  he  puts  in  no 
pica  at  all  to  the  plaintiff's  declaration  ;   by  confeilion   or 
cognovit  aElionenty  where  he  acknowledges  the  plaintiff's  de- 
mand to  be  juft :  or  by   non  jum  inform  at  us  ^  •wh.tw   the  de- 
fendant's attorney  iieclares  he  has  no  inftructions  to  fay  any 
thing  in  anfwer  ro  the  plaintiff,   or  in  defence  of  his  client; 
which  is  a  fpecics  of  judgment  by  default.     If  thefe,  or  any 
of  them,  happen  in  actions  wherc-the  fpecific  thing  fued  for 
is   recovered,   as  in  actions  of  detinue  or  debt  for  a  fum  or 
thing  certain,  the  judgment   is   abfciutejy   complete.      And 
therefore  it  is  very  ulual,  in  order  ro  llrengthen  a  bond-cre- 
ditor's fecurity,  for  the  debtor  to  execute  a  warrant  of  attor- 
ney to  any  one,  empowering  him  to  confefs  a  judgment  by 
either  of  the  ways  jull  now  meniioned  (by  7iihil  dicity  cogiio- 
vit  acJionem,  or  non  fum  informdtus)   in  an  atlion  of  debt  to 
be  brought  by  the  creditor  for  the  fpecific  fum  due  :   which 
judgment,  when  confelTcd,  is  abfolutely  complete  and  bind- 
ing.    But,  where  damages  are  to  be  recovered,  a  jury  muft 
be  called   in   to  aifefs  them,  unlefs  the  defendant,  to  lave 
charges,  will  confefs  the  whole  damages  laid  in  the  declara- 
tion :  otherwife  the  entry  of  the  judgment  is,  "  that  the 
*'  plaintiff  ought  to  recover  his  damages,  (indefinitely)  but, 

(c)  Stierahook  de  jure  Goth.  /.  i.  f.  4. 
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"  becaufe  the  court  know  not  what  damages  the  /aid  plain- 
"  tifF  hath  fufbined,   therefore  the  flierifF  is  commanded, 
*'  that  by  the  oatha  of  twelve  honed  and  lawful  men  be  in- 
**  quire  into  the  f^iid  damages,   and   return   fuch   inquifition 
"  (when  taken)  into  court.*'     This  proccfs   is  called   a  -writ 
of  inquirj  :  in   the    execution  of  which  the  fherifF  fits   as 
judge,  and  tries  by  a  jury,  fubjed   to   nearly  the  fame  law 
and  conditions  r.s  the  trial  by  juiy  at  nijl prius^   what  dama- 
ges the  plaintiff  hath  really  fuitained  ;   and  when    their  ver- 
di6l  is  given,  which  rnull  aflcfs  fome  damages  (but  to   what 
amount  they  pleafe)  the  fheriff  returns  the   inquifition  into 
court,  which  is  entered  upon  the  roll  in  manner  of  a  poflea ; 
and  thereupon  it  is  conndirred,  that  the  plaintiff  do  recover 
the  exaci  fum  of  the  damages  fo  affeffed.     In  like  manner, 
•when  a  demurrer  is  determined  for  the  plaintiff  upon  an  ac- 
tion wherein  damages  are  recovered,  the  judgment  is  alfo  in- 
complete, till  a  writ  of  inquiry  is  awarded  to  affefs  damages, 
and  returned;  after  which  the  judgment  is  completely  enter- 
ed. 

Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
a£lion,  by  declaring  that  the  plaintiff  has  either  entitled  him- 
fclf,  or  has  not,  to  recover  the  remedy  he  fuesfor.  In  which 
cafe,  if  the  judgment  be  for  the  plaintiff,  it  is  alfo  confidered 
that  the  defendant  be  either  amerced,  for  his  wilful  delay  of 
juftice  in  not  immediately  obeying  the  king's  writ  by  render- 
ing the  plaintiff  his  due  (d) -,  or  be  taken  up,  capiatury  to 
pay  a  fine  to  the  king,  in  cafe  of  any  forcible  injury  (e). 
Though  now  by  ftntute  5  &  6  W.  &  M.  c.  12.  no  writ  of 
capias  fliall  iffue  for  this  fine,  but  the  plaintiff  flialj  pay 
6s.  8  d.  and  be  allowed  it  againfl  the  defendant  among  his 
other  coils.  And  therefore  in  judgments  in  the  court  of  com- 
mon pleas  they  enter  that  the  fine  is  remitted,  and  in  the 
court  of  king's  bench  they  now  take  no  notice  of  any  fine  or 
capias  at  all  (f).  But  if  judgment  be  for  the  defendant,  then 
it  is  confidered,  that  the  plaintiff  and  his  pledges  of  profecu- 
ting  be  (nominally)  amerced  for  his  falfe  fuit,  and  that  the 

(d)  S  Rep.  49.  (0  Salk.  54.     Carth.  350. 

(e)  Append.  No.  II.  fcft.  4. 

defendant 
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defendant  iTiay  go  ivithout  a  tlay  eat  fine  die,  that  Is,  without; 
any  farther  continuance  or  adjournment ;  the  king's  writ, 
commanding  his  attendance,  being  now  fully  fatibGed,  and 
his  Innocence  publicly  cleared  (g). 

Thus  much  for,  judgments  •,  to  which  cods  are  a  ncceffa- 
rv  appendage  j  it  being  now  as  well  the  max'ixji  of  curs  as 
of  the  civil  iaW)  that  "  viHus  vi61ori  in  expenfis  condcmna::- 
*'  dus  ejl  (h)."  Though  the  common  law  did  not  proftficdly 
allow  any,  the  amercement  of  the  vanquiilied  party  being 
his  only  punifliment.  The  firft  ifatute  which  gave  cofvs,  eo 
nomine,  to  the  demandant  in  a  real  action,  was  the  ftatute  of 
Gloucefter,  6  Edw.  I.  c.  i.  as  did  the  flatute  of  Mailbridge 
52  Hn.  III.  c.  6.  to  the  defend.int  in  one  particular  cafe,  re- 
lative to  *ardfla!p  in  chivalry  :  though  in  reality  cofts  were 
always  confideted  and  included  in  the  qitantum  of  damifges, 
in  fuch  actions  where  damages  are  given  ;  and,  even  now, 
colts  for  the  plaintiff  are  always  entered  on  the  roll  as  in- 
creafe  of  damages  by  the  court  (i)'  But,  becaufe  thofe  da- 
mages were  frequently  inadequate  to  the  plaintiff's  expences, 
the  ftatute  of  Gloucefter  orders  cofts  to  be  alfo  added-,  and 
farther  direds,  that  the  fame  rule  ftinll  hold  place  in  all  cafes 
where  the  party  is  to  recover  damages.  And  therefore  in 
fuch  actions  where  no  damages  were  then  recoverable  (as  in 
quare  impedit,  in  which  damages  were  not  given  till  the  fta- 
tute of  Weftm.  2.  13  Edw,  I.)  no  coils  are  now  allowed  (k)j. 
unlcfs  they  have  been  exprefsly  given  by  fonlefubfequent  fta- 
tute. The  ftatute  3  Hen.  VII.  c.  10.  was  the  firft  which  al- 
lowed any  cofts  on  a  writ  of  error.  Bu:  no  cofts  were  allow- 
ed iht  defendant  in  any  fiiape,  till  the  ftatutes  23  Hen.  VIII. 
c.  15.4  Jac.  I.  c.  3.  8  &  9  W.  III.  c.  I  r.  and  4  &  5  Ann. 
c.  16.  which  very  equitably  gave  the  defendant,  if  he  pre- 
vailed, the  fame  cofts  as  the  plaintiff' would  have  had,  in  cafe 
he  had  recovered.  Thefe  cofts  on  both  fides  are  taxed  and 
moderated  by  the  prothonotary,  or  other  proper  officer  of  the 
court-. 

(g)  Append.  No    III.  fgft.  c.  (i)  Append.  No.  II.  feft.  4. 

(h)  Cod.  3.  I.  13.  (k)  lo'Rep.  iitf. 
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Ths  king  (and  any  pcrfon  fuing  to  his  ufe)  (1)  fiiall   nei- 
ther pay,   nor   receive  coils  :  for,  befides  that  he  is  not  in- 
..  eluded  under  the  general  words  of  thefe  ftatutes,  as  it  is  his 
prerogative  not  to  pay  them  to  a  fubje£l,  fo  it  is  beneath  his 
dignity  to  receive  them.    And  it  feems  reafonable  to  fuppofe, 
that  the  queen-ccnfort  participates   of  the  fame   priviledge ; 
lor,  in  actions  brought  by  her,   fhe  was  not  at  the  common 
law  obliged  to  find  pledges   of  profecution,  nor  could  be  a- 
merced  in  cafe  there  was  judgment  againfl  her  (m).     In  two 
other  cafes  an  exemption  alfo  lies  from  paying  cofls.   Execu- 
tors and  adminiflrators,  when  fuing  in  the  right   of  the  de- 
ceafed,  fliall  pay  none  (n).     And  paupers,  that  isfuch  as  will 
fr/ear  themfelves  not  worth  five  pounds,  are,   by  ftatute  ii 
Hen.  VII.  c  12.  to  have  original  writs  znd  fubpoenas  gratis, 
and  counfel  and  attorney  afligned  them  without  fee  ;  and  are 
excufed  from  paying  coAs,  wfien  plaintiffs,  by  the  ftatute  23 
Hen.  VIII.  c.  15.  but  fliall  fufl'er  other  punilhment  at  the 
difcreiion  of  the  judges.     And  it  was  formerly  ufual  to  give 
iuch  paupers,  if  nonfuited,  their  election  either  to  be  whip- 
ped or  pay  the  cofts  (o) :  though  that  pracStice  isnowdifufed 
(p).    It  feems  however  agreed,  that  a  pauper  may  recover  cofts, 
though  he  pays  none  ;   for  the  counfel  and  clerks  are  bound 
to  give  their  labour  to  him,  but  not  to  his  antagonifts  (q). 
To  prevent  alfo  trifling  and  malicious  a£lions,    for  words, 
for  c^lTault  and  battery,' and  for  trefpafs,   it  is  enafted  by  fta- 
tutes 43  Eliz.  c.  0.  21  Jac.  I.  c.  16.  and  22  &  23  Car.  II.  c. 
9.  §  136.  that,  where  the  jury  who  try  any  of  thefe  a<^ions 
fhall  give  lefs  damages  than  40s.  the  plaintiff  fliall  be  allowed 
no  more  cofts  than  damages,  unlefs  the  judge  before  whom 
the  caufe  is  tried  fhall  certify  under  his  hand  on  the  back  of 
the  record,  that  an  a£lual  battery  (and  not  an  aflault  only) 
■was  proved,  or  that  in  trefpafs  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion.  Alfo  by  ftatute  4  &  5  W.  &  M. 
c.  23.  and  8&9  W.  III.  c.  11.  if  the  trefpafs  were  committed 

(1)  Stat.  i4.  Hen.  VIIT.  c.  8.  (o)  i  Sid.  161,   7  Mod.  114. 

(m)  F.  N.  B.  io«.Co.  Litt.  133.  (p)  Salk.  506. 

(n)  Cro.  Jac.  up.  (q)  i  EqH.  Caf.  abr.  laj. 

in 
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in  hunting  or  fporting  by  an  inferior  tradefman,  or  if  it  ap- 
pear to  be  wilfully  and  malicioufly  committed,  the  plaintiff 
fhall  have  full  cofts  (r),  though  his  damages  as  alfefled  by 
the  jury  amount  to  lefs  than  40^. 

After  judgment  is  entered,  execution  will  immediately 
follow,  unlefs  the  party  condemned  thinks  himfelf  unjuftly 
aggrieved  by  any  of  thefe  proceedings ;  and  then  he  has  his 
remedy  to  reverfe  them  by  feveral  writs  in  the  nature  of  ap- 
peals, which  we  fhall  confider  in  the  fucceeding  chapter. 

(r)  Sec  pag.  ii4.  us* 
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Chapter    the    twenty-fifth. 


Of    pp.  OCEE  dings,    in    the    nature   of 
APPEALS, 


pPvOCEEDlNGS,  in  the  nature  of  appeals  from   the  pro- 
ceedings  of  the    king's    courts   of  law,  are  of  various 
kinds  j  according  to  the  fubjeft    m:itter   in  which  they  are 
concerned.     They  are  principally  three. 

I.  A  writ  ci  attaint :  which  lieth  to  inquire  whether  a 
jury  of  twelve  men  gave  a  falfe  verdid:  (a) ;  that  fo  the  judg- 
ment following  thereupon  may  be  revcrfed  :  and  this  muflbe 
brought  in  the  life-time  of  him  for  whom  the  verdicl  was 
given,  and  of  two  at  icafl  of  the  jurors  who  gave  it.  This 
lay,  at  the  common  law,  only  upon  verdicts  in  adions  for 
fuch  perfonal  injuries  as  did  not  amourvt  to  trefpafs.  For  in 
real  wrongs  the  party  injured  had  redrefs  by  writ  of  right ; 
but,  after  verdi£t  againft  him  in  perfonal  fuits,  he  bad  no 
other  remedy  :  and  it  did  not  He  in  aflions  of  trefpafsy  for 
a  very  extraordinary  rejfon  ;  becaufe,  if  the  verdi6l  was 
fet  afide,  the  king  would  lofe  his  fine  (b).  But  by  flatute 
Weftm.  I.  3  Edw.  I.  c.  38.  it  was  given  in  all  pleas  of  land, 
franchife,  or  freehold  ;  and,   by  feveral  fubfcquent  ftatutes, 

(a)  Finch.  L.  484.  (b)  Bro.  Ahr.  I.  attaint.  4». 
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in  the  reigns  of  Edward  III.  (c)  and  his  grandfon  (d),  It  was 
allowed  in  aimed  every  ail^ion,  except  in  a  writ  of  right ; 
for  thdre  no  attaint  lay,  either  by  common  law  or  flatute,  be- 
caufe  it  was  determined  by  the  grand  aflife,  confifting  oifix- 
iecn  jurors  (e). 

The  jury  who  are  to  try  this  falfe  verdi£l:  mull  be  twentv- 
four,  and  are  called  the  grand  jury;  for  the  law  wills  not  that 
the  oath  of  one  jury  of  twelve  men  iliould  be  attainted  or  fet 
alide  by  an  equal  number,  nor  bylefs  indeed  than  double  the 
former.  And  he  that  brings  the  attaint  can  give  no  other  evi- 
dence to  the  grand  jury,  than  what  was  originally  given  to  the 
petit.  For  as  their  verdidl  is  now  trying,  and  the  qucflion  is 
whether  or  no  they  did  right  upon  the  evidence  that  appeared 
to  them,  the  law  judged  it  the  highell  abfurdity  to  produce 
any  fubfequent  proof  upon  fuch  trial,  and  to  condemn  the 
prior  jurifdidlion  for  not  believing  evidence  which  they  never 
knew.  But  thofe  a;^ainlt  whom  it  is  brought  are  allowed,  in 
affirmance  of  the  flifl:  verdidl,  to  produce  new  matter  (f ) : 
becaufe  the  petit  jury  may  have  formed  their  verdid  upon 
evidence  of  their  own  knowledge,  which  never  appeared  in 
court  ;  and  becaufe  very  terrible  was  the  judgment  which  the 
common  law  inflicted  upon  them,  if  the  grand  jury  found 
their  verdi6l  a  falfe  one.  The  judgment  was,  i.  That  they 
{hould  lofe  their  liberam  legem,  and  become  for  ever  infamous. 
2.  That  tbey  fliould  forfeit  all  their  goods  and  chattels.  3. 
That  their  lands  and  tenements  (hould  be  feifed  into  the  king's 
hands.  4.  That  their  wives  and  children  (hoidd  be  thrown 
out  of  doors.  5.  That  their  houfesfhould  be  rafcd  and  thrown 
down.  6.  That  their  trees  fhould  be  rooted  up.  7.  That  their 
meadows  fliouldbe  ploughed.  8^.  That  their  bodies  fliould  be 
call  into  goal.  9.  That  the  party  (hould  be  reftored  to  all 
that  he  loft  by  reafon  of  the  unjuft  verdidl:.  But  as  th^ 
feverity  of  this  punilhment  had  its  ufual  e(fe£l,  in  prevent- 
ing the  law  from   being  executed,  therefore  by  the  ftatute 

(c)  Stat.  1  Edw.  III.  c  6.    5  Edw.         (d)  Stat.  9  Ric.  11.  c.  3. 
III.  c.  7.    j8  Edw.  11,1.  c.  8.    34  Edw.         (e)  Bro.  Ahr.  t.  altdnt.  4x1 
IH.  c.  7.  (f)  Finch.  L.  48(5. 
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II  Hen.  VII.  c.  24.  revived  by  23  Hen.  VIII.  c.  ^.  a  more 
moderate  punifhment  was  inflitbed  upon  attainted  jurors-,  viz. 
perpetual  infamy,  and,  if  the  c.uife  of  a£lion  were  above 
40/.  value,  a  forleitiire  of  20/.  a-piece  by  the  jurors  ;  or,  if 
under  40/.  then  5/.  a-piece;  to  be  divided  between  the  king 
and  the  party  it)jurrd.  So  that  a  man  may  now  bring  an  at- 
taint either  upon  the'ftatute  cr  at  ccm.T;on  law,  at  his  elec- 
tion (g) ;  and  in  both  of  them  may  reverfc  the  former  judg- 
ment. But  the  pra£lice  of  fetting  afide  verditls  upon  motion, 
and  granting  Jiezv  trials,  has  fo  fuperfeded  the  ufe  of  both  forts 
of  attaints,  that  I  have  not  obfervcd  any  inflance  of  an  attaint 
in  our  books,  I  .ter  than  the  nxteenth  century  (h).  By  the 
old  Gothic  conftitution  indeed  no  certificate  of  a  judge  was 
allowed,  in  matters  of  evidence,  to  countervail  the  oath  of 
the  jury:  but  their  ferdift,  however  erroneous,  was  abfo- 
lutely  final  and  conclufive.  "  Tefies  funt  de  jtidicc  et  de  a5lis 
*'  ejus :  judex  vero  de  ipfis  vicijjim  teftari  non  potejly  vere  an 
^^  falfojurcnt :  quaHciwque  enim  eoriim  ajfertioni  fiandum  eft  et 
*^  judicandwn"  Yet  they  had  a  pioceeding,  from  "whence 
our  attaint  may  be  derived.  If,  upon  a  lawful  trial  before  a 
fuperior  tribunal,  they  were  found  to  have  given  a  falfe  ver- 
di£l:,  they  were  fined  and  rendered  infamous  for  the  future. 
*'  Sit  amen  ev'identiargumento  faljumjurajje  convincantur  (id 
*'  quod  fuperius  judiciuvi  cognofcerc  debet  J  mid^antur  in  bonis, 
*<  de  caetero  perjuri  et  intcfiabilcs  (;)." 

II.  An  audita  querela  is  where  a  defendant,  again  ft  AA'hom 
judgment  is  recovered,  and  who  is  therefore  in  danger  of 
execution,  or  perhaps  a£lually  in  execution,  may  be  re- 
lieved upon  good  matter  of  difcharge,  which  has  happen- 
ed fince  the  judgment:  as  if  the  plaintiff  hath  given  him 
a  general  releafe  ;  or  if  the  defendant  hath  paid  the  debt 
"to  the  plaintiff,  without  entering  f<itisfa£lion  on  the  record. 
In  thefe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of 
pleading  it,    (either  at  the  beginning  of  the  fuit,   or  puis 

(g)  5  In  ft.  i«4.  (i)  Stiernhook.  de  jure  Goth.  L  i. 

(h)  1J93.   M.  3Sand36ElIz.  Cro.      c.  4. 
Jtliz.  309. 
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darrein  conllnuance,  which,  as  was  fhewn  in  a  former  chap- 
ter (k),  mud  always  be  before  judgment)  an  audita  querela 
lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved  againft 
the  opprefiion  of  the  plainiifF.  Ic  is  a  writ  cliretSled  to  the 
court,  dating  that  the  complaint  of  the  defendant  hath  been 
heard,  audita  querela  defcndcntisy  and  then  fetting  out  the 
matter  of  the  compldinr,  it  at  length  enjoins  the  court  to  call 
the  parties  before  them,  a^id,.  having  heard  their  allegations 
and  proofs,  to  caufe  juf^ice  to  be  done  between  them  (1).  It 
alfo  lies  for  bail,  w^hen  judgment  is  obtained  againfl  them  by 
fcire  facias  to  anfvver  the  debt  of  their  principal,  and  it  hap- 
pens afterwards  that  the  original  judgment  againft  their  prin- 
cipal is  reverfed  :  for  here  the  bail,  after  judgment  had 
againft  them,  have  no  opportunity  to  plead  i\i\s  fpecial  mat- 
ter, and  therefore  they  fliall  have  redrefs  by  auditaquerelo  (m); 
which  is  a  writ  of  a  moft  remedial  nature,  and  fcems  to  have 
been  invented,  left  in  any  cafe  there  ftiould  be  an  oppreflive 
defecSl  of  juftice,  where  a  party  has  a  good  defence,  but  by 
the  ordinary  forms  of  law  had  no  opportunity  to  make  it. 
But  the  indulgence  now  (liewn  by  the  courts  in  granting  a 
fummary  relief  upon  motion,  in  cafes  of  fuch  evident  oppref- 
fion  (n),  has  almcft  rendered  ufeLfs  the  vixitci  audita  quere- 
iay  and  driven  it  quite  out  of  pra£lice. 

III.  But,  thirdly,  the  principal  method  of  redrefs  for  er- 
roneous judgments  in  the  king's  courts  of  record,  is  by  writ 
tf  error  to  fome  fuperior  court  of  appeal. 

A  WRIT  of  error  (o) lies  for  fome  fuppofed  miftake  in 
the  proceedings  of  a  court  of  record  j  for,  to  amend  er- 
rors in  a  bafe  court,  not  of  record,  a  writ  of  falfe  judg- 
ment Y\t%{^).  The  writ  of  error  only  lies  upon  matter  of 
law  arifing  upon  the  face  of  the  proceedings  ;  fo  that  no 
evidence  is  required  to  fubftantiate  or  fupport  it :  and 
there  is  no  method  of  reverfing  an  error  in  the  determina- 

(k)  Sec  pag.  317.  (n)  Lord  Raym.  439. 

(1)  Finch.  L.  48S.  F.  N.  B,  loi.  (o)  Append.  No.  HI.  fed.  6, 

(m)  I  Roll.  Abr.  308.  (p)  Finch.  L.  484- 
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tion  oi  fan s,  but  by  an  attaint,   or  a  new  trial,  to  corre£l 
the  miftakes  of  the  former  verdidt. 

Formerly  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  flight  and  trivial  grounds,  as  mif- 
fpellings  and  other  miflakcs  of  the  clerks,  all  which  might 
be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper  (q) ;  for  they  were  then  confidered  as  only  in 
Jierij  and  therefore  fubjett  to  the  control  of  the  courts.  But, 
when  once  the  record  was  made  up,  it  was  formerly  held, 
that  by  the  common  law  no  amendment  could  be  permitted, 
unlefs  within  the  very  term  in  which  the  judicial  a£l  fo  re- 
corded was  done  :  for  during  the  term  the  record  is  in  the 
breafl  of  the  court;  but  afterwards  it  admitted  of  no  altera- 
tion (r).  But  now  the  courts  are  become  more  liberal ;  and, 
where  juftice  requires  it,  will  allow  of  amendments  at  any 
time  while  the  fuit  is  depending,  notwithftanding  the  record 
be  made  up,  and  the  term  be  pad.  For  they  at  prefent  con- 
fider  the  proceedings  as  Injierif  till  judgment  is  given  ;  and 
therefore  that,  till  then,  they  have  power  to  permit  amend- 
ments by  the  common  law  :  but  when  judgment  is  once  given 
and  eiu'olled,  no  amendment  is  permitted  in  any  fubfcquent 
term(s).  Miftakes  are  alfo  efFeftually  helped  by  the  ftatutes 
of  amendment  zud  Jeofails  :  fo  called,  becaufe  when  a  plead- 
er perceives  any  flip  in  the  form  of  his  proceedings,  and  ac- 
knowledges fuch  error  fjeo  failej  he  is  at  liberty  by  thofe 
ftatutes  to  amend  it;  which  amendment  is  feldom  a6lually 
made,  but  the  benefit  of  the  a£ls  is  attainted  by  the  court's 
overlooking  the  exception  (t).  Thefe  ftatutes  are  many  in 
number,  and  the  provifions  in  them  too  minute  to  be  here 
taken  notice  of,  otherwife  than  by  referring  to  the  ilatutes 
themfelves  (u)  •,  by  which  all  trifling  exceptions  are  fo  tho- 
roughly guarded  againft,  that  writs  of  error  cannot  now 
be  maintained,  but  for  fome  material  miflake  afligncd. 

(q)  4  Buir.  1099.  c.  ii.  Sc  15-  3*  Hen.  VIII.  c  30.  18 

(r)  Co.  Litt.  i6o.  Eliz.  c.  14.  ii  Jac  I.  c.  13-  16  &   17 

(s)  Stat.  II.  Hen.  IV.  c.  3.  Car.  H.  c.  8.  (flyled  in   i  Vcntr.  100. 

(t)  Stra.  I  on.  an  omnipotent  adi)  4  and  5  Ann.  c.  i<5. 

(u)  Stat.  14.  Edw.  III.  c.  6.  9  IL'n.  9  Ann.  c.  *o.  s  Geo.  I.  c.  13. 
T.  c.   4.  4  Hen.  VI.  c.  3.  8  Hen.  YI. 

This 
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This  is  at  prefcnt  the  general  do£liine  of  amendments ; 
snd  its  rife  and  hillory  arc  fomewbat  curious.  In  the  early 
ages  of  ourjurifprudence,  when  all  pleadings  were  ore  tenuSf 
if  a  flip  was  perceived  and  obj<.dted  to  by  the  oppofite  party 
or  the  court,  the  pleader  inftantly  acknovvlt-dged  his  error  an4 
rectified  his  plea  -,  which  gave  occafion  to  that  length  of  dia- 
logue reported  in>the  antient  year-books.  So  liberal  were 
then  the  fer.timtnts  of  the  crown,  as  well  as  the  judges,  that 
in  the  lUtute  of  Walc^s,  made  at  Rothelan,  12  Edw.  I.  the 
pleadings  are  diretled  to  be  cirried  on  in  that  principality, 
fine  calumprna  vcrbomm,  non  obfervata  ilia  dura  confuetudlnef 
*'  qui  cadit  a  fyllaba  cadit  a  iota  caufa."  The  judgments 
were  entered  up  immediately  by  the  cleiks  and  officers  of 
the  court  \  and,  if  any  mif-entry  was  mflde,  it  was  reclified' 
by  the  minutes  or  the  remembrance  of  the  court  itfelf. 

When  the  treatife  by  Biition  was  publifhed,  In  the  name 
and  by  the  authority  of  the  king,  (probably  about  the  13 
Edw.  I.  becaufe  the  1-ifl;  ftatutes  therein  referred  to  are  thofe 
of  Winchefter  and  Weftminrcer  the  fecoud)  a  check  feems 
intended  to  be  given  to  the  unwarrantable  practices  of  fome 
judges,  who  had  made  falfe  entries  on  the  rolls  to  cover  their 
own  mifbehaviour,  and  had  taken  upon  them  by  amend- 
ments and  rafures  to  falfify  their  own  records.  The  king 
therefore  declares  (v),  that  "  although  we  have  granted  to 
"  our  juftices  to  make  record  of  pleas  pleaded  before  them, 
**  yet  we  will  not  that  their  own  record  fhall  be  a  v^arranty 
*'  for  their  own  wrong,  nor  that  they  may  rafe  their  rolls, 
"  nor  amend  them,  nor  record  them,  contrary  to  their  origi- 
*'  nal  enrollment."  The  whole  of  which,  taken  together, 
amounts  to  this,  that  a  record  furrepticioufly  or  erroneoufly 
made  up,  to  ftifle  or  pervert  the  truth,  fliould  not  be  a  fanc- 
tion  for  error  ;  and  that  a  record,  originally  made  up  accord- 
ing to  the  truth  ftf  the  cafe,  (hould  not  afterwards  by  any  pri- 
vate rafure  or  amendment  be  altered  to  any  finitler  purpofb. 

(v)  Brit,  proem,  2,  3. 

C  •€  4  But 
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But  when  afterwards  king  Edward,  on  his  return  from  his 
French  dominions  in  the  feventeenth  year  of  his  reign,  after 
upwards  of  three  years  abfence,  found  it  neceflary  (or  conve- 
nient) to  profecute  his  judges  for  their  corruption  and  other 
mal-pradices,  the  perverfion  of  judgments  (w)  by  erafing 
and  altering  records  was  one  of  the  caufes  aihgned  for  the 
heavy  punifhments  inflicted  upon  almoft  all  the  king's  jufti- 
ces,  even  the  moft  able  and  upright  (x).  The  feverity  of 
which  proceedings  feems  fo  to  have  alarmed  the  fucceedinpr 
judges,  that,  through  a  fear  of  being  faid  to  do  wrong, 
they  hefitated  at  doing  that  which  was  right.  As  it  was  fo 
hazardous  to  alter  a  record,  even  from  companionate  mo- 
tives, (as  happened  in  Hengham's  cafe,  which  in  ftri6lnefs  was 


(w)  Jud'icia  perverlerrint,  et  in  nl'iis 
erraverimt.  (Mattli.  Weft.  A  D.  1x89  ) 

(x)  Among  the  other  judj;es,  fir 
Ralph  Hengham  chief  juftice  of  the 
ling's  bench  is  faid  to  have  heenjfined 
9000  marks,  fir  Adam  Stratton  chief 
baron  of  the  exchequer  34,000  marks, 
and  Thomas  Wayland  chief  juftice  of 
the  common  pleas  to  have- bfen  at- 
tainted of  felony,  and  to  have  abjured 
the  realm,  with  a  forfeiture  of  all  his 
eftates  ;  the  whole  amount  of  the  for- 
feitures being  upwards  of  100,000 
marks,  or  70,000  pounds,  (3  Pryn. 
Rec.  401,  40a.)  An  incredible  fum  in 
thofe  days,  before  paper  credit  was  in 
ufe,  and  when  the  annual  fahry  of  a 
thief  juftice  was  only  fixty  marks. 
(Clauf.  6.  Edw.  I.  m.  6.  Dugd.  chron. 
fer.  26.)  The  charge  againft  fir  Ralph 
Hengham  (a  very  learned  judge,  to 
whom  we  are  obliged  for  two  excel- 
lent treatifcs  of  practice)  was  only,  ac- 
cording to  a  tradition  that  vvas  current 
in  Richard  the  third's  time,  (Year- 
hook.  M.  2.  Ric.  in.  10.)  his  altering 
cut  of  mere  compadion  a  fine,  which 
was  fet  upon  a  very  poor  man,  from 
1  31.  4f/.  to  6y.  8rf.  for  which  he  was 
fined  800  marks ;  a  more  probable 
Aim  than  7000.     It  is  true,    the  book 


calls  the  judge  fo  puniflied  Ingham  and 
not  Hengham  :  but  I  (iiid  no  judge  of 
the  name  of  Jiigham  in  Dugdale's  Sc- 
ries; and  fir  Edward  Ceke  (4  Inft. 
ZJS-)  and  fir  Matthew  Hale  (i  P.  C. 
6^6.)  underftand  it  to  have  been  the 
chief  juftice.  And  certainly  his  of- 
fence was  nothing  very  attrocious  or 
difgraceful ;  for  thougli  removed  from 
the  king's  bench  at  this  time  (together 
with  the  reft  of  the  judges)  we  find 
him  about  twelve  years  afterwards 
made  chief  jufticeof  the  common  pleas, 
Pat.  19.  Edv!.  I.  in.  7.Dugd.  chron.fer. 
5i.)  in  which  office  he  continued  till 
his  death  in  z  Edw.  H  {Clauf.  i  Edvj. 
II.  m.  19.  Pat.  1  FAv).  11.  p.  i.  m.  9. 
Dugd.  34.  .'•elden.  pref.  to  Hengham.) 
There  is  an  appendix  to  this  tradition, 
remembered  by  juttice  Southcote  in 
the  rti^^n  of  queen  Elizabeth,  (3  Inlf. 
72.  4  Inft.  %ss)  that  with  this  fine  of 
chief  juftice  Hengham  a  clock-hou(c 
vvas  built  ni  Weftminrter,  and  furnilh- 
ed  with  a  clock,  to  be  heard  into  Welt- 
minftcr-hall.  Upon  which  ftory  I  fhall 
only  remark,  that  the  firft  introduc- 
tion of  clocks  was  not  till  an  hundred 
ycar.<;  afterwards,  about  the  end  of  the 
fourteenth  century.  CEnrycIopcdic.  tit. 
horio£e.) 

certainly 
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certainly  indefenfible)  they  refolved  not  to  touch  a  record  any 
more;  but  held  that  even  palpable  errors,  whejn  enrolled  r.nd 
the  term  at  an  end,  were  too  facred  to  be  rct'liiied  orcalltd  in 
queftion  :  and,  becaufe  Britton  had  forbidden  all  criminal 
and  clandeftine  alterations,  to  make  a  record  ipeak  i  falfity, 
they  conceived  that  they  might  not  judicially  and  publicly 
amend  it,  to  make  it  agreeable  to  tiuih.  In  Edward  the 
third's  time  indeed,  they  once  ventured  (upon  the  certificate' 
of  the  juftice  in  eyre)  to  e'treat  a  larger  fine  than  had  been 
recorded  by  the  clerk  of  the  court  btlow  (y) :  but,  inftead  of 
amending  the  clerk's  erroneous  record,  they  made  a  fecond 
enrollment  of  what  the  juftice  had  declared  ere  ter.us  ;  and 
left  it  to  be  fettled  by  poflerity  in  \yhich  of  the  two  rolls  that 
abfolute  verity  refides,  which  every  record  is  faid  toimpoit  i-a 
itfelf  (z).  And  in  the  reign  of  Pvichaid  the  fecond,  there 
are  inftances  (a)  of  their  rt-fufing  to  amend  the  mofh  palpable 
errors  and  mif-entries,  unlefs  by  the  authority  of  parliament. 

To  this  real  fullennefs,  but  affected  timidity,  of  the  judges, 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  a  ktter)  (b)  was  now  held  to  be  fatal  to 
the  pleader,  and  overturned  his  client's  caufe  (c).  If  they 
durfl  net,  or  would  not,  fet  right  mere  formal  miftakes  at  any 
time  upon  equitable  terms  and  conditions,  they  atleaft  fliould 
have  helvH,  that  trifling  objedlions  were  at  all  times  inad- 
miffiblej  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.  They  might, 
through  a  decent  degree  of  tendernefs,  have  excufed  theui- 
felves  from  amending  in  criminal,  and  efpecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  would  work  an  injuilice  to  either  party;  or  where  he 
could  not  be  put  in  as  good  a  condition  as  if  his   adverfary 

(y)  1  Hal.  P.  C.  6^6.  (c)  In  thofe  dav,s  it  was  ftri£t!y  tnie, 

(r)  I  Leon.  183.  Co.  Lit.  1 17.  Sec     what  Ruggle  (in  liis  ignoramus)  lias  hu- 

Tjag.  3jf.  jT)oronl1y     applieil    lo    tnore    T.iodeni 

(a)  I  Hal.  B.  C.  643.  pleadin>;;s;   "  in   ncftra  lege  nvum  com- 

(b)  Stat.  14  Edw.  HI.  c.  6.  "  ma  cvcriil  tatum  pJacUum.''^ 

had 
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had  made  no  millake.  And,  if  it  was  feared  that  an  amend- 
ment after  tri.U  might  fubjetl  the  jury  to  an  attaint,  how  eafy 
vrzs  i:  to  make  waiving  the  attaint  the  condition  of  allowing 
the  amffndment !  A^>d  y^t  thefe  were  among  the  abfurd  rca- 
Ibns  alhdged  for  never  fuffcring  amendments  at  ail  (d) ! 

The  precedents  then  fet  were  afterwards  mcfl  fcrupuloufiy 
followed  (e),  to  the  great  cbflru^lion  of  juftice,  and  ruin  of 
the  fuitcrs ;  who  hav:;  formerly  fufFered  as  much  by  thefe  ob- 
flinate  fcruples,  and  literal  flriflnefs  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  Aficr  verdicts  and 
judgments  upon  the  merits,  they  wete  frequently  reverfcd  for 
flips  of  the  pen  or  mlf-rpellings  :  and  jufbice  was  perpetually 
i  mangled  in  a  net  of  mere  technical  jargon.  The  legiflaturc 
Ivath  therefore  been  forced  to  interpofe,  by  no  lefs  than  twelve 
iiAtutes,  to  remedy  thefe  opprobriou?  niceties:  and  itsendea- 
Yourfi  have  bren  of  late  fo  well  feconded  by  judges  of  a  more 
libfj-ral  cafe,  that  this  unfeemly  degree  of  ftiiftnefs  is  almofl: 
entirely  eradicated  ;  and  will  probably  in  a  few  years  be  no 
more  remembered,  than  the  learning  of  efibins  and  defaults, 
or  the  counterpleas  of  voucher,  are  at  prefent.  But,  to  re- 
turn to  our  writs  of  error  : 

If  a  writ  of  error  be  brought  after  verd:£l,  he  that  brings 
the  writ,  or  that  is  plaintiff  in  error,  mufl  in  moll  cafes  find 
fubftantial  pledges  of  profecution,  or  bail  (f ) :  to  prevent 
deliiys  by  fiivohjus  pretences  to  appeal;  and  for  fecuring  pay- 
ment of  cofts  and  damages,  which  are  now  payable  by  the 
vanquifhed  party  in  all,  except  a  few  particular  inftances, 
by  virtue  of  the  fevcral  ftatutes  recited  in  the  margin  (g). 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  king's  bench  (h),  and  not  into  the  common 

(<1)  Styl.  J07.  (g)   3  Hen,  VII.    c.  lo.    13  Car.  II- 

(c)   8  Rep.  156,  ire,  c.  z.    8  and  9  W.  III.    c.  ii.  4  and    s 

(f )  Stat.  3  Jac.  I.  c.  8.     13  Car.  II.     Ann.  c.  16. 
<:.  S.  1,6  and  17'  Car.  II.  c.  8.  {h)  Sec  chap.  4. 

pl«lS. 
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picas  (i).  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England.  It  likewlfe  may  hi  brought  from  the  com- 
mon pleas  at  Weftminfter  to  the  kin-;'s  bench  •,  and  then  from 
the  king's  bench  the  canfe  i>  romoveabie  to  the  houfe  of  lords. 
From  proceedings  on  the  law  fide  of  tlie  exchequer  a  writ  of 
error  lies  into  the  court  of  exchequer  chan^.ber  before  the 
lord  chancellor,  lord  treafurer,  and  the  judges  of  the  court  of 
king's  bench  and  common  pleas  :  and  from  thence  it  lies  to  the 
houfe  of  peers.  From  proceedings  in  the  king's  bench,  in 
debt,  detinue,  covenant,  account,  c:.fe,  ejectment,  or  tref- 
pafs,  originally  begun  therein  (except  where  the  king  is  partv) 
it  lies  to  the  exchequer  chamber,  before  thejuftices  of  the 
common  pleas,  and  barons  of  the  exchequer  ;  and  from 
thence  alfo  to  the  houfe  of  lords  (k) :  but  where  the  proceed- 
ings in  the  king's  bench  are  commc-nced  by  original  writ,  fued 
out  of  chancery,  (which  mud  be  for  fome  forcible  injury,  in 
which  the  king  is  fuppofed  to  be  a  party,  in  order  to  punifli 
the  trefpafs  committed  in  a  criminal  manner)  this  takes  the 
cafe  out  of  the  general  rule  laid  down  by  the  llatute ;  fo  that 
the  writ  of  error  then  lies,  without  any  intermediate  frage  of 
appeal,  diretStiy  to  the  houfe  of  lord3,  the  dsrnier  refort  for 
the  Ultimate  decifion  of  every  civil  atftion.  Each  court  of 
appeal,  in  their  refpeftive  ftages,  may,  upon  hearing  the 
matter  of  law  in  which  the  error  is  aSigned,  reverfe  or  affirm 
the  judgment  of  the  inferior  courts  j  but  none  of  them  are 
final,  fave  only  the  houfe  of  peers,  to  whofe  judicial  decifions 
all  other  tribunals  muft  therefore  fubmit  and  conform  their 
own.  And  thus  much  for  reverfalor  afirmance  of  judgments 
by  writs  in  the  nature  of  appeals. 

(i)  finch.  L.  480.     Dyer.  xso.  (k)  Stat,  zy  Eliz.  c.  8. 
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Chapter   the   twentt-sjxth. 


Of    execution. 


TF  the  regular  judgment  of  the  court,  after  the  declfion  of 
the  fuit,  be  not  fufpended,  fuperleded,  or  reverfed,  by 
one  or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  laft  ftep  is  the  execution  of  that  judg- 
ment ;  or,  putting  the  fentence  of  the  law  in  force.  This  is 
performed  in  difl'erent  manners,  according  to  the  nature  of 
the  adlion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiff  recovers  In  an  a£lion  real  or  mixed,  where- 
in the  feifm  or  pcffeflficn  of  land  is  awarded  to  him,  the  writ 
of  execution  fiiall  be  an  habere  facias  feijinam,  or  writ  of 
feifin,  of  a  freehold  ;  or  an  habere  facias  pojfeffionemy  or  writ 
of  pofleffion  (a),  of  a  chattel  intereft  (b).  Thefe  are  writs 
directed  to  the  flieriff  of  the  county,  commanding  him  to 
give  actual  poffeffion  to  the  plaintiff  of  the  land  fo  recovered: 
in  the  execution  of  which,  the  flieriff  may  take  with  him  the 
fojfe  comitatiSi  or  power  of  the  county;  and  may  juflify 
breaking  open  doors,  if  the  poffeffion  be  not  quietly  delivered. 
But,  if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig, 
a  turf,  or  the  ring  of  the  door,  in  the  name  of  feifin,  is 
fufiicient  execution  of  the  writ.  Upon  a  prefentation  to 
a  benefice  recovered  in  a  qiiare  irnpedity  or  affife  of  darrein 

<a)  Appcfld.  No.  II.  Ccc.  4*  (b)  Finch.  L.  470. 

prefeittmcnty 
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prefcntmeniy  the  execution  is  by  a  writ  dc  clcrico  admiltendo; 
dire£ltd,  not  to  xhx  (lieriff,  but  to  the  bifhop  of  his  nietropd- 
litan,  requiring  them  to  admit  and  inilltute  the  cleik  of  the 
plaintiff. 

In  other  a-fiions  where  the  judgment  Is,  that  fomething  i:i 
fpecial  be  done  or  rendered  by  the  defendant,  then,  in  order 
to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a 
fpecial  writ  of  execution  iffues  to  the  flieriff  according  to  the 
nature  of  the  cafe.  As  upon  an  affife  or  quod permittat  pro^ 
Jlcrnere  for  a  nufance,  where  one  part  ot  the  judgaient  is 
quod  amoveatUKf  a  writ  goes  to  the  Ibcriff  to  abate  it  at  the 
charge  of  the  party,  which  likewife  ifl'ues  even  in  cafe  of  an 
indictment  (c).  Upon  a  replevin,  the  writ  of  execution  is  the 
writ  de  retorno  habendo  (d)  -,  and,  if  the  diftrefs  be  eloigned, 
the  defendant  {\\A\  have  a  capias  iu  withernam  (e),  but,  on 
the  plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  "withernam  fhall  be  flayed  (f ).  In  detinue, 
after  judgment,  the  plaintiff  fliall  have  a  dijiringasy  to  cona- 
pel  the  defendant  to  deliver  the  goods,  by  repeated  diftrefTes 
of  his  chattels  (g);  or  elfe  a /t"/>^ /<2czflj- againft  any  third 
perfon  in  whole  hands  they  may  happen  to  be,  to  fliew  caufe 
why  they  fhould  not  be  delivered :  and,  if  the  defendant  ftill 
contniues  obftinate,  the  fherifF  fhall  iummon  an  inquefl  to 
afcertain  the  plaintiff's  damages,  which  iliall  be  levied  (like 
other  damages)  by  feifure  of  the  perfon  or  goods  of  the  de- 
fendant. So  that,  afi-er  all,  in  replevin  and  detinue,  (the 
only  anions  for  recovering  fpecific  pofTefTion  of  perfonal 
chattels)  If  the  wrongdoer  be  very  perverfe,  he  cannot  be 
compelled  to  a  reftitutlon  of  the  identical  thing  taken  or 
detained  ;  but  he  flill  has  his  election,  to  deliver  the  goods, 
or  their  value  (h):  an  imperfe£lion  in  the  law,  that  refults 
from  the  nature  of  perfonal  property,  which  is  eafily  conceal- 
ed or  conveyed  out  of  the  reach  of  juflice,  and  not,  like  land 
and  other  real  property,  always  amefnable  to  the  magiftrate. 

(c)  Comb.  10.  (g)  I  Roll.  Abr.  737.  RaftaI.Entr. 

(d)  See  pag   ijo.  aij. 

(e)  See  pag.  14S.  (h)  Kcilw.  64, 

(f )  I  Leon.  174. 

EXECU- 
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Executions  in  afllons  where  money  only  I3  recovered, 
as  a  debt  or  damaged,  (and  not  any  fpecific  chattel)  are  of 
Eve  forts :  either  againft  the  body  of  the  defendant ;  or  againft 
bis  goods  and  chattels;  or  againft  his  goods  and  the  profits  of 
Tiis  lanas;  cr  againft  his  goods  and  the  pcjjejjlon  of  his  lands  ; 
or  againil  all  three,  liis  body,  lands,  and  goods. 

I.  The  lirfl  of  thefc  fpecies  of  execution,  is  by  writ  of 
ciLplas  ad  fatisfacimdiim(\)\  vhich  diilinguillies  it  from  the 
former  capias^  ad  refpondcndiim^  which-lies  to  compel  an  ap- 
pearance at  the  beginning  of  a  fuit.  And,  properly  fpeak- 
ing,  this  cannot  be  fued  out  againft  any  but  fuch  as  were  liable 
to  be  taken  upon  the  former  capias  (k).  The  intent  of  it  is 
to  impiifon  the  body  of  the  debtor  till  fatisfadlion  be  made 
for  the  debt,  colls,  and  damages :  it  therefore  doth  not  lie 
againft  any  priviledged  ptrfcns,  peers,  or  members  of  parlia- 
ment, nor  againft  executors  or  admin. ftrators,  nor  again(t 
fuch  other  perfons  as  could  not  be  originally  held  to  bail. 
And  fir  Edward  Coke  alfo  gives  us  a  fvngular  inftance  (1), 
where  a  defendant  in  14  Edw.  III.  was  difcbarged  from  a 
capias  becaufe  he  was  of  fo  advanced  an  age,  quod  poenam 
imprifonamsnti  fiihlre  non  pctejl.  If  an  action  be  brought 
againft  an  hufband  and  wife  for  the  debt  of  the  wife,  when 
iole,  and  the  plaintiff  recovers  judgment,  the  capias  (\^?i\\  ifliie 
to  take  both  the  huftjand  and  wife  in  execution  (m.) ;  but,  if 
the  action  was  originally  brought  againft  herfelf,  when  fole, 
and  pending  the  fuit  ftie  marries,  the  capias  fhall  be  awarded 
againft  her  only,  and  not  againft  her  hufoand  (n).  Yet,  if 
judgment  be  recovered  againft  an  hufband  and  wife  for  the 
contraft,  nay,  even  for  the  ptrfonal  mift^ehaviour  (o),  of  the 
wife  during  her  coverture,  the  capias  fliall  iffiie  againft  the 
hufband  only :  which  is  one  of  the  greateft  priviledges  of 
Englifh  wives. 

(i)  Append.  No.  III.  fed.  7.  (ni)  Moor  704. 

(k)  3  Rep.  li.  (a)  Cro.  Jac.  313. 

(1)  iliift.iSp.  (0}  Cio.  Ciir.  513. 
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The  writ  of  cjpins  adf.itisfacicndiim  h  an  execiition  of  the 
highflt  nature,  in  as  much  as  it  deprives  a  man  of  his  liberty, 
till  h,e  m:\kes  the  fatisfa^lion  awarded  ;  and  thererorc,  when 
a  man  is  once  taken  in  execution  upon  this  writ,  no  other 
procefs  can  be  fued  out  againit  his  lands  or  goods.  Only,  br 
Itatute  2t  Jac.  I.  c.  24.  if  the  defemlant  dies,  while  chaige;!' 
in  execution  upon  this  writ,  the  plaintiff  may,  wfter  his  death, 
fue  out  new  executions  againft  hi:;  hinds,  goods,  or  chaifcls. 
The  writ  is  dire£led  to  the  flierifF,  commanding  him  to  take 
the  body  of  the  defendant  and  have  him  at  V<''eflm!n{lcr,  0:1 
a  day  therein  named,  to  make  the  plaintiff  fatisfa6lIon  foe 
his  demand.  And,  if  he  does  not  then  make  fatisfaclion,  h ; 
muil  remain  in  cuftodj  til!  he  does.  This  writ  may  be  fue<l 
out,  as  may  all  other  executory  procefs,  for  cofts,  againft  a 
plaintiff  as  well  as  a  defendant,  when  judgment  is  had  againll 
him. 

When  a  defendant  is  once  in  cuflody  upon  this  procefd, 
he  is  to  be  kept  in  arUa  et  falva  cuftodia  .-'and,  if  he  be  af- 
terwards feen  at  large,  it  is  an  efcape\  and  ihe  plaintiff  may 
have  an  action  thereupon  againft  the  fheriff  for  his  whcit; 
debt.  For  though,  upon  arrefts,  and  what  is  called  mefne^ro- 
cefs,  being  fuch  as  intervenes  between  the  commcncemtnt 
and  end  of  a  fuit  (p),  the  fheriff,  till  the  ftatute  8  &  9  W.  III. 
c.  27.  might  have  indulged  the  defendant  as  he  pleafed,  fo  as 
be  produced  him  in  court  to  anfwer  the  plaintiff  at  the  return 
cf  the  writ:  yet,  upon  a  taking  in  execution,  he  could  never 
give  any  indulgence;  for,  in  that  cafe,  confinement  is  the  whcle 
of  the  debtor's  punifhment,  and  of  the  fatisfattion  made  to 
the  creditor.  Efcapes  are  either  voluntary,  or  negligent. 
Voluntary  are  fuch  as  are  by  the  exprefs  confent  of  the  keeper, 
after  which  he  can  never  retake  his  pnfoner  again  (q),  (though 
the  plaintiff  may  retake  him  at  any  time)  (r)  but  the  fheriff 
muit  anfwer  for  the  debt.  Negligent  efcapes  are  where  the 
prifoner  efcapes  without  his  keeper's  knowledge  or  confent; 
and  then   upon   frefh  purfuit  the  defendant  may  be  retaken,. 

,  (P)  See  pag.  zyp.  (y)  stat.  8  &  $.  W.  IJI.  c.  xj. 

{1)  3  Rep.  Si.     I  Sid.  330. 
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and  the  fnerlff  iliall  be  excufed,  if  he  has  him  again  before 
any  afSbion  brought  againft  himfelf  for  the  efcape  (s).  A  ref- 
cue  of  a  prif  )ner  in  execution^  either  going  to  goal  or  in  goal, 
or  a  breach  of  prifon,  will  not  excufe  the  flieriff  from  being 
guilty  of  and  anfwering  for  th  '  efcape  j  for  he  ought  to  have 
lulncient  force  to  keep  him,  feeing  he  may  command  the 
power  of  the  county  (t).  But  by  itatute  32  Geo.  II.  c.  I'xl.  if 
a  defent-Mnt,  charged  in  execution  for  any  debtlefs  than  100  /. 
will  furrender  all  his  eiTecls  to  his  creditors,  (except  his  appa- 
rel, bcdJing,  and  tools  of  his  trade,  not  amounting  in  the 
wliole  to  the  value  of  10  /.)  and  will  make  oath  of  his  punctual 
compliance  with  the  ftatute,  the  prifoner  may  be  difcharged, 
unlefs  the  creditor  infifts  oil  detaining  bim  ;  in  which  cafe  he 
ihall  allow  him  2  s.  4^.  per  week,  to  be  paid  on  the  firft  day 
of  every  week,  and  on  failure  of  regular  payment  the  prifo- 
ner fhall  be  difcharged.  Yet  the  creditor  may,  at  any  future 
time,  have  execution  againft  the  lands  and  goods  of  the  defen- 
dant, though  never  more  againft  his  perfon.  And,  on  the 
other  hand,  the  creditors  may,  as  in  cafe  of  bankruptcy, 
compel  (under  pain  of  tranfportation  forfeven  years)  fuch  debt- 
or charged  in  execution  for  any  debt  under  100/.  to  make  a 
difcovery  and  furrender  of  all  his  efledls  for  their  benefit ; 
whereupon  he  is  alfo  entitled  to  the  like  difcharge  of  hispcrfon. 

If  a  capias  ad  fatisfaciendum  is  fued  out,  and  a  non  ejl  inven- 
tus is  returned  thereon,  the  plaintiff  may  fue  out  a  procefs 
againft  the  bail,  if  any  were  given  :  who,  we  may  remem- 
ber, ftipulated  in  this  triple  ahernative ;  that  the  defendant 
fhould,  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  his 
debt  and  cofts ;  or,  that  he  fliould  furrender  himfelf  a 
prifoner ;  or,  that  they  would  pay  it  for  him  :  as  there- 
fore the  two  former  branches  of  the  alternative  are  nei- 
ther of  them  complied  with,  the  latter  muft  immediately 
take  place  (u).  In  order  to  which  a  writ  oi fcire facias  may 
be  fued  out  againft  the  bail,  commanding  them  to  fl:iew  caufe 
why  the  plaintiff  fliould  not  have   execution  againft  them 

(s)  F.  N.  B.  130.  (u)  Lutw.  is5p, — 1173. 

(t)  Cio.  Jac.  419. 
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for  his  debt  and  damages  :  and  on  fuch  writ,  If  they  {hew  'o 
fufficient  caufe,  or  the  defendant  does  not  furrender  himfelf 
on  the  day  of  the  return,  or  of  fhewing  caufe  (for  afterwards 
is  not  fufficient)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  wxho£  capias  adfatisfaciendumi  or  other 
procefs  of  execution  againft  them. 

2.  The  next  fpecies  of  execution  is  againft  the  goods  and 
chattels  of  the  defendant ;  and  is  called  a  writ  oi  Jieri  facias 
(w),  from  the  words  in  it  where  the  fheriff  is  commanded, 
quod  fieri  facial  de  bonis y  that  he  caufe  to  be  made  of  the 
goods  and  chattels  of  the  defendant  the  fum  or  debt  recovered. 
This  lies  as  well  againft  priviledged  perfons,  peers,  isc  as 
other  common  perfons  ■,  and  againft  executors  or  adminiftra- 
tors  with  regard  to  the  goods  of  the  deceafed.  The  fheriff 
may  not  break  open  any  outer  doors  (x),  to  execute  either 
this,  or  the  former  writ :  but  muft  enter  peaceably ;  and 
may  then  break  open  any  inner  door,  belonging  to  the  de- 
fendant, in  order  to  take  the  goods  (y).  And  he  may  fell  the 
goods  and  chattels  (even  an  eftate  for  years,  which  is  a  chat- 
tel real)  (z)  of  the  defendant,  till  he  has  raifed  enough  to 
fatisfy  the  judgment  and  cofts :  firft  paying  the  landlord  of 
the  premifes  upon  which  the  goods  are  found,  the  arrears  of 
rent  then  due,  not  exceeding  one  year's  rent  in  the  v/hole  (a). 
If  part  only  of  the  debt  be  levic'd  on  -n  fieri  facias^  the  plain- 
tiff may  have  a  capias  adfatisfaciendum  for  the  relidue  (b). 

A  Third  fpecies  of  execution  is  by  writ  o£  levari  facias  i 
which  affe6ls  a  man's  goods  and  theprqfits  of  his  lands,by  com- 
manding the  ftieriff  to  levytheplaintiff's  debts  on  the  lands  and 
goods  of  the  defendant ;  whereby  the  fneriff  may  feife  all  his 
goods,  and  receive  the  rents  and  profits  of  his  lands,  tillfatis- 
fadion  be  made  to  the  plaintiff  (c).  Little  ufe  is  now  made  of 

(w)  Append.  No.  III.  fee.  7.  (a)  Stat.  8  Ann.  e.  14, 

(x)  s  Rep.  91.  (b)  I  Roll.  Abr.  904.  Cro,  Eliz.  344.' 

(y)  Palm.  54.  (c)  Finch.  L.  471. 

(z)  S  Rep.  171. 
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this  writ  J  t^e  reraedy  by  elegit^  wKieb  takes  poficrfTion  of  the 
lands  rbemfelves,  being  much  more  efTe^iual.  But  of  this 
fpecies  is  a  writ  of  execution  proper  only  to  ecclefiaftics ; 
winch  i;  given  when  the  flieriiT,  upon  a  common  writ  of  ex- 
ecution fued,  returns  that  the  defendant  is  a  beneficed  clerk, 
not  having  any  lay  fee.  In  this  cafe  a  writ  goes  to  the  bifhop 
of  the  dioccfe,  -in  the  nature  of  a  levari  ox  fieri  facias  (d),  to 
levy  the  debt  and  damages  da  bonis  eccleJiafljciSi  which  are 
not  to  be  touched  by  lay  hands  :  and  thereupon  the  bifhop 
fends  out'Z  foquejl ration  of  the  profits  of  the  clerk's  benefice, 
dire£lcd  to  the  church v/ardens,  to  collc£l  the  fame  and  pay 
them  to  the  plaintiff,  till  the  full  fum  be  raifed  (e). 

4.  The  fourth  fpecies  of  execution  is  by  the  writ  of  elegit ; 
which  is  a  judicial  writ  given  by  the  ftatute  Wefiim.  2.  13 
Edw.  I.  c.  iS.  either  upon  a  judgment  for  a  debt,  or  dama- 
ges ',  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law,  a  man  could  only  have 
fatisfaftion  of  goods,  chattels,  and  the  prefent  profits  of  landsy 
by  the  two  raft  mentioned  writs  of  feri  facias  or  levari  facias^ 
but  not  the  polTeffion  of  the  lands  themfelves  :  which  was  a 
natural  confequence  of  the  feodal  principles,  which  prohi- 
bited the  alienation,  and  of  courfe  the  incumbring  of  the 
fief  with  the  debts  of  the  owner.  And,  when  the  reftridtion 
of  alienation  began  to  wear  away,  the  confequence  ftill  con- 
tinued J  and  no  creditor  could  take  the  poflefTion  of  lands, 
but  only  levy  the  growing  profits  :  fo  that,  if  the  defendant 
aliened  his  lands,  the  plaintiff  was  oufted  of  his  remedy. 
The  ftatute  therefore  granted  this  writ,  (called  an  elegit,  be- 
caufe  it  is  in  the  choice  or  eledlion  of  the  plaintiff  whether 
he  will  fue  out  this  writ  or  one  of  the  former)  by  which  the 
defendant's  goods  and  chattels  are  not  fold,  but  only  appraifed; 
and  all  of  them  (except  oxen  and  beafts  of  the  plough)  are 
delivered  to  the  plaintiff,  at  fuch  reafonable  appraifment 
and  price,  in  part  of  fatisfadlion  of  his  debt.   If  the  goods  are 

(d)  J?ffi/?r.  or'tg.  100,  judk.  ij.  7,  (e)  a  Burn.  eccl.  law.  sip. 

inft.  4.    " 
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not  fufficlent,  then  the  moiety,  or  one  half  of  his  freehold 
lands,  whether  held  in  liis  own  name,  or  by  any  other  in  truft 
for  him  (f ),  are  alio  to  be  delivered  to  the  plaintiff ;  to  hold, 
till  out  of  the  rents  and  profits  thereof  the  debt  be  levied,  or 
till  the  defendant's  intcreft  be  expired  :  as,  till  the  death  of 
the  defendant,  if  he  be  tenant  for  life  or  in  tail.  Durincj 
this  period  the  plaintiff  is  called  tenant  by  ^/^_i^//,  of  whom 
we  fpoke  in  a  former  part  of  thefe  commentaries  (g).  We 
there  obferved,  that  till  this  flatute,  by  the  antient  common 
law,  lands  wore  not  liable  to  be  charged  with,  or  ^eifcd  for, 
debts ;  becaufe  by  this  means  the  conne6lion  between  lord 
and  tenant  might  be  deftroyed,  fraudulent  alienations  might 
be  made,  and  the  fervices  be  transferred  to  be  performed  by 
a  ftranger;  provided  {he  tenant  incurred  a  large  debt,  fuffi- 
cient  to  cover  the  land.  And  therefore,  even  by  this  flatute, 
only  one  half  was,  and  now  is,  fubjefl  to  execution  ;  that 
out  of  the  remainder  fuflicient  might  be  left  for  the  lord  to 
diftrein  upon  for  his  fervices.  And,  upon  the  fame  feodal 
principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  (h).  But,  in  cafe  of  a 
debt  to  the  king,  it  appears  by  jfiagna  carta,  c.  8.  that  it  was 
allowed  by  the  common  law  for  him  to  take  poir^ffion  of  the 
lands  till  the  debt  was  paid.  For  he,  being  the  grand  fupe- 
rior  and  ultimate  proprietor  of  all  landed  eftates,  might  feife 
the  lands  into  his  own  hands,  if  any  thing  was  owing  from 
the  vaffal ;  and  could  not  be  faid  to  be  defrauded  of  his  fervi- 
ces, when  the  oufter  of  the  vaffal  proceeded  from  his  own 
command.  This  execution,  or  feifing  of  lands  by  elegit,  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken  :  but  if  execution  can  only  be  had  of  the 
goods,  becaufe  there  are  no  lands,  and  fuch  goods  are  not  fufli- 
cient to  pay  the  debt,  a  capias  ad fatisfaciendwn  may  then  be 
had  after  t-he  elegit ;  for  fuch  elegit  is  in  this  cafe  no  more  in 
effedl  than  zjieri  facias  (i).  So  that  body  and  goods  maybe 
taken  in  execution,  or  land  and  goods  j  but  not  body  and  land 

(f )  Stat.  19  Car.  II.  c,  3.  (h)  i  Roll.  Abr.  888. 

(g)  Book  II.  ch.  i-j.  (i)  Hob.  58. 
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too,   upon  any  judgment  between  fubjeiSl  and  fubjed  in  the 
courfe  of  the  common  law.     But, 

5.  Upon  fome  profecutions  given  by  ftatute  ;  as  in  the 
cafe  of  recognizances  or  debts  acknowledged  on  ftatutes  mer- 
chant, or  ftatutes  ftaple  ;  (purfuant  to  the  itatutes  13  Edw.  I. 
de  jnercaioribus^  and  27  Edw.  III.  c.  9.)  upon  forfqiture  of 
thefe,  the  body,  lands,  ijc.  to  be  appraiftd  to  their  full  ex- 
tended value,  before  he  ddivLrs  them  to  the  plaintiff,  that  it 
maybe  certainly  known  how  foon  the  debt  will  be  fatisfied  (k). 
And  by  ftatute  33  Hen.  VIIT.  c.  39.  all  obligations  made  to 
the  king  fiiall  have  the  fame  force,  and  of  confequence  the 
fame  remedy  to  recover  them,  as  a  ftatute  ftaple  :  though, 
indeed,  before  this  ftatute,  the  king  was  entitled  to  fue  out 
execution  againft  the  body,  linds,  and  goods  of  his  accoun- 
tant or  debcor  (1).  And  his  debt  fhall,  in  fuing  out  execution, 
be  preferred  to  that  of  every  other  creditor,  who  hath  not 
obtained  judgment  before  the  king  commenced  his  fuit  (m). 
The  king's  judgment  alfo  affedls  all  lands,  which  the  king's 
debtor  hath  at  or  after  the  time  of  contiafting  his  debt,  or 
■which  any  of  his  officers  mentioned  in  the  ftatute  13  Eliz.  c. 
4.  hath  at,  or  after  the  time  of  his  entering,  on  the  office  :  fo , 
that,  if  fuch  officer  of  the  crown  alienes  for  a  valuable  confi- 
deration,  the  land  ftiall  be  liable  to  the  king's  debt,  even  in 
the  hands  of  a  bona  Jide  purchafer;  though  the  debt  due  to 
the  king  was  contracted  by  the  vender  many  years  after 
the  alienation  (n).  Whereas  judgments  between  fubje£l 
and  fubjeft  related,  even  at  common  law,  no  farther  back 
than  the  firft  day  of  the  term  in  which  they  were  recover- 
ed, in  refpect  of  the  lands  of  the  debtor  ;  and  did  not  bind 
his  goods  and  chattels,  but  from  the  date  of  the  writ  of  exe- 
cution. And  now,  by  the  ftatute  of  frauds,  29  Car.  II.  c. 
3.  the  judgment  fhall  not  bind  the  land  in  the  hands  of  a 

(k)  F.  N.  B.  131.  (m)  Stat.  33  Hen.  VIII.  c  zp. 

(1)  3  Rep.  ij.  (n)   I©  Rep.  js,  S<S. 
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honajide  purchafer,  but  only  from  the  time  of  aclually  fign- 
ing  the  fame;  nor  the  goods  in  the  hands  of  a  llranger,  or 
a  purchafer  (o),  but  only  from  the  aftual  delivery  of  the  wiit 
to  the  (her iff. 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments:  and  when  the 
plaintiff's  demand  is  fatisfied,  eiihcr  by  the  voluntary  p:iy- 
nient  of  the  defendant,  or  by  this  compulfory  procefs,  or 
otherwife,  fatisfaflion  ought  ro  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  here-after  harrafled  a 
fecond  time  on  the  fame  account.  But  all  thcfe  writs  of  ex- 
ecution muft  be  fucd  out  within  a  year  and  a  day  after  the 
judgment  is  entered  ;  otherwife  the  court  concludes  prima 
facie  that  the  judgment  is  fatisfied  and  extinct  :  yet  however 
it  will  grant  a  writ  of  fcirc  facias  in  purfuance  of  ftatute 
Weflm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  (hew  caufe 
why  the  judgment  fhould  not  be  revived,  and  execution  had 
againfl:  him;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  alledge,  in  order  to  fhew  why  procefs  of  execu- 
tion fliould  not  be  iflued  :  or  the  plaintiff  may  flill  bring  an 
a£lion  of  debt,  founded  on  this  dormant  judgment,  which  was 
the  only  method  of  revival  allowed  by  the  common  law  (p). 

In  this  manner  are  the  feveral  remedies  given  by  the  En- 
glifh  law  for  all  forts  of  injuries,  either  real  or  perfonal,  ad- 
miniftrcd  by  the  feveral  courts  of  juflice,  and  their  refpec- 
tive  officers.  In  the  courfe  therefore  of  the  prefent  volume 
we  have,  firft,  feen  and  confidered  the  nature  of  remedies, 
by  the  mere  a£l  of  the  parties,  or  mere  operation  of  law, 
without  any  fult  in  courts.  We  have  next  taken  a  view 
of  remedies  by  fuit  or  a6lion  in  courts  :  and  therein  have 
contemplated,  firft,  the  nature  and  fpecies  of  courts,  infti- 
tuted  for  the  redrefs  of  injuries  in  general  j  and  then  have 
fiiewn  in  what  particular  courts  application  muft  be  made  for 
the  redrefs  of  particular  injuries,  or  thedo6lrine  of  j  urifdidlions 

(o)  Skin.  JS7.  (p)  Co.  Litt.  250. 
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and  cognizance.  We  afterwards  proceeded  to  confider  the 
nature  and  diftribution  of  wrongs  and  injuries,  affe£ling  every 
fpecies  of  perfonal  and  real  rights,  with  the  refpe£live  reme- 
dies by  fiiit,  which  the  law  of  the  land  has  afiorded  for  every 
poffible  injury.  And,  laflly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  in 
the  courts  of  juuice  :  proceeding  from  the  firii  general  com- 
plaint cr  original  writ ;  through  all  the  ftages  of  procefsy  to 
compel  the  defendant's  appearance;  and  o{ p/eadivgy  or  for- 
mal allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other;  with  the  examination  of  the  validity  of  fuch  com- 
plaint or  excufe,  upon  demurrer,-  or  the  truth  of  the  fadls 
alledged  and  denied,  upon  z^z/^  joined,  and  it»fcveral  trials : 
to  ihe  judgment  or  fentence  of  the  law,  with  refpe6l  to  the 
nature  and  amount  of  the  redrefs  to  be  fpecifically  given  : 
till,  after  confideiing  the  fufpenfion  of  that  judgment  by  writs 
in  the  nature  of  appeals^  we  arrived  at  its  final  executio?i; 
•which  puts  the  party  in  fpecific  pofieffion  of  his  right  by  the 
intervention  of  minifleiial  officers,  or  elfe  gives  him  an  ample 
fatisfaClion,  either  by  equivalent  damages,  or  by  the  confine- 
ment of  his  body,  who  is  guilty  of  the  injury  complained  of. 

This  care  and  circumfpe£lion  in  the  law, — in  providing 
that  no  man's  right  Ihall  be  affefled  by  any  legal  proceeding 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
(liall  not  by  receiving  fuch  notice  take  occafion  to  efcape 
from  juftice  ;  in  requiring  that  evtry  complaint  be  accurately 
and  precifcly  afcertaintd  in  Avriting,  and  be  as  pointedly  and 
exadlly  anfwered ;  in  clearly  ftating  the  queftion  either  of  law 
or  of  f  i6l ;  in  deliberately  refolving  the  former  after  full  ar- 
gumenl;,'ive  difcuffion,  and  indifputably  fixing  the  latter  by 
a  diligent  ;'nd  impartial  trial ;  in  correcting  fuch  errors  as 
m^y  have  arifcn  in  either  of  thofe  modes  of  decifion,  from 
accident,  miftake,  or  furprize;  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  alledged  to  impeach  it; — 
this  anxiety  to  maintain  and  reltore  to  every  individual  the 
enjoyment  of  his  civil  rights,  without  intrenching  upon  thofe 
of  any  other  individual  in  the  nation,  this  parental  folicitude 

which 
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which  pervades  our  whole  legal  conltitution,  is  the  genuine 
ofFspring  of  that  fpirit  of  equal  liberty  which  is  the  finguiar  fe- 
licity of  Engliflimen.  At  the  fame  time  it  muft  be  owned  to 
have  given  an  liandle,  in  fome  degree,  to  thofe  complaints  of 
delay  in  the  pra6lice  of  the  law,  which  are' not  wholly  with- 
out foundation,  but  are  greatly  exaggerated  bej'ond  the  truth. 
There  may  be,  it  is  true,  in  this,  as  in  ail  other  departm;.'nt3 
of  knowledge,  a  few  unworthy  profeffors:  who  ftudy  the  fci- 
ence  of  chicane  and  fophiftry  rather  than  of  truth  and  juilicei 
and  who,  to  gratify  the  fpken,  the  diilioneliy,  and  wiliulnefs 
of  their  clienrs,  may  endeavour  to  fcreen  the  guilty  by  an  un- 
warrantable ufc  of  thofe  means  which  were  intended  to  pro- 
tecl  the  innocent.  But  the  frequent  difappointments,  and  the 
conftant  difcountenance,  that  they  meet  with  in  the  courts  of 
juftice,  have  confined  thefe  men  (to  the  honour  of  this  age  be 
it  fpoken)  both  in  number  and  reputation  to  indeed  a  very  def- 
picable  compafs. 

Yet  fome  delays  there  certainly  are,  and  muft  unavoidably 
be,  in  the  condu£l  of  a  fuit,  however  defirous  the  parties  and 
their  agents  may  be  to  come  to  a  fpeedy  deterTnination.  Thefe 
arife  from  the  fame  original  caufcs  as  were  mentioned  in  exa- 
mining a  former  complaint  (q)  5  from  liberty,  property,  civi- 
lity, commerce,  and  an  extent  of  populous  territory:  which 
whenever  we  are  willing  to  exchange  for  tyranny,  poverty, 
barbarifm,  idlenefs,  and  a  barren  defart,  we  may  then  enjoy 
the  fame  difpatch  of  caufes  that  is  fo  highly  extolled  in  fome 
foreign  countries.  But  common  fenfe,  and  a  little  experience, 
will  convince  us,  that  more  time  and  circumfpedlion  are  re- 
quifite  in  caufes,  where  the  fuitors  have  valuable  and  perma- 
nent rights  to  lofe,  than  where  their  property  is  trivial  and 
precarious,  and  what  the  law  gives  them  to-day,  may  be  fei- 
fed  by  their  prince  to-morrow.  In  Turkey,  fays  Montefquieu 
(r),  where  little  regard  is  fliewn  to  the  lives  or  fortunes  of  the 
fubjeft,  all  caufes  are  quickly  decided:  the  baflia,  on  a  fum- 
mary  hearing,  orders  which  party  he  pleafes  to  be  baftinad*- 
ed,  and  then  fends  them  about  their  bufinefs.  But  in  free  ftates 

(q)  Seepag.  317.  (r)  Sp.  L.  b.  6.  ch.  z, 
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the  trouble,  cxpence,  and  delays  of  judicial  proceedings  are 
the  price  that  every  fubje£l  pays  for  his  liberty  :  and  in  all  go- 
vernments, he  adds,  the  formalities  of  hw  increafe,  in  pro- 
portion to  the  value  which  is  fet  on  the  honour,  the  fortune, 
the  liberty,  and  life  of  the  fubjedl. 

From  thefe  principles  it  might  reafonably  follow,  that  the 
Engli{h  courts  {hould  be  fubjedl  to  more  delays  than  thofe  of 
other  nations ;  as  they  fet  a  greater  value  on  life,  on  liberty, 
and  on  property.  But  it  is  our  peculiar  felicity  to  enjoy  the 
advantage,  and  yet  to  be  exempted  from  a  proportionable 
fhare  of  the  burthen.  For  the  courfe  of  the  civil  law,  to 
which  moft  other  nations  conform  their  praftice,  is  much 
more  tedious  than  ours  ;  for  proof  of  which  I  need  only  ap- 
peal to  the  fuitors  of  thofe  courts  in  England,  where  the  prac- 
tice of  the  Roman  law  is  allowed  in  its  full  extent.  And  par- 
ticularly in  France,  not  only  our  Fortefcue  (s)  accufes  (of  his 
own  knowledge)  their  courts  of  moft  unexampled  delays  in  ad- 
miniftring  juftice;  but  even  a  writer  of  their  own  (t)  has  not 
fcrupled  to  teftify,  that  there  were  in  his  time  more  caufes 
there  depending  than  in  all  Europe  befides,  and  fomeof  them 
an  hundred  years  old.  But  (not  to  enlarge  on  the  prodigi- 
ous improvements  which  have  been  made  in  the  celerity  of 
juftice  by  the  difufe  of  real  aQions,  by  the  ftatutes  of  amend- 
ment and  jeofails  (v),  and  by  other  more  modern  regulations, 
which  it  now  might  be  indelicate  to  remember,  but  which 
pofterity  will  never  forget)  the  time  and  attendance  afforded 
by  the  judges  in  our  Englifti  courts  are  alfo  greater  than  thofe 
of  many  other  countries.  In  the  Roman  calendar  there  were 
in  the  whole  year  but  twenty-eight  judicial  or  triverbial  (u)  days 
allowed  to  the  praetor  for  hearing  caufes  (w);  whereas,  with 
us,  one  fourth  of  the  year  is  term  time,  in  which  three  courts 
conftantly  fit  for  the  difpatch  of  matters  of  law ;  befides  the  very 
clofe  attendance  of  the  court  of  chancery  for  determining  fuits 

(s)  De  Laud.  Lh.  c.  S3'  qu'ihus  Rcelat   practeri  fart  tr'ia  verla^ 

(t)  Bodin.  de  Repuhl.  1.  6.  c.  6.  do,  dico,  addico.     {Calv.  Lex-  185.) 

(v)  See  pag.  406.  (w)  Spelm.  of  the  terms,  fee.  4-  c-?* 

(u)  Othcrwife  c«llcd,  dies  fajll,  In 

in 


Ch.  26.  Wrong  s*  425 

in  equity,  and  the  numerous  courts  of  afRfe  and  nifipriiis  that 
fit  in  vacation  for  the  trials  of  matters  of  fa6l.  Indeed  th<'re 
is  no  other  country  in  the  known  world  that  hath  an  inlUru- 
tion  fo  commodious  and  fo  adapted  to  the  difpatch  of  cauf.s, 
as  our  trials  by  jury  in  thofe  courts  for  the  decifion  of  facts  : 
in  no  other  nation  under  heaven  does  Juftice  make  her  pro- 
grefs  twice  in  each  year  into  almoft  every  part  of  the  king- 
dom, to  decide  upon  the  fpot  by  the  voice  of  the  people  them- 
felves,  the  difputes  of  the  remotefl  provinces. 

And  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfivejurifdiftion, 
it  is  in  fome  meafure  a  branch  of  the  talk  I  have  undertaken, 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  pradtice 
adopted  by  thofe  courts.  Thefe  will  therefore  be  the  fubjeit 
qf  the  enfuing  chapter. 
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Chapter  the  twenty-seventh. 


Of  proceedings   in    the   COURTS   of 
E  QJJ  I  T  Y. 


"OEFORE  we  enter  on  the  propofed  fubjeft  of  the  enfuing 
chapter,  viz.  the  nature  and  method  of  proceedings  in 
the  courts  of  equity,  it  will  be  proper  to  recolle£l  the  obfcr- 
vations  which  were  made  in  the  beginning  of  this  book  (a) 
on  the  principal  tribunals  of  that  kind,  acknowledged  by  the 
confi.Itution  of  England;  and  topremife  a  few  remarks  upon 
thofe  particular  csufes,  wherein  any  of  them  claims  and  exer- 
cifes  a  fole  jurifdidlion,  diftinftion  from  and  exclufive  of  the 
other. 

I  HAVE  already  (b)  attempted  to  trace  (though  very  concife- 
ly)  the  hiftory,  rife,  and  progrefs  of  the  extraordinary  court, 
©r  court  of  equity,  in  chancery.  The  fame  jurifdi£lion  is  ex- 
ercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in  the  equi- 
ty court  of  the  exchequer,  with  a  diftinftion,  however,  as  to 
fome  few  matters,  peculiar  to  each  tribunal,  and  in  which  the 
other  cannot  interfere.  And,  firft,  of  thofe  peculiar  to  the 
chancery. 

I.  Upon  the  abolition  of  the  court  of  wards,  the  care  which 
the  crown  was  bound  to  take,  as  guardian  of  its  infant  tenants, 
was  totally  extinguifhed  in  every  feodal  view,  but  refulted  to 

(a)  Ch.  4.  and  6.  (b)  Pag.  4p,  &c 
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the  king  in  his  court  of  chancervj  together  with  the  general 
protection  (c)  of  2\\  other  infants  in  the  kingdom.  "When 
therefore  a  fatherlefs  child  has  no  other  guardian,  the  court 
of  chancery  hath  a  right  to  appoint  one  :  and,  from  all  pro- 
ceedings relative  thereto,  an  appeal  lies  to  the  houfeui  lords. 
The  court  of  exchequer  can  only  appoint  a  guardian  adlitern^ 
to  manage  the  defence  of  the  infant  if  a  fult  be  commenced 
againtl:  him  ;  a  power  which  is  incident  to  the  jurifdiclion  of 
every  court  of  juftlce  (d)  :  but  when  the  intercft  of  a  minor 
comes  before  the  court  judiciallvj  in  the  progrefs  of  i*a  caufe, 
or  upon  a  bill  for  that  purpofe  filed,  either  tribunal  indifcri- 
minately  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idiots  and  lunatics  :  the  king  hi mfelfufed  former- 
ly to  commit  the  cuflody  of  them  to  proper  committees,  in 
every  particular  cafe  ;  but  now,  to  avoid  folicitationsand  the 
very  fhadow  of  undue  partiality,  a  warrant  is  ilTued  by  the 
king  (e)  under  his  royal  fign  manual,  to  the  chancellor  or 
keeper  of  his  feal,  to  perform  this  oflice  for  him:  and  if  he 
a£ls  improperly  in  granting  fuch  cuflodies,  the  complaint 
muil  be  made  to  the  king  himfeif  in  council  (f).  But  the. 
previous  proceedings  on  the  commiffion,  to  inquire  whether 
or  no  the  party  be  an  idiot  or  a  lunatic,  are  on  the  law-fide 
of  the  court  of  chancery,  and  can  only  be  redrefled  (if  erro- 
neous) by  writ  of  error  in  the  regular  courfe  of  law. 

3.  The  king,  as  parens  patriae,  has  the  general  fuperinten- 
dence  of  all  charities  ;  which  he  exercifes  by  the  keeper  of  his 
confcience,  the  chancellor.  And  therefore,  whenever  it  is  ne- 
ceflary,theattorney-general,atthe  relation  of  fome  informant, 
(v;hoisufually  called  the  relator)  files  exojiciozn  information 
in  the  court  of  chancery  to  havethecharity  properly  eftablifh- 
ed.  By  ftatute  alfo  43  Eliz.  c.  4.  authority  is  given  to  the 
lord  chancellor  or  lord  keeper,  aaid  to  the  chancellor  of  the 

(c)  F.  N.  B.  17.  (c)  Sec  book  I.  ch.  8. 

(d)  Cro.  Jac.  641.     a  Lev.  163.  T.        (f)  3  P.  Wms.  jo8. 
Jones.  50. 
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duchy  of  Lancafter,  refpeftively,  to  grant  commiflions  under 
thetr  feveral  feals,  to  inquire  into  any  abufes  of  charitable  do- 
nations, and  rediify  the  fame  by  decree  ;  which  may  be  re- 
viewed in  the  refpective  courts  of  the  feveral  chancellors,  u- 
pon  exceptions  taken  thereto.  But,  though  this  is  done  in 
the  petty  bag-office  in  the  court  of  chancery,  becaufe  the  com- 
miffion  is  there  returned,  it  is  not  a  proceeding  at  common 
law,  but  treated  as  an  original  caufe  in  the  court  of  equity. 
The  evidence  below  is  not  taken  down  in  writing,  and  the  re- 
fpondent,  in  his  anfwer  to  the  exceptions,  may  alledge  what 
new  matter  he  pleafes  ;  upon  which  they  go  to  proof,  and 
examine  witneffes  in  writing  upon  all  the  matters  in  iffue : 
and  the  court  may  decree  the  refpondent  to  pay  all  the  cofts, 
though  no  fuch  authority  is  given  by  the  ftatute.  And,  as 
it  is  thus  confidered  as  an  original  caufe  throughout,  an  ap- 
peal lies  of  courfe  from  the  chancellor's  decree  to  the  houfe 
of  peers  (g),  notwithflandlng  any  loofe  opinions  to  the  con- 
trary (b). 

4.  By  the  feveral  ftatutes,  relating  to  banhruptSy  afumma- 
ry  jurifdidion  is  given  to  the  chancellor,  in  many  matters 
confequential  or  previous  to  the  commiffions  thereby  directed 
to  be  iffued  ;  from  which  the  ftatutes  give  no  appeal. 

On  the  other  hand,  the  jurifdi£lion  of  the  court  of  chan- 
cery doth  not  extend  to  fome  caufes,  wherein  relief  rnay  be 
had  in  the  exchequer.  No  information  can  be  brought,  in 
chancery,  for  fuch  miftaken  charities,  as  are  given  to  the  king 
by  the  ftatutes  for  fupprefling  fuperftitious  ufes.  Nor  can 
chancery  give  any  relief  againft  the  king,  or  dire6l  any  a£t  to 
be  done  by  him,  or  make  any  decree  difpofing  of  or  afte£ling 
his  property;  not  even  in  cafes  where  he  is  a  royal  truftee  (i). 
Such  caufes  muft  be  determined  in  the  court  of  exchequer,  as 
a  court  of  revenue  ;  which  alone  has  power  over  the  king's 

(g)  Duke's  char.  ufes.  6.  iz8.    Cor-  pany-  Caijc.  a4th  Oc^.  r7<to.  Reeve  -v. 

poration  of  Biirford  t;.  Lentliall,  t'lVflc.  Attorney -general.    Cane,    zyjh    Nov. 

pih  May,  1743.  i74i..Lighiboiirn  r.  Auorney-general. 

(h)  X  Vern.  118.  Cane,  ad  May,  1743. 

C')  Hujjgins  v.  Yorkbuildings  Com- 
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trcafure,  and  the  oniccrs  employed  in  its  management :  unlefs 
where  it  properly  belongs  to  the  duchy  court  of  Lancafler, 
which  hath  alfo  a  fimilar  jurifdidlion  as  a  court  of  revenue  ; 
and,  like  the  other,  confifts  of  both  a  court  of  la*  and  a 
court  of  equity. 

In  all  other  matters,  what  is  faid  of  the  court  of  equity  in 
chancery,  will  be  equ-illy  applicable  to  the  other  courts  of 
equity.  Whatever  ciifFereiice  there  may  be  in  the  forms  of 
practice,  it  arifes  from  the  different  conflitution  of  their  offi- 
cers :  or,  if  they  differ  in  any  thing  more  effential,  one  of 
them  muft  certainly  be  wrong  ;  for  truth  and  juflice  are  al- 
ways uniform,  and  ought  equally  to  be  adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehcnfive,  view  of  the 
general -nature  of  equity,  as  now  underllood  and  pra£tifcd  in 
our  feveral  courts  of  judicature.  1  have  formerly  touched  upon 
it  (k),  but  imperfectly  :  it  deferves  a  more  Complete  explica- 
tion. Yet,  as  nothing  is  hitherto  extant,  that  can  give  a 
ftranger  a  tolerable  idea  of  the  courts  of  equity  fubfifting  in 
England,  as  diftinguilhed  from  the  courts  of  law,  the  com- 
piler of  thefe  obfervations  cannot  but  attempt  it  with  difH- 
dence  :  they,  who  know  them  beft,  are  too  much  employed 
to  find  time  to  write ;  and  they,  who  have  attended  but  little 
in  thofe  courts,  muft  be  often  at  a  lols  for  materials. 

Equity  then,  in  its  true  and  genuine  meaning,  is  the  foul 
and  fpirit  of  all  law  :  pofitive  law  is  conilrued,  and  rational  law 
is  made,  by  it.  In  this,  equity  is  fynonymous  to  juftice  ;  in 
that,  to  the  true  fenfe  and  found  interpreiation  of  the  rule. 
But  the  very  terms  of  a  court  of  equity  and  a  court  of  /au/,  as 
contrafled  to  each  other,  are  apt  to  confound  and  miflead  us : 
as  if  the  one  judged  without  equity,  and  the  other  was  not 
bound  by  any  la'v.  Whereas  every  definition  or  illuftration 
to  be  met  with,  which  now  draws  a  line  between  the  two  ju- 

(k)  Vol.  I.  introd.  fee  a.  and  3.  ad  calc. 
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di6lions,  by  fetting  law  and  equity  in  oppofition  to  each  other. 
.will  be  found  either  totally  erroneous,  or  erroneous  to  a  cer- 
tain dec-res. 

O 

1.  Thus  in  the  firft  place  it  is  faid  (!),  thnt  it  is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of  the 
common  law.  But  no  fuch  power  was  contended  lor.  Hard 
was  the  cafe  of  bond  creditors,  whofe  debtor  dcvifed  away  his 
real  eflate  j  rigorous  and  uhjuft:  the  rule,  which  put  the  devi- 
fee  in  a  better  condition  than  the  heir  (m):  yet  a  court  of 
equity  had  no  power  to  interpjfe.  Hard  is  the  common  law 
ftill  fubfifting,  that  land  deviled,  or  defcending  to  the  heir, 
ihall  not  be  liable  to  fimplc  contraft  debts  of  the  anceflor  or 
devifor  (n),  although  the  money  was  laid  out  in  purchafing 
the  very  land  j  and  that  the  father  (hall  never  immediately 
fucceed  as  heir  to  the  real  eftate  of  the  fon  (o);  but  a  court 
of  equity  can  give  no  relief ;  though  in  both  thefe  inftances 
the  artificial  reafon  of  the  law,  arlfing  from  feodal  principles, 
has  long  ago  entirely  ceafed.  The  like  maybe  obferved  of  the 
defcent  of  lands  to  a  remote  relation  of  the  whole  blood,  or 
even  their  efcheat  to  the  lord,  in  preference  to  the  owner's 
half-brother  (p) ;  and  of  the  total  flop  to  all  jufticc,  by  cau- 
fing  the  parol  to  demur  (q),  whenever  an  infant  is  fued  as  heir 
or  is  party  to  a  real  aftion.  In  all  fuch  cafes  of  pofitive  law, 
the  courts  of  equity,  as  well  as  the  courts  of  law,  muft  fay 
with  Ulpian  (r),  "  hoc  quidem  perquam  durum  ejiffedita  lex 

fcripta  eji" 

2.  It  is  faid  (s),  that  a  court  of  equity  determines  according 
to  the  fpiiit  of  the  rule,  and  not  according  to  the  fl:ri£lnefs  of 
the  letter.  But  fo  alfo  does  a  court  of  law.  Both,  for  inftance, 
are  equally  bound,  and  equally  profefs,  to  interpret  ftatutes 
according  to  the  true  intent  of  the  legiflature.  In  general 
laws  all  cafes  cannot  be  forefeen;  or,  if  forefeen,  cannot  be 

(I)   Lord  Kairncsprinc.  of  equit-44,  (p)  Jh'iJ.pag.iij. 

(m)  See  Vol   II.  ch.  23.  pag.  nS.  (q)  See  pag.  300. 

(n)  Ibid.  ch.  I  J.  pag.  143,  144.  ch.  (r)  Ff.  40.  9-  n- 

23.  pag.  377.  (sj  Lord  Kaimes  piiiic.  of  eq.  177- 
(o)  Ibid.  ch.  14.  p.  Z08. 

— prefled : 
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exprefTed ;  fome  will  arife  that  will  fall  within  the  meaning, 
though  not  within  the   words,  of  the  Icgiflator ;  and  others, 
which  may  fall  within  the  letter,  may  be  contrary  to  his  mean- 
ing, though  not  expreft-ly  excepted.     Thefe  cafes,  thus  out  of 
the  letter,  are  often  faid  to  be  within  the  equity,  of  an  acl  of 
parliament  J  and  fo,  cafes  within  the  letter  are  frequently  out 
of  the  equity.    Here  by  equity  we  mean  nothing  bur  the  found 
interpretation  of  the  law  ;  though  the  words  of  the  Jaw  itfelf 
may  be  too  general,  too  fpecial,  or  otherwife  inaccurate  or 
defe£llve.  Thcfe  then  are' the  cafes  which,  as  Grotius  (t)  fays, 
**  lex  non  exaSle  definite  fed  arbitrio  boni  viri  permittit ;"  in 
order  to  find  out  (he  true  fenfe  and  meaning  of  the  lawgiver, 
from  every  other  topic  of  conftruclion.  But  there  is  not  a  fm- 
gle  rule  of  interpreting  laws,  whether  equitably  or  ftridly,  that 
is  not  equally  ufed  by  the  judges  in  the  courts  both  of  law  and 
equity:  the  confrrix^lion  muft  in  both  be  the  fame;   or,  if 
the  differ,  it  is  only  as  one  court  of  law  may  alfo  happen  to 
differ  from  another.     Each  endeavours  to  fix  and  adopt  the 
true  f^nfe  of  the  law  in  quelllon  ;  neither  can  enlarge,  dimi- 
nifh,  or  alter,  that  fenfe  in  a  fmgle  tittle. 

3.  Again,  it  hath  been  faid  (u),  thztfraudy  accidenty  and 
tritjly  are  the  proper  and  peculiar  objects  of  a  court  of  equity. 
But  every  kind  oifraudh  equally  cognizable,  and  equally  ad- 
verted to,  in  a  court  of  law  :  and  fome  frauds  are  only  coorni- 
7ab]e  there,  as  fraud  in  obtaining  a  devife  of  lands,  which  is 
always  fent  out  of  the  equity  courts  to  be  there  determined. 
Many  accidents  are  alfo  fupplicd  in  a  court  of  law  ;  as,  lofs  of 
deeds,  miftakes  in  receipts  or  accounts,  wrong  payments, 
deaths  which  make  it  impoffible  to  perform  a  condition  lite- 
rally, and  a  multitude  of  other  contingencies ;  and  many  can- 
not be  relieved  even  in  a  court  of  equity  j  as,  if  by  accident 
a  recovery  is  ill  fufFered,  a  devife  ill  executed,  a  contingent 
remainder  deftroyed,  or  a  power  of  leafing  omitted  in  a  fa- 
mily fettlement.     A  technical  trujl  indeed,  created  by  the  li- 

(t)  De  aequltatc.  &0..  3.  (u)  i  Roll.  Abr,  374. 4  Inft.  84.  jo  Mod.  r. 

mitation 
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mitation  of  a  fecond  ufe,  was  forced  into  the  courts  of  equity, 
in  the  manner  formerly  mentioned  (w)  :  and  this  fpecies  of 
trufts,  extended  by  inference  and  conflruftion,  have  ever  fince 
remained  as  a  kind  of  peculium  in  thofe  courts.  But  there  are 
other  trufts,  which  are  cognizable  in  a  court  of  law  :  as  depo- 
fita,  and  ail  manner  of  bailments  ;  and  efpecially  that  impli- 
ed contraft,  fo  highly  beneficial  and  ufeful,  of  having  under- 
taken to  account  for  money  received  to  another's  ufe  (x),  which 
is  the  ground  of  an  aftion  on  the  cafe  almoft  as  univerfally  re- 
medial as  a  bill  in  equity. 

4.  Once  more  j  it  has  been  f^iid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  a£ls  from  the  opinion  of 
the  judge  (y)  founded  on  the  circumftances  of  every  particular 
cale.  "Whereas  the  fyftem  of  our  courts  of  equity  is  a  labour- 
ed connected  fyftem,  governed  by  eftabliflied  rules,  and  bound 
down  by  precedents,  from  which  they  do  not  depart,  although 
the  reafon  of  fome  of  them  may  perhaps  be  liable  to  objec- 
tion. Thus,  the  refufing  a  wife  her  dower  in  a  truft-eftate 
(z),  yet  allowing  the  hufband  his  courtefy  :  the  holding  the  pe- 
nalty of  a  bond  to  be  merely  a  fecurity  for  the  debt  and  inte- 
reft,  yet  confid;fring  it  fometimes  as  the  debt  itfelf,fo  that  the 
interefl:  (hall  not  exceed  that  penalty  (a)  :  the  diftinguilhing 
between  a  mortgage  zx Jive  per  cent,  with  a  claufe  of  redudlion 
Xofoury  if  the  intereft  be  regularly  paid,  and  a  mortgage  at 
four  per  cent,  with  a  claufe  of  enlargement  lojive^  if  the  pay- 
ment of  the  intereft  be  deferred  ;  fothat  the  former  fhall  be 
deemed  a  conicientious,  the  latter  an  unrighteous,  bargain  (b) '. 
all  thefe,  and  other  cafes  that  might  be  inftanced,  are  plainly 
rules  of  pofitive  law  ;  fupported  only  by  the  reverence  that  is 

(w)  Book  II.  ch.  io.  "  chancellor's  foot.     What  an  uncer- 

(x)  See  pag.  161.  "tain  meafure  woviltl  this  be  !     One 

(y)  This  is  Rated  by  Mi.  Selden  (Ta-  "  chancellor  has  a  long  foot,  another  a 

bletalk.  tit.  equity)  with  more  pleafan-  *'  fhort  foot,  a  third  an  indifferent  foot. 

try  than  truth.     "  For  laiv,  we  have  *'  It  is  the  fame  thing  with  the  chancel- 

•'  a  meafure,  and  know  what  to  trufl:  "  lor's  confcience." 

*«  to  :  equity  is  according  to  the  confci-         (z)   2  P.  Wms.  6:^0.  See  Vol.  Il* 

*'  enceof  him  thjt  is  chancellor  ;  and,  pag.  337. 

*'  as  that  is  larger  or  narrower,   fo  is         (a)  Salk  154, 

"  equity.  'Tisall  one,asifthey  flioiild         (b)  1  Vein.  j8p.  316,  3  Atk.  S»o. 


*'  make  the  ftandard  of  the  meafure  a 
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Ihewn,  and  generally  vtvy  properly  {hewn,  to  a  leries  of  for- 
mer determinations ;  that  the  rule  of  property  may  b:;  uniform 
and  fkatly.  Nay,  foniefimes  a  precedenr  is  fo  fhridly  fol- 
lowed, that  a  particular  judgment,  founded  uppn  fpfcial  cir- 
cumflances(c),  gives  rife  to  a  general  rule. 

In  lliort,  if  a  court  of  equity  in  England  dii'.  reaily  acl,  as 
a  very  ingenious  writer  in  the  other  part  of  the  ifland  fuppo- 
fes  it  (from  theory)  to  do,  it  would  rife  above  all  lav/,  either 
common  or  (tatute,  and  he  a  moft  arbitrary  legilLuor  in  every 
particular  cafe.  No  wonder  he  is  fo  often  mitlaken.  Grotius, 
or  PufFcndorf,  or  any  other  of  the  great  maftei's  of  jurifpru- 
dence,  would  have  been  as  little  able  to  difcover,  by  their  own 
light,  the  fyfliem  of  a  court  of  equity  in  England,  as  the  fyf- 
tem  of  a  court  of  law.  Efpecially,  as  the  notions  before-men- 
tioned, of  the  character,  power,  and  practice  of  a  court  cf 
equity,  were  formerly  adopted  and  propagated  (though  not 
with  approbation  of  the  thing)  by  our  principal  antiquarians 
and  lawyers  ;  Spelman  (d),Coke  (e),  Lambard  (f),  and  Selden 
(g),  and  even  the  great  Bacon  (h)  himfelf.  But  this  was  in 
the  infancy  of  our  courts  of  equity,  before  their  jurifdiftion 
was  fettled,  and  when  the  chancellors  themfelves,  partly  from 
their  ignorance  of  law  (being  frequently  bifliopsor  ftatefmen) 
partly  from  ambition  and  lull  of  power  (encouraged  by  the 
arbitrary  principles  of  the  age  they  lived  in)  but  principally 
from  the  narrow  and  unjuft  decifions  of  the  courts  of  law,  had 
arrogated  to  themfelves  fuch  unlimited  authority,  as  hath  total- 
ly been  diiclaimed  by  their  fucceirors  for  now  above  a  century 
paft.  The  decrees  of  a  court  of  equity  were  then  rather  in  the 
nature  oi  awards,  formed  on  the  fudden  pro  re  ?iata,  with  more 
probity  of  intention  than  knowledge  of  the  fuhjecl: ;  founded 

(c)  See  thecafeof  Fofler  and  Munt,  ratioiie,  recogncfcat  quae  voluer'it,  viuta 
I  Vein.  473.  with  rcf^anl  to  the  undil-  et  ddent  poutfuae  vidcbitur  prudcntiae. 
pofed  refiduum  of  peiibnal  eftates.  {^^'■'jj  108.) 

(d)  ^aeinfumm'n  tiibiina/ihis  mul-  (c)  See  pag.  S3,  54. 
i'le  legum  canone  deccrniinl  judices,  folus  (f)  Archeion  71,  7*,  73. 
{ft  res  ese^er'it)  coh'ihet  cavcellarius  ex  (g)  Ulij'upra. 

afbitrio;   ncc  alitur  dccretis  ienetiir  fiiae         (h)  De  Aiigm.  Sclent.  I.  8.  c.  3. 
curiae  vel  Jul  ipfius,  quin^  elmsnt;  nova 

Vol.  III.  E  e  ©ft 
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on  no  fettled  principles,'  as  being  never  (IcHgned,  and  there- 
fore ntrver  uftii  for  prt^cedents.  Bur  the  fyfiems  of  jurifpru- 
dence,  in  our  courts  both  of  law  and  equny,  are  now  equally 
artilicial  fyfr.^ms,  foundc-d  in  the  fame  principles  of  jullice 
and  pofitive  h\v;  but  varied  by  different  uf^.ges  in  the  forms 
nnd  ir.ode  of  their  proceedings  :  the  one  being  originally  de- 
rived (though  much  reformed  and  improved)  from  the  feodal 
cuftoms,  as  they  prevailed  in  different  ages  in  the  Saxon  and 
NormTn  judicatures ;  the  other  (but  with  equal  improvements}- 
from  the  imperial  and  pontifical  formularies,  introduced  by 
their  clerical  chancellors. 

The  fuggeftion  indeed  of  every  bill,  togive  jurifdi^llon  to 
the  courts  of  equity,  (copied  from  thofe  early  times)  is,  that 
the  complainant  hath  no  remedy  at  the  common  law.  But 
he,  who  fliould  from  thence  conclude,  that  no  cafe  is  judged 
of  in  equity  where  there  might  have  been  relief  at  law,  and 
£t  the  fame  time  cafts  his  eye  on  the  extent  and  variety  of  the 
cafes  in  our  equity-reports,  mult  think  the  law  a  dead  letter 
indeed.  The  rules  of  property,  rules  of  evidence,  and  rules 
of  interpretation,  in  both  courts  are,  or  fliould  be,  exadly  the 
fame  :  both  ou^ht  to  adoot  the  beft,  or  mufl  ceafe  to  be 
courts  of  juftice.  Formerly  fome  caufes,  which  now  no  lon- 
ger exill,  might  occafion  a  different  rule  to  be  followed  in 
one  court,  from  what  was  afterwards  adopted  in  the  other,  as 
founded  in  the  nature  and  reafon  of  the  thing  :  but  the  inflant 
thofe  caufes  ceafed,  the  meafure  of  fubdantial  juftice  ought 
to  have  been  the  fame  in  both.  Thus  the  penalty  of  a  bond, 
originally  contrived  to  evade  the  abfurdity  of  thofe  monkifti 
conftitutions,  which  prohibited  taking  interefl:  for  money,  was 
therefore  very  pardonably  confidered  as  the  real  debt  in  the 
courts  of  law,  when  the  debtor  negle£ted  to  perform  his  agree- 
ment for  the  return  of  the  loan  with  interefl: :  for  the  judges 
could  not,  as  the  law  then  Rood,  give  judgment  that  the  in- 
terefl: fliould  be  fpcclfically  paid.  But  when  afterwards  the 
taking  of  interefl:  became  legal,  as  the  neceffary  companion  of 
commerce  (i),  nay,  after  the  fl:atute  of  37  H.  VIII.  c.  9.  bad 

(i)  Sec  Vol.  II.  pag.4S<5. 

declared 
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declared  the  dtbt  or  loan  itftlf  to  be  "  the  jufl  and  true  in- 
•'  tent"  for  winch  the  obligation  was  given,  their  narrow- 
minded  fucceflbrs  ftill  adhered  wilfully  and  technically  to  the 
letter  of  the  antient  precedents,  and  refufed  to  confider  the 
payment  of  principal,  intereft,  and  cofts,  as  a  full  fatista£lion 
of  the  bond.  At  the  fan^e  time  moie  liberal  men,  who  fat 
in  the  courts  of  equity,  conftruej  the  inftrument  according 
roits"  jull  and  true  intent,"  as  merely  a  fccurity  for  the  loan  : 
in  which  light  it  was  certainly  underftood  by  the  parties,  at: 
leaft  after  thefe  deteiaiinations ;  and  therefore  this  conftruc- 
tion  fliould  have  been  univtrfally  received.  So  in  mortga- 
ges, being  only  a  landed  as  the  other  is  a  perfonal  fecurity 
for  the  money  lent,  the  payment  of  principal,  intereft,  and 
cofts,  ought  at  any  time,  before  judgment  executed,  to  have 
faved  the  forfeiture  in  a  court  of  law,  as  well  as  in  a  court 
of  equity.  And  the  inconvenience  as  well  as  injuftice,  of 
putting  different  conftruftions  indifferent  courts  upon  one 
and  the  fame  tranfafiion,  obliged  the  parliament  at  length 
to  interfere,  and  to  diredi  by  the  ftatutes  4  and  5  Ann.  c.  16. 
and  7  Geo,  II.  c.  20.  that,  in  the  cafes  of  bonds  and  mort- 
gages, what  had  long  been  the  pra£lice  of  the  courts  of  equi- 
ty (hould  alfo  for  the  future  be  followed  in  the  courts  of  law. 

Again,  neither  a  court  of  equity  nor  of  law  can  vary  mens' 
wills  or  agreements,  or  (in  other  words)  make  wills  or  agree- 
ments for  them.  Both  are  to  underftand  them  truly,  and  there- 
fore both  of  them  uniformly.  One  court  ought  not  to  extend, 
nor  the  other  abridge,  a  lawful  provifion  deliberately  fettled 
by  the  parties,  contrary  to  is  jufl  intent.  A  court  of  equity, 
no  more  than  a  court  of  law,  can  relieve  againll:  a  penalty  in 
the  nature  of  ffated  damages  ;  as  a  rent  of  5  /.  an  acre  for 
ploughing  up  antient  meadow  (k) :  nor  againft  a  lapfe  of  time, 
where  the  time  is  material  to  the  contradl ;  as  in  covenants 
for  renewal  of  leafes.  Both  courts  will  equitably  conftrue, 
but  neither  pretends  to  control  or  change,  a  lawful  ftipula- 
tion  or  engagement. 

(k)  I  Atk.  23p. 
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The  rules  of  decifion  are  in  both  courts  equally  oppofitc 
to  the  fubjefe  of  which  they  take  cognizance.  "Where  the 
fubjecl-matter  Is  fuch  as  requires  to  be  dcttr mined  fecundum 
aeqiiam  ct  boniiniy  as  generally  upon  actions  on  the  cafe,  the 
judgments  of  the  courts  of  law  are  guided  by  the  mod  liberal 
equity.  In  matters  of  pofidve  right,  both  courts  pauft  fubmit 
to  and  follow  ihofe  anticnt  and  invariable  maxims  "  quae  re- 
*'  licia  flint  et  tradita  (1)."  Both  follow  the  law  of  nations, 
and  colledl  it  from  hiflory  and  the  moft  approved  authors  of 
all  countries,  where  the  queftion  is  the  objedl  of  that  law  :  as 
in  cafe  of  the  priviiedges  of  enr.baffadors  (m),  hoftages,  or  ran- 
fom-bills  (n).  In  mercantile  tranfactions  tliey  follow  the  ma- 
rine law  (o),  and  argue  from  the  ufages  and  authorities  re- 
ceived in  all  maritime  countries.  Where  they  exercife  a  con- 
current jurifdiclion^  they  both  follow  the  law  of  the  proper 
forum  (p)  :  in  matters  originally  of  ecclefiaftical  cognizance, 
they  both  equally  adopt  the  canon  or  imperial  law,  according 
to  the  nature  of  the  fubjecl  (q) ;  and,  if  a  queftion  came  be- 
fore either,  which  was  properly  the  obje£t  of  a  foreign  munici- 
pal law,  they  would  both  receive  information  what  is  the  rule 
of  the  country  (r),  and  would  both  decide  accordingly. 

Such  then  beingtheparity  of  law  and  reafon  which  governs 
both  fpecies  of  courts,  wherein  (it  may  be  alked)  does  their 
eflential  difference  confift  ?  It  principally  confifts  in  the  differ- 
ent modes  of  adminiftring  juftice  in  each;  in  the  mode  of 
proof,  the  mode  of  trial,  and  the  mode  of  relief.  Upon  thefe, 
and  upon  two  other  accidental  grounds  of  jurifdi£lion,  which 
were  formerly  driven  into  thofe  courts  by  narrow  decifions  of 
the  courts  of  law,  viz.  the  true  corftrudion  of  fecurities  for 

'  (1)  De  jure  naturae  ccfUare  per  nos  Geo.  III.  B.  R. 

ctqiie  d'tcere  delemus  ;  de  jure  popu'.i  Ro-         (o)  See  Vol.  I.  pag.  75.  Vol.  II.  pag. 

?nani,  quae  relida J'unt  et  tradita.    (Cic.  459.461.467, 
Je  Leg.  I.  3.  adcalc.)  (p)  See  Vol  II.  pag.  513. 

(m)  See  Vol.  I.  pag,  153.  (q)  Hid.  504- 

(n)    Ricord.  v.  Battenham.  Tr.  s         (r)  liiil  463. 
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money  lent,  and  the  form  and  eitcdl  of  a  trufl  or  fecond  ufe; 
upon  thefe  main  pillars  hath  been  gradually  eredted  that 
ftru6lure  of  jurifprudence  which  prevails  in  our  courts  of 
equity,  and  is  inwardly  bottomed  upon  the  fame  fubftantial 
foundations  as  the  legal  fyftem  which  hich  hiihenobeen  de- 
lineated in  thefe  commentaries  •,  however  different  they  may 
appear  in  their  outward  form,  fioai  the  different  tafteof  their 
architedls. 

I.  And,  firft,  as  to  the  mode  oi proof.  When  fa£ls,  or 
their  leading  circumftances,  reft  only  in  the  knowledge  of  the 
party,  a  court  of  equity  applies  itfeif  to  his  confcience,  and 
purges  him  upon  oath  with  regard  to  the  truth  of  the  tranfac- 
tion  ;  and  that,  being  once  difcovertd,  the  judgment  is  the 
fame  in  equity  as  it  would  have  been  at  law.  Bur,  for  want 
of  this  difcovery  at  lav*',  the  courts  of  equity  have  acquired  a 
concurrent  jurifdi6lion  with  every  other  court  in  all  matters 
of  account  (s).  As  incident  to  accounts,  they  take  a  concur- 
rent cognizance  of  the  adminlAration  ofjierfcnal  aflets(t), 
confequently  of  debts,  legacies,  the  diftribution  of  the  refidue, 
and  the  condu6l  of  executors  and  adminiftrators  (u).  As  in- 
cident to  accounts, they  alfotake  the  concurrent  jurifdidtion  of 
tithes,  and  all  queftions  relating  thereto  (w)  j  of  all  dealings 
in  partnerlhip  (x),  and  many  other  mercantile  tranfaclions  ; 
and  fo  of  bailiffs,  receivers,  fa£lors,  and  agents  (y).  It  would 
be  endlefs  to  point  out  all  the  feveial  avenues  in  human  affairs, 
and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 

From  the  fame  fruitful  fource,  the  compulfive  difcovery 
upon  oath,  the  courts  of  equity  have  acquired  a  jurifdi£tion 
over  almoft  all  matters  of  fraud  (z)  •,  all  matters  in  the  private 
knowledge  of  the  party,  which,  though  concealed,  are  binding 
in  confcience  -,  and  all  judgments  at  law,  obtained  through 

(s')  I  Char..  Caf.  S7.  (x)  z  Vern.  277. 

(t)  a  P.  Wms.  145.  (y)  iMd.  638. 

(u)  X  Chan.  Caf.  154.  '  (z)  j  Chan.  Caf.  45. 

(w)  I  Equ.  Caf.  Abr.  367. 
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fuch  fraud  or  concealment.  And  this,  not  by  impeaching  or 
reverfing  the  judgment  itfelf,  but  by  prohibiting  the  plaintiff 
from  taking  any  advantage  of  a  judgment,  obtained  by  fup- 
prcfiing  the  truth  (a)  ;  and  which,  had  the  fame  f"a61s  appear- 
ed on  the  trial,  as  are  now  difcovered,  he  would  never  have 
obtained  at  all. 

2.  As  to  the  mode  of  trial.  This  is  by  interrogatories  ad- 
miniftred  to  the  witnefl'es,  upon  which  their  depofitions  arc 
taken  in  writing,  wherever  they  happen  to  refide.  If  there- 
fore the  caufe  arifes  in  a  foreign  country,  and  the  witnefles 
refide  upon  the  fpot;  if,  in  caufes  arihng  in  England,  the 
witnefies  are  abroad,  or  fhottly  to  leave  the  kingdom  -,  or  if 
witnefles  rending  ?,t  home  are  aged  or  infirm  ;  any  of  thefe 
cafes  lays  a  ground  for  a  court  of  equity  to  grant  a  commif- 
fion  to  examine  them,  and  (in  confequence)  to  exercife  the 
fame  jurifdidlion,  which  might  have  been  exercifedat  law,  if 
the  witnefles  could  probably  attend. 

3.  With  refpefl  to  the  mode  of  relief.  The  want  of  a 
more  fpecific  remedy,  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurifditlion  to  a  court  of  equity  in  a 
great  variety  of  cafes.  To  indance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  flri£l 
execution  (b),  unlefs  where  it  is  improper  or  impoffible;  in- 
ftead  of  giving  damages  for  their  non-performance.  And 
hence  a  ficlion  is  efiablilbed,  that  what  ought  to  be  done, 
fliall  beconfidered  as  being  actually  done(c),  and  fliall  relate 
back  to  the  time  when  it  ought  to  have  been  done  originally  : 
and  this  fiction  is  foclofcly  purfued  through  all  its  confequen- 
ces,  that  it  necefl'uily  branches  out  into  many  rules  of  jurif- 
prudence,  which  form  a  certain  regular  fyflicm.  So,  of 
wafte,  and  other  fimilar  injuries,  a  court  of  equity  takes  a 
concurrent  cognizance,  in  order  to  prevent  them  by  injunc- 
tion (d).  Over  queflions  that  may  be  tried  at  law,  in  a  great 
multiplicity  of  anions,  a  court  of  equity  afl'umes  a  jurifdic- 

fa)  T.  P.  Wms.  14S.    Yeai-book,  xi,         (c)  3  P.  "Wms.  aij- 
Edw.  IV.  37.  pi.  ai.  (d)  1  Ch.  Pvcp.  14.     ?  Chan.  Caf. 

(b)  Equ.  Caf.  Abr.  16.  31. 
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tion,  to  prevent  the  expence  and  vexAtion  of  enJlefs  litigati- 
ons and  fuits  (e).  In  various  kinds  of  frauds  it  aflumes  a  con- 
current (f)  jurifdidion,  not  only  for  the  fake  of  a  difcovery, 
but  a  more  extenflve  and  fpeciiic  rtlief:  as  by  fetting  afide 
fraudulent  deeds  (g),  decreeing  conveyances  (h),  or  dire£Hng 
an  abfolute  con^ftyauctt  merely  to  ftand  as  a  fecurity  (i).  And 
thus,  l.dlly,  for  the  fake  of  a  more  beneficial  and  complete  re- 
lief by  decreeing  a  fale  of  lands  (k),  acourt  of  equity  holds  plea 
of  all  debts,  incumbrances,  and  charges,  that  may  aiTcdl:  it  or 
ilTue  thereout. 

4.  The  true  conflrudion  o^fecurities  for  money  lent  is  an- 
other fountain  of  jurifdiclion  in  courts  of  equity.  When  they 
held  the  penalty  of  the  bond  to  be  the  form,  and  that  in  fub- 
itance  it  was  only  as  a  pledge  to  fecure  the  repayment  of  the 
fum  bonajide  advanced,  vi'ith  a  proper  compenfation  for  the 
ufe,  they  Ixid  the  foundation  of  a  regular  feries  of  determina- 
tions, which  have  fettled  the  doctrine  of  perfonal  pledges  or 
fecurities,  and  are  equally  applicable  to  mortgages  of  real  pro- 
perty. The  mortgagor  continues  owner  of  the  land,  the  mort- 
gagee of  the  money  lent  upon  it:  but  this  ownerfliip  is  mutu- 
ally transferred,  and  the  mortgagor  is  barred  from  ledemption, 
if,  when  called  upon  by  the  mortgagee,  he  does  not  redeem 

Avithin  a  time  limited  by  the  court  ;  or  he  may  when  out  of 
pofleffion  be  barred  by  length  of  time,  by  analogy  to  the  fta- 
tute  of  limitations. 

5.  The  form  of  a  triijl^  or  fecond  ufe,  gives  the  court  of 
equity  an  exclufivejurifditlion  as  to  the  fubjecl- matter  of  all 
fettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
This  is  a  very  ample  fource  of  jurifdidion  :  but  the  truft  is 
governed  by  very  nearly  the  fame  rules,  as  would  govern  the 
ellate  in  a  court  of  law  (1),  if  no  truftee  was  interpofed,  and, 

(e)  I  Vern.  308.  Prec.  Chan,  3,61.      (h)  i  Vern.  137. 
iP.  Wms.  67Z.     Stra.  404.  (i)  i  Vern.  84. 

(f)  i  P.  Wms.  is<S.  (k)  I  Equ.  Caf.  abr.  337. 
{g)  J  Vern.   3z.  i  P.  Wms.  j 39.     (1)  2.  P.  Vv'rns.  ^45.  $68,  <55p. 
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by  a  regular  pofitive  fyftem  eftabliftied  in  the  courts  of  equity, 
the  dcilrine  of  trufts  is  now  reduced  to  as  great  a  certainty  as 
that  of  legal  eftates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  ' 
of  the  jurifdidlion  at  prefent  exercifed  in  our  courts  of  equity  : 
which  differ,  we  fee,  very  conliderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelves  be- 
fore they  arrivedtomaturity;  as  appears  from  the  principles  laid 
down,  and  the  jealonfies  entertained  of  their  abufe,  by  our  ear- 
ly juridical  writers  cited  in  a  former  page  (m) :  and  which  have 
been  implicitly  received  and  handed  down  by  fubfequent  com- 
pilers, without  attending  to  thofe  gradual  acccflions  and  dere- 
li6lions,  by  which  in  the  courfe  of  a  century  this  mighty  river 
hath  imperceptibly  (bifted  its  channel.  Lambard  in  particu- 
lar, in  the  reign  ofqueenElizabeth,Iaysit  down  (n),that  "equi- 
**  ty  fhould  not  be  appealed  unto,  but  only  in  rare  and  extraor- 
*'  dinary  matters  :  and  that  a  good  chancellor  will  not  arrogate 
*'  authority  in  every  complaint  that  fliall  be  broughtbcfore  him, 
*'  upon  whatfoever  fiiggeftion;  and  thereby  both  overthrow  the 
**  authority  of  the  courts  of  common  law,  and  bring  upon  men 
*'  fuch  a  confufiop  and  uncertainty,  as  hardly  any  man  fliould 
"  know  how  or  how  long  to  hold  his  own  alTured  to  him.'* 
And  certainly,  if  a  court  of  eqtiity  wc-ie  ftill  at  fea,  and  float- 
ed upon  the  cccafional  opinion  which  the  judge  who  happen- 
ed to  prefide  might  entertain  of  confcience  in  every  particu- 
lar cafe,  the  inconvenience  that  would  arife  from  this  uncer- 
tainty, would  be  a  vvorfe  evil  than  any  hardfhip  that  could  fol- 
low from  rules  too  ftri£l  and  inflexible.  Its  powers  would 
have  become  too  arbitrary  to  have  been  endured  in  a  coinitry 
like  this  (o),  which  boails  of  being  governed  in  all  refpefts  by 
law  and  not  by  will.  But  fince  the  tinrte  when  Lambard  wrote, 
a  fet  of  great  and  eminent  lawyers  (p),  who  have  fucceflive- 
]y  held  the  great  feal,  have  by  degrees  eredled  the  fyftem  of 
relief  adminiftred  by  a  court  of  equity  into  a  regular  fcience, 

(m)  See  png.  433.  (o)  z  P.  Wms.  6Ss,  6S6. 

(n)  Avthdon.  71.  73.  (p)  S^e  pag.  53jS4,SS- 
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which  cannot  be  attained  without  fludy  and  experience,  riny 
more  than  the  fciencc  of  law  :  but  fro.Ti  which,  when  under- 
ftood,  it  may  be  known  what  remedy  a  fuitor  is  entitled  id 
expedt,  and  by  what  mode  of  fuit,  as  readily  and  with  as 
much  precifion,  in  a  court  of  equity  as  in  a  court  of  law. 

It  were  much  to  be  wifned,  for  the  fake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  far  as  poflible  follow  the 
other,  in  the  beft  and  mofi:  effedlual  rules  for  attaining  thofe 
defirable  ends.  It  is  a  maxim,  that  equity  fo!lows  the  law; 
and  in  former  days  the  law  has  not  fcrupled  to  foilovv  even  that 
equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one,  who  is  converfant  in  our  antient  books,  knows 
that  many  valuable  improvementis  in  the  (late  of  our  tenures 
v(crpecially  in  leafeholds  (q)  and  copyholds)  (r),  and  the  forms 
of  adminiftring  juftice  (f),  have  arifen  from  this  fingle  rea- 
fon,  that  the  fame  thing  was  conftantly  efi-e(Sled  by  means  of 
a  fubpocna  in  the  chancery.  And  fure  there  cannot  be  a 
greater  folecifm,  than  that  in  two  fovfereiga  independent 
courts,  eftabliflied  in  the  fame  country,  exerrifing  concurrent 
jurifdi£lion,  and  over  the  fame  fubjedt-matter,  there  fhould 
exift  in  a  Tingle  inftance  two  different  rules  of  property,  clafli- 
ing  with  or  contradicting  each  other. 

It  would  carry  me  beyond  the  bonds  of  my  prefent  pur- 
pofe,  to  go  farther  into  this  matter.  I  have  been  tempted 
to  go  fo  far,  becaufe  the  very  learned  author  to  whom  I 
have  alluded,  and  whofe  works  have  given  exquifite  plea- 
fure  to  every  contemplative  lawer,  is  (among  many  others) 
a  flrong  proof  how  eafily  names,  and  loofe  or  unguarded 
expreffions  to  be  met  with  in  the  beft  of  our  writers,  arc 
apt  to  confound  a  itranger  ;  and  to  give  him  erroneous  ideas 
of  feparate  jurifdidions  now  exilling  in  England,  which 
never  were  feparated  in  any  other  country  in  the  unlverfe. 
It  hath  alfo  afforded  me  an  opportunity  to  vindicate,  on 
the  one  hand,  the  juftice  of  our  courts  of  law  from  being 

(q)  Gilbert  of  eje£lm.  1.  a  Bac.Abr.      lo  Lift.  §.  77. 
x6o.  (Q  See  pag.  zcg. 

(r)  Bro.  Air.  t.  tenant,  fgr  ccbic. 
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that  haixii  and  illiberal  rule,  which  many  are  too  ready  to 
fuppofe  it;  and  on  the  other,  the  juitice  of  our  courts  of  e- 
ouity  from  being  the  refalt  of  mere  arbitrary  opinion,  or  an 
exercife  of  diclatoiiai  power,  which  rides  over  the  law  of  the 
land,  and  correds,  amends,  and  controlls  it  by  the  loofe  and 
fiuQuating  dldlates  of  the  confcience  of  a  fingle  judge.  It  is 
now  high  time  to  proceed  to  the  praiSlice  of  our  courts  of  e- 
quity,  thus  explained,  and  thus  underflood. 

The  firfl;  commencement  of  a  fuit  in  chancery  is  by  pre- 
fenting  a  bill  to  the  lord  chancellor  in  the  ftyle  of  a  petition  ; 
**  humbly  complaining  fheweth  to  your  lordfliip  your  orator 
"  A.  B.  that,  drc."  This  is  in  the  nature  of  a  declaration  at 
common  law,  or  a  libel  and  allegation  in  the  fpiritual  courts : 
fctting  forth  the  circumftances  of  the  cafe  at  length,  as  fome 
fraud,  truft,  or  hardfnip;  "  in  tender  confideration  whereof," 
{which  is  the  tjfual  language  of  the  bill)  *'  and  for  that  your 
*'  orator  is  whoU'y  without  remedy  at  the  common  law,"  re- 
lief is  therefore  prayed  at  the  chancellor's  hands,  and  alfo 
procefs  oi  fub poena  againft  the  defendant,  to  compel!  him  to 
anfwer  upon  oath  to  all  the  matter  charged  in  the  bill.  And 
if  it  b?  to  quiet  the  poffeflion  of  lands,  to  flay  wafle,  or  to 
ftop  proceedings  at  law,  an  injunction  is, alfo  prayed  in  the 
nature  of  the  intcrdiclum  of  the  civil  law,  commanding  the 
deiendant  to  ceafe. 

This  bill  muft  call  all  neceflary  parties,  however  remote- 
ly concerned  in  intereft,  before  the  court ;  otherwife  no  de- 
cree can  be  made  to  bind  them. :  and  muft  be  figned  by  coun- 
fel,  as  a  certificate  of  its  decency  and  propriety.  For  it 
muft  not  contain  matter  either  fcandalous  or  impertinent : 
if  it  does,  the  defendant  may  refufe  to  anfwer  it,  till  fuch 
fcandal  or  impertinence  is  expunged,  which  is  done  upon 
an  order  to  refer  it  to  one  of  the  ofRcers  of  the  court,  call- 
ed a  mafter  in  chancery;  of  whom  there  are  in  number 
twelve,  including  the  mafter  of  the  rolls,  all  of  whom,  fo 
Jate   as    the   reign    of  queen   Elizabeth,   were   commonly 
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tlotlors  of  the  civil  law  (s).  The  mailer  is  to  examine  the 
propriety  of  the  bill ;  and,  if  he  reports  it  fcandr.lous  or  im- 
pertinent, fuch  matter  mnft  be  (Iruck  out,  and  the  defenclent 
ihall  have  his  colts;  which  ought  of  right  to  be  paid  by  the 
counfel  who  ligned  the  bill. 

When  the  bill  is  filed  in  the  office  of  the  fix  clerks,  (who 
originally  were  all  in  orders  j  and  therefore,  when  the  confli- 
tion  of  the  court  began  to  alter,  a  law  (t)  was  made  to  per- 
mit them  to  marry)  when,  I  fay,  the  bill  is  thus  filed,  if  an 
injun(nion  be  prayed  therein,  it  may  be  had  at  various  ftages 
of  the  caufe,  according  to  the  circumftances  of  the  cafe.  If 
the  bill  be  to  ftay  execution  upon  an  oppreffive  judgment,  and 
the  defendant  does  not  put  in  his  anfwer  within  the  ilared 
time  allowed  by  the  rules  of  the  court,  an  injun£lion  will 
iffue  of  courfe:  and,  when  the  anfv.er  comes  in,  the  injunc- 
tion can  only  be  continued  upon  a  fufiicient  ground  appearinp- 
from  the  anfwer  itfelf.  But  if  an  Injun£tion  be  wanted  to  ftay 
•walte,  or  other  injuries  of  an  equally  urgent  nature,  then 
upon  the  filitig  of  the  bill,  and  a  proper  cafe  fupported  bv 
affidavits^  the  court  will  grant  an  injuntlion  immediately,  to 
continue  till  the  defendant  has  put  in  his  anfwer,  and  till  the 
court  fhall  make  fome  farther  order  concerning  it:  and,  when 
the  anfwer  comes  in,  whether  it  ihnll  then  be  diflolved  or 
continued  till  the  hearing  of  the  caufe,  is  determined  by  the 
court  upon  argument,  drawn  from  confiuering  the  anfwer 
and  affidavit  together. 

But,  upon  common  bills,  as  foon  as  they  are  filed,  pro- 
cth  oi  fuhpsena  i&  tzVtn  owt 'i  which  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bill,  on  pain 
of  100  /.  But  this  is  not  all :  for,  if  the  defendant,  on 
fervice  of  the  fubpoena<t  does  not  appear  within  the  time 
limited  by  the  rules  of  the  court,  and  plead,  demur,  or 
anfwer  to  the  bill,  he  is  then  faid  to  be  in  contempt ;  and 
the  refpeclive  procefTes  of  contempt  are  in  fucceifive  or- 
der awarded  againft  him.     The    firft    of  which   is    an   at^ 

(?)  Smith's  commonw.  b.  2.  Ci  is.  (t)  Stat.  14  and  15  Hen.  VIII.  c.  8. 

tachmcntf 
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iachmentj  which  Is  a  writ  in  the  nature  of  a  capias^  direded 
to  the  (herifF,   and  commanding   him  to  attach,    or  take  up, 
the  defendant,  and  bring  him  into  court.     If  the  fherilT  re- 
turns that  the  defendant  7ion  eft  inventus,  then  an  attachment 
ivith  proclamations  iflues  -,    which,  befides  the  ordinary  form 
of  attachment,  dire£ls  the  flierifF  that  he  caufe  public  proda- 
mations  to  be  made,  throughout  the  country,  to  fummon  the 
defendant,  upon  his  allegiance,  perfonally  to  appear  and  an- 
swer.    If  this  be  alfo  returned  with  a  7ion  eji  inventuSy  and  he 
Ifcill  flands  out  in  contempt,  a  commijfion  of  rebellion  is  award- 
fid  againft  him,  for  not  obeying  the  proclamations  according 
to  his  allegiance  \  and  four  com miffi oners  therein  named,  or 
any  of  them,  are  ordered  to  attach  him  wnerefoever  he  may 
be  found  in  Great  Britain,  as  a  rebel  and  contemner  of  the 
king's  laws  and  governm.ent,  by  refufing  to  attend  his  fove- 
leign  when  thereunto  required  :  fince,   as  was  before  obfer- 
ved  (u),  matters  of  equity  were' originally  determined  by  the 
king  in  perfon,  afhfted  by  his  council;   though  that  bufinefs 
J5  now  devolved  upon  his  chancellor.     If  upon  this  commif- 
fion  of  rebellion  a  non  ejl  ini'entus  is  returned,  the  court  then 
fends  a  ferjeant  at  arms  in  queft  of  him  ;  and,  if  he  eludes 
the  fearch  of  the  ferjeant  alfo,  then  a  fequejlration   ifTues  to 
fcife  all  his  perfonal  eftate,   and  the  profits  of  his  real,  and 
to  detain  them,  fubje6l  to  the  order  of  the  court.     Sequeftra- 
lions  were  nrft  introduced  by  fir  Nicholas  Bacon,  lord  keeper 
in  the  reign  of  queen  Elizabeth;  before  which   the  court 
found  fome  difficulty  in  enforcing  its  procefs  and  decrees  (w). 
After  an  order  for  a  fequeflration  iffued,  the  plaintifl's  bill 
is  to  be  taken  pro  confcjjoy   and  a  decree  to  be  made  accord/? 
ingly.     So  that  the  fequeflration  does  not  feem  to  be  in  the 
nature  of  procefs  to  bring  in  the  defendant,  but  only  intend-? 
ed  to  enforce  the  performance  of  the  decree.     Thus  much 
if  the  defendant  abfconds. 

If  the  defendant  is  taken  upon  any  of  this  procefs,  he  is  to 
be  committed  to  the  fleet,  or  other  prifon,  till  he  puts  in  his 
iippearancc,  or  anfwer,  or  performs  whatever  elfe  this  procefs  is 

(n)  pag.  Iff),  (vv)  1  Vera.  4ii. 
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ifl'ueci  to  enforce,  and  nlfo  clears  his  contempts  by  paying  rhc 
colts  which  the  plaintiiF  has  incurrtd  thcjeby.  For  the  fame 
kind  of  procefs  is  iflued  out  iri  all  forts  of  contempts  during 
the  progrefs  of  the  caufe,  if  the  parties  in  any  poijit  refufe 
or  negiecl  to  obey  the  order  of  the  court. 

The  procefs  againfl  a  body  corporate  is  by  dijlring'ns,  to 
diflrein  them  by  their  goods  and  chattels,  rents  and  profits, 
till  they  fhuU  obey  the  fummons  or  diredlions  of  the  coiuf. 
And,  if  a  peer  is  a  defe^iidant,  the  lord  chancellor  fends  a  Ic'Jer 
miffroe  to  him  to  requeft  his  appearance,  together  with  a  copy 
of  the  bill  j  and,  if  he  neglects  to  appear,  then  he  may  he 
ferved  with  Tufubpocna  ;  and,  if  he  continues  flill  in  contempt, 
a  fequtftration  ilTues  out  iinmediately  againft  his  lands  and 
goods,  without  any  of  the  mefne  procefs  of  attachments,  o'c. 
which  are  dire£led  only  againftthe  perfon,  and  therefore  can- 
not afl'eft  a  lord  of  parliament.  The  fame  procefs  iffiies 
againft  a  member  of  the  houfe  of  commons,  except  only  that 
the  lord  chancellor  fends  him  no  letter  miflive. 

The  ordinary  procefs  before- mentioned  cannot  be  fued  out, 
till  after  fcrvice  of  the  fuhpoena^  for  then  the  contempt  be- 
gins ;  otherwife  he  is  nor  prefumed  to  have  notice  of  the  bill : 
and  therefore,  by  abfconding  to  avoid  tht  fiihpoena,  a  defen- 
dant might  have  eluded  jutHce,  till  the  ftatute  5  Geo.  II.  c. 
25.  which  ena£ts  that,  where  the  defendant  cannot  be  found 
to  be  ferved  with  procefs  oifubpoena,  and  abfconds  (as  is  be- 
lieved) to  avoid  being  fervt-d  therewith,  a  day  (hall  be  r.p- 
pointed  him  to  appear  to  the  bill  of  the  plaintiffi  whicb  is 
to  be  inferted  in  the  London  gazette,  read  in  the  parifli 
church  where  the  defendant  lall  lived,  and  fixed  up  at  the 
royal  exchange:  and  if  the  defendant  doth  not  appear  upoa 
that  day,  the  bill  (hall  be  taken  pro  confcjfo. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy 
of  the  bill,  he  is  next  to  dermirj  pleadj  or  anfwer. 

A  DE- 
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A  DEr.ruP.RFS.  in  equity  is  nearly  cf  the  f:ime  nature  as 
a  ciernurrer  in  lawj  being  an  appeal  to  the  juJginent  of  the 
court,  whether  the  drrfendant  fiull  be  bound  to  anfwer  the 
plaintiff's  hiil :  as,  for  want  ot  fufficient  matter  of  equity 
therein  contained  ;  or  v/here  the  plainti/F,  upon  hi^  ovvn  fliew- 
ing,  appears  to  have  no  right  j  or  where  the  bill  feeks  a  dii- 
ccvery  of  a  thing  which  may  caufe  a  forfeiture  of  any  kind, 
or  may  convift  a  man  of  any  criminal  miibehaviour.  For 
any  of  thefe  caufes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  drfendarit  prevails,  the  plaintiff's  bill 
fli?.il  be  (iilmified  :  if  the  demurrer  be  cvei-ruled,  the  de- 
fendant is  ordered  to  aniwer. 

A  PLEA  may  be  either  to  t\ie  jurifiUaion  ;  fhewirg  that 
the  court  has  no  cognizance  of  the  caufe^  or  to  the  per/on  ; 
fliewing  feme  difability  in  the  plaintiff,  as  by  outlawry,  ex- 
communication, and  the  like  :  or  it  is  in  bar ;  fliewing  fome 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an 
a£l  of  parliament,  a  fine,  a  releafe,  or  a  former  decree.  And 
the  truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put 
upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  compli- 
cated nature,  and  contain  various  mattei,  a  man  may  plead 
liS  to  part,  demur  as  to  parr,  and  anfwer  to  the  refidue.  But 
no  exceptions  to  formal  minutiae  in  the  pleadings  will  be  here 
allowed  ;  for  the  parties  are  at  liberty,  on  the  difcovery  of 
any  errors  in  form,  to  amend  them  (■::). 

An  anfwer  is  t^e  mod  ufual  defence  that  is  made  to  a 
plaintiff's  bill.  It  is  gw'in  in  upon  oath,  or  the  honour  of 
a  peer  or  peerefs ;  but,  where  there  are  amicable  defen- 
dants, their  anfwer  is  ufually  taken  without  oath  by  con- 
fent  of  the  plaintiff.  This  method  of  proceeding  is  taken 
from  the  ecclefiuilical  courts,  like  the  reft  of  the  practice 
in  chancery  :  for  there,  in  almoll  every  cafe,  the  plaintiff 
may  dem.and  the  oath   of  his  adverfary  in  fupply  of  proof. 

(x)  En  ccji  court  tie  chaiinccrie,  home  Imique  confciens,  et  iiettii  ex  rigor c  juris, 

iieferra  prejudice  far  fun  tnyj'pledying  ou  (Dyvirfw  des  court  i.  edit.    Ij3S.    foi' 

fur  defaut   dc  forme,    mes  folonque   Ic  296,197.     hxo,  Abr .  t- ji>rifdiiiion.  so- 
uerjte  del  mater :  car  il  doit  r.gm-der  fi- 

Formerly 
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Formerly  this  was  done  in  thofe  courts  with  compurc^ntors, 
in  the  manner  of  our  wrtging  of  law  :  but  this  has  been  .Ion;:; 
difufed  ;  and  inftcad  of  it  the  prcfcnt  kind  of  purgation,  by 
the  Tingle  oath  of  the  paity  himfclf,  vv'as  introductd.  'i'his 
oath  was  made  ufe  of  in  the  fpiritual  courts,  as  wcil  in  cri- 
minal cafes  of  ecclefiaftical  cognizance,  as  in  matters  of  civil 
right :  and  it  was  then  ufually  denominated  the  oath  ex  ojficlo, 
whereoi  the  high  commifiion  court  in  particular  made  a  inofc 
extravagaijt  and  illegal  ufe;  fornnng  acourt  of  iiiquiiilicn,  in 
which  all  perfons>v;ere  obliged  to  anfwer,  in  cafes  of  bare 
fufpicion,  if  t  he  commiflioners  thought  proper  to  proceed  againll 
them  ex  officio  ^or  anyfuppofed  ecclefiaftical  enormities.  But 
when  the  high  commiffion  court  was  aboliflied  by  ftature  16 
Car.  I.  c.  II,  this  oath  ex  officio  was  abolifhed  with  it-,  and 
it  is  alfo  ena£ted  by  ftatute  13  Car.  II.  ft.  i.  c  12.  "  that  ic 
"  fliall  not  be  lawful  fot  any  b'ftiopor  ecclefiaftical  judge  to 
*'  tender  to  any  perfon  the  oath  ex  cffictOi  or  any  other  oath 
*'  whereby  the  party  may  be  charged  or  compelled  to  confefs, 
"  accufe,  or  purge  himfelf  of  any  criminal  matter."  But 
this  does  not  extend  to  oaths  in  a  civil  fuit,  and  therefore  it  is 
ftill  the  pradice  both  in  the  fpiritual  courts,  and  in  equity, 
to  demand  the  perfonal  anfwer  of  the  party  himfelf  upon 
oath.  Yet  if  in  the  bill  any  queftion  be  putj  that  tends  to 
the  difcovery  of  any  crime,  the  defendant  may  thereupcu 
demur,  as  was  before  obferved,  and  may  refufe  to  anfwer. 

If  the  defendant  lives  within  twenty  miles  of  London,  lie 
muft  be  fvvorn  before  one  of  the  mafters  of  the  court:  if  far- 
ther off,  there  may  be  a  dedimus  potejiatumy  or  commiflion, 
to  take  his  anfwer  in  the  country,  where  the  commiflionera 
adminifter  him  the  ufual  oath  -,  and  then,  the  anfwtr 
being  fealed  up,  either  one  of  the  commilTioners  carries 
it  up  to  the  court  j  or  it  is  fent  by  a  meifenger,  who  fwears 
he  received  it  from  one  of  the  coramiftioners,  and  that 
the  fame  has  not  been  opened  or  altered  fince  he. recei- 
ved it.  An  anfwer  muft  be  fignsd  by  counfel,  and  muft 
either   deny  or  confefs    all   the   material  parts  of   the  bill ; 

or 
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or  it  may  confefs  and  avoid,  that  is,  juftify  or  palliate  the 
f.!(£ls.  If  one  of  thefe  is  not  done,  the  anfwer  may  be  ex- 
cepted to  for  infuinciency,  and  the  defendant  be  compelled 
to  put  in  a  more  fufficient  unfwer.  A  defendant  cannot  pray 
any  thing  in  this  his  arifwer,  but  to  he  difmifTed  the  court :  if 
he  has  any  relief  to  pr.iy  againfi:  the  plaintiff,  he  mud  do  it 
by  an  original  bill  of  his  own,  which  is  called  a  cro/s  bill. 

After  anfvver  put  in,  the  plaintifl^",  upon  payment  of  colls, 
may  amend  his  bill,  either  by  adding  new  parties,  or  new 
matter,  or  both,  upon  tlie  new  lights  given  him  by  the  defen- 
dant J  and  the  defendant  is  obliged  to  anfwer  afrcfii  to  fuch 
amended  bill.  But  this  mud  be  before  the  plaintiff  has  re- 
plied to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
iffue  ;  for  afterwards,  if  new  matter  arifes,  which  did  not  ex- 
iil  before,  he  niuit  fet  it  forth  by  a  fupplemeutal  bill.  There 
may  be  alfo  a  bill  of  revivor^  when  the  fuit  is  abated  by  the 
death  of  any  of  the  parties  ;  in  order  tofet  the  proceedings  a- 
gain  in  motion,  without  which  they  remain  at  a  Hand.  And 
there  is  likewlfc  a  bill  of  interpleader  ;  where  a  perfon  who 
owes  a  debt  or  rent  to  one  of  the  parties  in  fuit,  but,  till  the 
determination  of  it,  he  knows  not  to  which,  defires  that  they 
may  interplead,  that  he  may  be  fafe  in  the  payment.  In  this 
laft  cafe  it  is  ufual  to  order  the  money  to  be  paid  into  court, 
for  the  benefit  of  fuch  of  the  parties,  to  whom,  upon  hearing 
the  court  fhall  decree  it  to  be  due.  But  this  depends  upon 
circumPcances:  and  the  plaintiff"  rnuft  alfo  annex  an  affidavit 
to  his  bill,  fwearing  that  he  does  not  collude  with  cither  of 
the  parties. 

If  the  plaintliT  finds  fufficient  matter  confeffed  in  the 
defendant's  anfwer  to  ground  a  decree  upon,  he  may  pro- 
ceed to  the  hearing  of  the  caufe  upon  bill  and  anfwer  on- 
ly. But  in  that  cafe  he  muft  take  the  defendant's  an- 
fwer to  be  true  in  every  point.  Otherwife  the  courfe 
is  for  the  plaintiff  to  reply  generally  to  the  anfwer,  aver- 
ring his  bill  to  be  true,  certain,  and  fufficient,  and  the 
defendant's  anfwer  to    be  directly  the  reverfe ;  which  he 
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ready  to  prove  as  the  court  Jliall  award  :  upon  which  the  de- 
fendant rejoins,  averring  the  like  on  his  lid^;  which  is  join- 
ing iiTne  upon  the  facts  in  diipute.  To  prove  which  facts  is 
the  next  concern. 

This  is  done  by  examination  of  witnelTes,  and  taking  their 
depofifions  in  writing,  according  to  the  manner  of  tiie  civil 
law.  And  for  that  parpofe  interrogatories  are  framed,  or  que- 
ftions  in  writing  ;  which,  and  which  only,  are  to  be  propofed 
to,  and  alked  of,  the  witnelTes  in  the  caufe.  Thefe  inter- 
rogatories muft  be  Ihort  and  pertinent :  not  leading  ones ; 
(as  ■'  did  not  you  fee  this,  or,  did  not  you  hear  that  ?")  for 
if  they  be  fuch,  the  depolitioiis  taken  thereon  will  be  fupprefT- 
ed  and  not  fuffered  to  be  read.  For  the  purpofe  of  examining 
\\  itnefles  in  or  near  London,  there  is  an  examiner's  office  ap- 
pointed ;  but,  for  evidence  who  live  in  the  country,  a  coiri- 
jnilhon  to  examine  witnelTes  is  ufually  granted  to  four  commif- 
lidners,  two  named  of  each  fide,  or  any  three  or  two  of  them, 
to  take  the  depofitions  there.  And  if  the  witnelTes  relide  be- 
yond fea,  a  commilTion  may  be  had  to  examine  them  there 
upon  their  own  oaths,  and  (if  foreigners)  upon  the  oaths  of 
Ikilful  interpreters.  And  it  hath  been  held  (y)  that  the  de- 
pofitlon  of  an  Heathen  who  believes  in  the  fupreme  being,  ta- 
ken by  commilTion  in  the  moft  folemn  manner,  according  to 
the  cultom  of  his  own  country,  may  be  read  in  evidence. 

The  commiiTioners  are  fworn  to  take  the  examinations 
truly  and  without  partiality,  and  not  to  divulge  them  till  pu- 
blilhed  in  the  court  of  chancery  ;  and  their  clerks  are  alfo 
fworn  to  fecrecy.  The  witnelTes  are  compellable, by  procefs 
of  fuhpoena,  as  in  the  courts  of  common  law,  to  appear  and 
fubmit  to  examination.  And  when  their  depofitions  are  ta- 
ken, they  are  tranfmitted  to  the  court  with  the  fame  care  that 
the  anfwer  of  a  defendant  is  fenc. 

(y)  Oiiiicliund  i*.  Barker,  i.  Atk.  21. 

Vol.  in.  ip  f  j^ 
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If  witnefles  to  a  diiputable  fad  are  old  and  infirm,  it  is  very 
ufual  to  file  a  bill  to  perpetuate  the  teftimcny  of  thofe  wit- 
neiTes,  although  no  fuit  is  depending  ;  for  it  may  be,  a  man's 
antagonift  only  waits  for  the  death  of  fome  of  them  to  begin 
his  fuit.  This  is  mofl:  frequent  when  lands  are  devifed  by  will 
away  from  the  heir  at  law  ;  and  the  devifee,  in  order  to  per- 
petuate the  teftimony  of  the  witnefles  to  fuch  will,  exhibits  a 
bill  in  chancery  againft  the  heir,  and  fets  forth  the  ^\i\\  verbatim 
therein,  fuggelling  that  the  heir  is  inclined  to  difpute  its  validi- 
ty: and  then,  the  defendant  having  anfwered,  they  proceed 
to  ilTue  as  in  other  cafes,  and  examine  the  witnefTes  to  the  will; 
after  which  the  caufe  is  at  an  end,  without  proceeding  to  any 
degree,  no  relief  being  prayed  by  the  bill:  but  the  heir  is  in- 
titled  to  his  cods,  even  though  he  conteils  the  will.  This  is 
what  is  ufually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnefles  are  examined,  then,  and  not  before, 
the  depofitions  may  be  publillied,  by  a  rule  topafs  publication; 
after  which  they  are  open  for  the  infpeclion  of  all  the  parties, 
and  copies  may  be  taken  of  them.  The  caufe  is  then  ripe  to  be 
fet  down  for  hearing,  which  may  be  done  at  the  procurement 
of  the  plaintiff,  or  defendant,  before  either  the  lord  chanceltor 
or  the  mailer  of  the  rolls,  according  to  the  difcretion  of  the 
r.lerk  in  court,  regulated  by  the  nature  and  importance  of  the 
fuit,  and  the  arrear  of  caufes  depending  before  each  of  them 
refpe-.!lively.  Concerning  the  authority  of  the  mafter  of  the 
rolls  to  hear  and  determine  caufes,  and  his  general  power  in 
the  court  of  chancery,  there  were  (not  many  years  fince)  di- 
vers queflions  and  difputes  very  warmly  agitated  ;  to  quiet 
which  it  was  declared  by  flatute  3  Geo.  II.  c.  30.  that  all  or- 
ders and  decrees  by  him  made,  except  fuch  as  by  the  courfe 
of  the  court  were  appropriated  to  the  great  feal  alone,  iliould 
be  deemed  to  be  valid  ;  fubjed  neverthelefs  to  be  difcharged 
or  altei'ed  by  the  lord  chancellor,  and  fo  as  they  ihall  not  be 
jnroUed,  till  the  fame  are  figned  by  his  lordlhip.  Either 
party  may  be  fuhpfrnaed  to  hear  judgment  on  the  day  fo 

fi>;ed 
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Proceedings  on  an  Aflion  of  Trefpafs  in   Ejectment,    by 
Original,  in  the  King's  Bench. 


\.  I.     TJye  Original  Writ. 

GEORGE  the  fecond  by  the  grace  of  God  of  Great  Britain,  s}  f.-cirlt  te  fd 
France  and  Ireland  king,  defender  of  the  faith,  and  fo  curum, 
forth ;  to  the  fherifF  of  Berkfliire,  greeting.  JF  R.ichard  Smith 
fiiall  give  you  fecurity  of  profecuting  his  claim,  then  put  by 
gage  and  fafe  pledges  William  Stiles  late  of  Newbury,  gentle- 
man, fo  that  he  be  before  us  on  the  morrow  of  All  Souls,  where- 
foever  vv^e  Ihall  then  be  in  England,  to  Ihew  wherefore  with  force 
and  arms  he  entered  into  one  melfuage,  with  the  appurtenances, 
in  Sutton,  which  John  Rogers,  efquire,  hath  demifed  to  the 
aforefaid  Richard,  for  a  term  which  is  not  yet  expired,  and  e- 
jefted  him  from  his  faid  farm,  and  other  enormities  to  him  did, 
to  the  great  damage  of  the  faid  Richard,  and  againft  our  peace. 
And  have  you  there  the  names  of  the  pledges,  and  this  writ. 
WITNESS  ourfelf  at  Weftminfter,  tlie  twelfth  day  of  Oftober, 
in  the  twenty-ninth  year  of  our  reign. 

Pledges  of     ("John  Doe,  The  within -named  C  John  Den.  sh  erlfF's  re^ 

profecution,  \  Richard  Roe.     William  Stiles  is  at-  \  Rd.  Fen.     tm  n. 

tached  by  pledges. 

§.   2.  Copy   of  the  Declaration  agaiuff  the  cafiial  EjeBor ;  xvho 
gives  Notice  thereupon  to  the  Tenant  in  pojfejfion. 

Michaelmas,  the  29th  of  king  George  the  fecond. 


Berks,  7  WILLIAM  Stiles,  late  of  Newbury  in  the  faid  coun-  Declarat 
to  wit.  3  ty)  gentleman,  was  attached  to  anfwer  to  Richard 
Smith,  of  a  plea,  wherefore  with  force  and  arms  he  ente>ed  into 
one  raefluage,  with  the  appurtenances,  in  Sutton  in  the  county 
aforefaid,  which  John  Rogers  efquire  demifed  to  the  faid 
Ptichard  Smith  for  a  term  which  is  not  yet  expired,  and  ejeftcd 
liim  from  his  faid  farm,  and  other  wrongs  to  him  did,  to  the 
^eat  damage  of  the  faid  Richard^  and  againft  the  peace  of  the 

lord 


ion. 


,m  APPENDIX. 

lord  theVing,  &c.     And  ^vhcreapon  the  faid  Richard  by  Ro- 
bert Martin  his  attorney  complains,  that  whereas  the    aid  John 
Rogers,  on  theanl  day  of  Odobcr,  in  the  twenty -nunh^ ear _oi 
Te  reign  of  the  lord  the  king  that  now  is,  at  Sutton  at orefaid 
had  demifed  to  the  ian^e  Richard  the  tenement  aforefaid,  with 
Se  appurtenances,  to  have  and  to  hold  the  faid  tenement,  wtth 
he  appurtenances,  to  the  faid  Richard  and  his  all.gns    from  the 
feall  of  St.  Michael  the  archangel  then  laft  pafl,  to  the  end  .nd 
t^rm  of  five  years  from  thence  next  foUowmg  and  f idly  to  be 
Zle te  and'  ,ded,  by  virtue  of  which  demife  the  faid  R.chard 
en    rd  into  the  faid  tenement  with  ^^^\T^'%^""'p/^tZ: 
t     reof  poifcffed  ;   and,  the  faid  Richard  ben.g  fo  P«if;^  ^^;- 
of    the  faid  William  afterwards,  that  is  to  fay,  on   he  laid  firft 
day  of  Odober,  in  the  faid  twenty-ninth  year    with  force  and 
nms    thltist;  fay,  with  fwords,  ftaves.  and  knives    entered 
•no    hcMtenemem,  with  the  appurtenances,  w^hich  the  la.d 
Cn  Rogers  demifed  to  the  faid  Richard  m  foi^  aforelaid    tor 
the  term  aforefaid  which  is  not  yet  expired,  and  ejected  the  fa  d 
RkW  oat  of  his  faid  farm,  and  other  ^vTongs  to  him  did,  to 
Je  I  eat  dania<re  of  the  l^id  Richard,  and  againft  the  peace  of 
he  K^r  ovd  the  king  ;  wteby  the  faid  Richard  i-th  /hathe 
is  injured  and  damaged  to  the  value  of  twenty  pounds.     And 
»     thereupon  he  brings  fuit,  &c. 


Martin,  for  the  plaintiff.    7      Plec^g^s  of 
Peters,  for  the  defendant.    5     profecution, 


C  Tohn  Doe 

iRic:    - 


bard  Roe. 


^'^I  Sni    cl ta   you  are  in  poMon  of,  or  claim  title  ta, 
the  p"nS  entioned  in  this  declaration  of  ejecCtment,  or  to 
fome'pan  thereof;  and  I,  being  fued  in  this  adion  asacaual 
•Xr    and  having  no  claim  or  title  to  the  fame,  do  adyife  you 
?ot'pe'ar -^^^^^^         *--  "^  his  majefty's  coun  of  king  s  bench 
!?Weftmiufter,  by  fome  attorney  of  that  court,  and  then  and 
theTetarule  to'be  made  of  the  fame  --t    to  caufe  y  on  - 
felf  to  be  made  defendant  in  my  ftead  ;  o^herwi  e  I  M  f^^^er 
,  -udgment  to  be  entered  againft  me,  and  you  wdl  be  turned  out 
of  poflciTion. 


Your  loving  friend, 


5  J.itjuury  1756. 


Wiliiani  Stiles. 


§.   3.  T"-?^ 
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coming,  bv  the  aflnit  as  well  of  the  faid  William  as  of  th.e  afore-        No.  I. 
laid  Richard.     And  it   is  conini;mded  that  each  of  tlicm  have     V,^/-n^^*\^ 
then  there  his  champion,    armed  in  the  form  aforefaid,  ready  to 
make  the  battel  aforefaid,  and  that  their  bodies  in  the  mean  time, 
<b-c.     At  which  day  here,  to  wit,  at  Tothill  aforefaid,  comes 
the  faid  llichard  Allen  by  his  attorney  aforefaid,  and  \\\c  had 
George  llumbold  and  Henry  Broughton  in  their  proper  perfons 
likewife  come,  fiifficiently  furnilhed  with  competent  armour  as 
becomes  them,  ready  to  nidke  the  battel  aforefaid,  as  they  be- 
fore had  waged  if.     And  the  faid  William  Kent  being  foleinnly  p]ai„tifF 
called,  doth  not  come,  nor  hath  profccuted  his  writ  albreiliicl  nonluit. 
THEREFORE  IT  IS  CONSIDERED,  that  the  fame  William 
and  his  pledges  of  profecuting,  to  wit,  John  Doe  and  Richard 
Roe,  be  in  mercy  for  his   falfe  complaint,  and  that  the  fame 
Richard  go  thereof  without  a  day,   ire.    and  alfo  that  the  faid  Fhial  judp;- 
Richard  do  hold  the  tenements  aforefaid  withtlie  appin-tenanccs,  nie"t  tor  the 
to  him  and  his  heirs,  quit  of  the  laid  William  and  his  heirs,  for     '^  *^" 
ever.   <b'C. 

§.6.    Trial  hy  the  grand  A ffjfes. 

-And  the  faid  Richard  Allen,  by  Peter  Jones  his  attorney,  Defence. 

eomes  and  defends  the  right  of  the  faid  William  Kent,  and  his 
fcifm,  when,  b-c.  and  all,   ixc.  and  whatfoever,  h-c.  and  chiefly 
of  the  tenements  aforefaid  with  the  appurtenances,  as  of  fee  and 
I  iglit,  47  c.  and  puts  himfelf  upon  the  grand  allife  of  the  lord  \\\q 
king,  and  prays  recognition  to  be  made,  Wliether  he  himfelf  Mife. 
hath  greater  right  to  hold  the  tenements  aforefaid  with  the  ap- 
purtenances, to  him  and  his  heirs  as  tenants  thereof  as  lie  now 
holdeth  them,  or  the   faid  William  to  have  the  fi^id  tenements 
with  the  appurtenances  as  he  above  demandeth  them.     AND  he  Tender  of  tli? 
tenders  here  in  court  fix  /hillings  and  eight  pence  to  the  ufc  of  dani-imnk. 
the  lord  the  now  king,   b-c.  for  that,  to  wit,  it  may  be  inquir- 
ed of  the  time  (of  the  feifm  alledged  by  the  demandant.)    And 
he  therefore  prays,  that  it  may  be  inquired  by  the  afllfe,  whe- 
ther the  fiid  William  Kent  was  feifed  of  the  tenements  aforefaid 
with  the  appurtenances  In  his  dcmefne,  as  of  fee  in  the  time  of  the 
faid  lord  the  king,  George  the  firft,  as  the  faid  William  in  his 
demand  before  hath  alledged.     THEREFORE  it  is  command-  Summons  of 
ed  the  fheriff,  that  he  fummon  by  good  fummoners  four  lawful  '^^^'^  kmglits. 
knights  of  his  county,  girt  with  fwords,that  they  be  here  on  the 
octaves  of  famt  Hilary  next  coming,  to  make  clcAion  of  the  af- 
file aforefaid.     The  fame  day  is  given  as  well  to  the  faid  Wil- 
liam Kent  as  to  the  faid  Richard  Allen,  here,  ire.     At  which 
day  here  come  as  well  the  faid  William  Kent  as  the  faid  Richard 
Allen ;  and  the  flieriff,  to  M'it,  fir  Adam  Alftone  knight,  now 
returns,  tlrat  he  had  caufed  to  be  fnmmoned  Charles  Stephens,  Retury. 
Randal  \N'lieeler,  Tob\'  Cox,  and  Thomas  Mundav,  four  law- 
ful 
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ful  knights  of  his  county,  girt  with  fwords,  by  John  Doe  and 
Richard  Roe  his  bailiiFs,  to  be  here  at  the  faid  octaves  of  faint 
Hilary,  to  do  as  the  faid  writ  thereof  commands  and  requires  ; 
and  that  the  faid  fummoners,  and  each  of  them,  are  inainprized 
by  John  Day  and  James  Fletcher.    Whereupon  the  faid  Charles 
Stephens,  R'andal  Wheeler,    Toby  Cox,  and  Thomas  Munday, 
four  lawful  knights  of  the  county  aforefaid,  girt  with  fwords, 
being  cajled,  in  their  proper  perfons  come,  and,  being  fworn, 
upon  their  oath  in  the  prefence  of  the  parties  aforefaid  chofe  of 
themfelves  and  others  twenty-four,  to  wit,   Charles  Stephens, 
Randal  Wheeler,   Toby  Cox,  Thomas  Munday,   Oliver  Green- 
way,  John  Boys,  Charles  Prince,  knights,  Daniel  Prince,  Wil- 
liam Day,  Pvoger  Lucas,    Patrick  Fleming,  James  Harris,  John 
Richardibn,  Alexander  Moore,  Peter  Payne,  Robert  ^lin,  Ar- 
chibald   Stuart,     Bartholomew    Norton,     and    Henry    Davis, 
efquires,    John   Porter,   Chriftopher  Ball,   Benjamin  Robinfon, 
Lewis  Long,  William  Kirby,   gentlemen,  good  and  lawful  men 
of  the  county  aforefaid,  who  neither  are  of  kin  to  the  faid  Wil- 
liam Kent  nor  to  the  faid  Richard  Allen,   to  make  recognition 
of  the  grand  affife  aforefaid.     THEREFORE  it  is  commanded 
the  fherifF,  that  he  caufe  them  to  come  here  from  the  day  of 
eafter  in  fifteen  days,  to  make  the  recognition  aforefaid.     The 
fame  day   is  there  given  to   the  parties  aforefaid.     At  which 
day  here  come  as  well  the  faid  William  Kent  as  the  faid  Richard 
Allen,  by  their  attorneys  aforefaid,  and  the  recognitors  of  the 
affife  whereof  mention  is  above  made  being  called  come,  and 
certain  of  them,  to  wit,  Charles  Stephens,  Randal  Wheeler, 
Toby  Cox^  Thomas  Munday,  Charles  Prince,   knights,  Daniel 
Prince,  Roger  Lucas,  William  Day,  James  Harris,  Peter  Pa>ne, 
Robert  Qiiin,    Henry  Davis,   John  Porter,  Chriftopher  Ball, 
Lewis  Long,   and  William  Kirby,    being  eleded,    tried,  and 
fworn,  upon  their  oath  fay,  that  the  faid  William  Kent  hath 
more  right  to  have  the  tenements  aforefaid  with  the  appurte- 
nances to  him  and  his  heirs,  as  he  demandeth  the  fame,   than 
the  f^id  Richard  Allen  to  hold  the  fame  as  he  now  holdeth  them, 
accordincr  as  the  faid  William  Kent  by  his  writ  aforefaid  hath 
fuppofed?    THEREORE  IT  IS  CONSIDERED,  that  the  faid 
William  Kent  do  recover  his  feifni  againft  the  faid  Richard  Al- 
len of  the  tenements  aforefaid  with  the  appurtenances,    to  him 
and  his  heirs,    quit  of  the  faid  Richard  Allen  and  his  hears,  fojf 
ever  :    and  the  faid  Richard  Allen  in  mercy,  ire. 
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fixed  for  the  hearing ;  and  then,  if  the  plaintiff  docs  not  at- 
tend, his  bill  is  difmiffed  with  cofts  ;  or  if  the  defendant  make.'i 
default,  a  decree  will  be  made  againft  him,  which  will  be  fi- 
nal, unlefs  he  pays  the  plaintiff's  coits  of  attendance,  and 
fliews  good  caufe  to  the  contrary  on  a  day  appointed  by  tlic 
court.  A  plaintiff's  bill  may  alio  at  any  time  be  difmilfed  for 
want  of  profecution,  which  is  in  the  nature  of  a  nonfuit  at 
law,  if  he  fufiers  three  terms  to  elapfe  without  moving  forward 
in  the  caule. 

When  there  are  crofs  caufes,  on  a  crofs  bill  filed  by  the  de- 
fendant  againll  the  plaintiff  in  the  original  caufe,  they  are  ge« 
nerally  contrived  to  be  brought  on  together,  that  the  fame 
hearing  and  the  fame  decree  may  feive  for  both  of  them. 
The  method  of  hearing  caufes  in  court  is  ufually  this.  The 
parties  on  both  fides  appearing  by  their  counfel,  the  plaintiff's 
bill  is  firfl  opened,  orbrieffy  abridged,  and  the  defendant's  an- 
Aver  alfo,  by  the  junior  counfel  on  each  fide  ;  after  which  the 
plaintiff's  leading  counfel  ftates  the  cafe  and  the  matters  in  iifue, 
and  the  points  of  equity  arifmg  therefrom  :  and  then  fuch  depo- 
fittons  as  are  called  for  by  the  plaintiff  are  read  by  one  of  the  fix 
clerks,  and  the  plaintiff  may  alfo  read  fuch  part  of  the  defendant's 
anfvver,  as  he  thinks  material  or  convenienl:  (z)  :  and  after  this 
the  reft  of  the  counfel  for  the  plaintiff  make  their  obfervations 
and  arguments.  Then  the  defendant's  counfel  go  through 
fame  procefs  for  him,  except  that  they  may  not  read  any 
any  part  of  his  anfwer  ;  and  the  counfel  for  the  plaintifi'  are 
heard  in  reply.  When  all  are  heard,  the  court  pronounces 
the  decree,  adjufting  every  point  in  debate  according  to 
equity  and  good  conlcieace  ;  which  decree  being  ufualjy  ve- 
ry long,  the  minutes  of  it  are  taken  down  and  read  open- 
ly in  court  by  the  regiftrar.  Tiie  matter  of  coif:s  to  be 
given  to  either  party,  is  not  here  held  to  be  a  point  o^ 
right,  but  merely  difcretionary  (by  the  ftatute  17  PJc.  II. 
c.  6.)  according  to  the  circumftanccs  of  the  cafe,   as  diey  ap- 

(z)  Oji  a  trial  at  la'r  if  the  plain-  Tance  on  the  truth  of  the   dcfer- 

tifF reads  any  part  of  the  defendant's  dsnt's   teltimony,    and  makes    the 

anfwer,  he  mwii  read  the  whole  of  k  ;  whole  of  lils    anlVer  evidence- 
fcr  by  reading  any  of  it  he  ille^A•s  a  re- 

F  f  2  pear 
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pear  more  or  lefs  favourable  to  the  party  vanquilhed.  And 
yet  the  ftatute,  li^Hen.  VI.  c.  4.  ieems  exprefly  to  direct, 
that  as  well  damages  as  cofts  ihall  be  given  to  the  defendant, 
if  wrongfully  vexed  in  this  court. 

The  chancellor's  decree  is  either  mterlocutary  or  final.  It 
\rery  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe  ;  for,  if  any  matter  of  faft  is  ftrongly  contro- 
verted, this  court  is  fo  fenlible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby  ; 
but  ufually  directs  the  matter  to  be  tried  by  jury,  efpecially 
fuch  important  facts  as  the  validity  of  a  will,  or  whether  A  is 
the  heir  at  law  to  B,  or  the  exiftence  of  a  modus  dechnand'i  or 
real  and  immemorial  commpofition  for  tithes.  But,  as  nojUf 
ry  can  be  fummoned  to  attend  this  court,  the  fairt  is  ufually 
<iirefted  to  be  tried  at  the  bar  of  the  court  of  kino;'s  bench  or 
at  the  alfizes,  upon  a  feigned  ijjue.  For,  (in  order  to  bring 
It  there,  and  have  the  point  in  difpute,  and  that  only,  put  in 
ifTue)  an  ^.ftion  is  feigned  to  be  brought,  wherein  the  pretend- 
ed plaintiff  declares,  that  he  laid  a  wager  of  c^  I.  with  the  de- 
fendant, that  A  was  heir  at  law  to  B  ;  and  then  avers  that  he 
isfo;  and  brings  his  action  for  the  i^  I.  The  defendant  allows 
tiie  wager,  but  avers  that  A  is  net  the  heir  to  B  ;  and  there- 
upon that  ilTue  is  joined,  which  is  diiefted  out  of  chancery  to 
be  tried  :  and  thus  the  verdict  of  the  jurors  at  law  determines 
the  fact  in  the  court  of  equity.  Thefe  feigned  iflues  feem  bor- 
rowed from  the  fponjio  judicialis  of  the  Romans  (a)  :  and  are 
alfo  frequently  ufed  in  the  courts  of  law,  by  confent  of  the 
parties,  to  determine  fomedifputed  right  without  the  formality 
of  pleading,  and  thereby  to  fave  much  time  and  expence  in 
the  decifion  of  a  caui'e. 

*      So  likewife,  if  a  queflion  of  mere  law  arifes  in  the  courfe 
of  a  caufe,   as  whether  by  the  words  of  a  will  an  eftate  for 

(a)    "  IVcta  eft  f^oi/p.o  ju'lhiaUs  :  *' fpofideo  tt! meus  fit."  V.'Je'He\necc, 

'<  fpomhfue   quh:gci:tos  ft  mens  fit?  Antiaurtut.  I  3.  t.  "16.  §.  3.  <^  Sioron. 

"  fpofi'U-o,  ft  tr/;is  ft.     Et  tu  qiioquc  dc  ju'UcHs,  I  2l./>.  466,  citat.  ibid. 
"  fpoiidt'fac  quinge/itis,  ui  tuns  fit  ? 

life 
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life  or  in  tail  is  created,  or  whether  a  future  intereft  devifcd 
hv  a  teftator  ihall  operate  as  a  remainder  or  an  executory  de- 
vile,  it  is  the  practice  of  this  court  to  refer  it  to  the  opinion 
of  the  judges  of  the  court  of  king's  bench,  upon  a  cafe  ftated 
for  that  purpofe  ;  wherein  all  the  material  fads  are  admitted, 
and  the  poi)it  of  law  is  fubmittcd  to  their  deciiion  :  who 
thereupon  hear  it  folemnly  argued  by  counfel  on  both  fides, 
and  certify  their  opinion  to  the  chancellor.  And  upon  fuch 
certificnte  the  decree  is  ufually  founded. 

Another  thing  alfo  retards  the  completion  of  decrees.  Fre- 
quently long  accounts  are  to  be  fettled,  incumbrances  and 
debts  to  be  enquired  into,  and  a  hundred  little  fads  to  be 
cleared  up,  before  a  decree  can  do  full  and  fufficient  juftice. 
Thefe  matters  are  always  by  the  decree  on  the  firfl  hearing 
referred  to  a  malTrer  in  chancery  to  examine  :  which  exami- 
nations frequently  lalf  for  years  :  and  then  he  is  to  report  the 
fad,  as  it  appears  to  him,  to  the  court.  This  report  may 
be  excepted  to,  difproved,  and  over-ruled ;  or  otherwife  is 
confirmed,  and  made  abfolute,   by  order  of  the  court. 

Whf.m  all  iffues  are  tried  and  fettled,  and  all  references  to 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing 
upon  the  matters  of  equity  referved  ;  and  a  final  decree  is 
made  ;  the  performance  of  which  is  inforced  (if  necelTary) 
by  commitment  of  the  perfon  or  fequeftration  of  the  party's 
eflate.  And  if  by  this  decree  either  party  thinks  himfelf 
aggrieved,  he  may  petition  the  chancellor  for  a  rehearui^r  ; 
whether  it  was  heard  before  his  lordlhip,  or  any  of  the 
judges,  fitting  for  him,  or  before  the  mafter  of  the.,.volh. 
For  whoever  may  have  heard  the  caufe,  it  is  the  chancellor's 
decree,  and  mull  be  (igned  by  him  before  it  is.  enrolled  (b)  ; 
which  is  done  of  courfe  unlefs  a  rchearinT  be  defirtd.  Every 
petition  for  a  rehearing  Wi\\[\  be  ligiicd  by  two  counfel  of 
charader,  ufually  fuch  as  have  been  concerned  in  the  caufe, 
certifying   that   ihcy  appiehend    the  caufe    is  proper   to  be 

(b)  Srat.  3  Gee.  \l.  c.  ^o.  See  pag.  450. 

F  f  ■^  reheard. 
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reheard.  And  upon  the  rehearing  all  the  evidence  taken  in 
the  caufe,  whether  read  before  or  not,  is  now  admitted  to  be 
read  :  becaufe  it  is  the  decree  of  the  chancellor  himfelf,  who 
only  now  fits  to  hear  reafons  why  it  fiiould  not  be  enrolled  and 
perfected ;  at  which  time  all  oinillions  of  either  evidence  or  ar- 
gument may  be  fupplied  (c).  But,  after  the  decree  is  once 
figned  and  enrolled,  it  cannot  be  reheard  or  reftified  but  by 
bill  of  review,  or  by  appeal  to  the  houfe  of  lords. 

A  BILL  o^  revlexv  may  be  had  upon  apparent  error  in  judg- 
ment,  appearing  on  the  face  of  the  decree ;  or,  by  fpecial  leave 
pf  the  court,  upon  oath  made  of  the  difcovery  of  new  matter 
o,r  evidence,  which  could  not  pofTibly  be  had  or  ufed  at  the 
time  when  the  decree  pafled.  But  no  new  evidence  or  mat- 
ter then  in  the  knowledge  of  the  parties,  and  which  might 
have  been  ufed  before,  ftiall  be  a  fufficient  ground  for  a  bill  of 
review. 

An  appeal  to  parliament,  that  is,  to  the  houfe  of  lords,  is 
the  dernier  refort  of  the  fubjeft  who  thinks  himfelf  aggrieved 
by  any  interlocutory  order  or  final  determination  in  this  court; 
and  it  is  effefted  by  petition  to  the  houfe  of  peers,  and  not  by 
writ  of  error  ^  as  upon  judgments  at  common  law.  This  jurif- 
dicTion  is  faid  (d)  to  have  begun  in  1 8  Jac.  I.  and  certainly  the 
firft  petition,  which  appears  in  the  records  of  parliament,  was 
preferred  in  that  year  (e) ;  and  the  firft  that  was  heard  and 
determined  (though  the  name  of  appeal  was  then  a  novelty) 
\vas  prefented  in  a  few  months  after  (f ) :  both  levelled  againft 
the  lord  keeper  Bacon  for  corruption,  and  other  mifbehaviour. 
It  ATas  afterwards  warmly  controverted  by  the  houfe  of  dom- 
mops  in  the  reign  of  Charles  the  fecond  (g).  But  this  difpute 
is  now  at  reft  (h) :  it  being  obvious  to  the  reafon  of  all  man- 
kind, that,  when  the  courts  of  equity  became  principal  tribunals 
for  deciding  caufes  of  property,  a  reviilon  of  their  decrees 
(by  way  of  appeal)   became  equally  neceffary,   as  a  writ  of 

(c)  Gilb.  Rep.  151.  152.  (f)  Ibid.  3.  II.  I2  Dec.  1621. 

(<1)  Com.  journ.  13  Mar.  1704.  (g)  Com.  journ.  19  Nov.  i67j.  cirr. 

(e)  Lord'i  journ.  23  Mar.  1620,  (h)  Sho\v.  Pari.  C  81. 
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if  the  faifl  William  fiiall  give  you  (ecvirity  of  profecutiiig  his       j^t^   ^ 
claim,  then  fiimmon  by  good  fummoners  the  laid  Ricliard,  that    .    ^^^^     * 
he  appear  before  our  jiiflices  at  Weflminfter  on  the  morrow  of  ^ 

All  Souls,  to  fhew  wherefore  he  hath  not  done  it.  And  have  you 
there  the  fummoners  and  this  writ.  WITNESS  ourfelf  at  Wefc- 
minfler,  the  twentieth  day  ofAuguft,  in  the  thirtieth  year  of 
our  reign.  Becaufe  Willoughby  earl  of  Abingdon,  the  chief 
lord  of  that  fee,  hath  hereupon  remifed  unto  us  his  court. 

Pledges  of    7  John  Doe,      Summonersofthe  with- C  John  Den.  Slierlff's  ro.<* 
prolecution,  3  Richard  Roe.  in-named  Richard,        \  11.  Fen.       tura. 

f.  5,   Ths  Record,  with  award  of  Battel. 

PLEAS  at  Weflminfter  before  fir  John  Willes  knight,  and  hi* 
brethren,  judices  of  the  bench  of  the  lord  the  king  at  Weft- 
minfler,  of  the  term  of  faint  Michael,  in  the  thirtieth  year  of 
the  reign  of  the  lord  George  the  fecond,  by  the  grace  of 
God  of  great  Britain,  France  and  Ireland,  king,  defender  of 
the  faith,  &c. 

Oxon.  ")  WILLIAM  KENT,  efquire,  by  James  Parker  his  Writ. 

to  wit.  5    attorney,demandsagainft  Richard  Allen,  gentleman 
one  melfuage  and  twenty  acres  of  land,  with  the  appurtenances, 
inDorchefler,  as  his  right  and  inheritance,  by  writ  of  the  lord 
the  king  of  right,  BECAUSE  Willoughby  earl  of  Abingdon  the  Domir.usr^mt' 
chief  lord  of  that  fee,  hath  now  thereupon  remiftd  to  tlie  lord  f^t  curiam. 
the  king  his  court.     AND  WHEREUPON  he  faith,  that  he  Coimt. 
himfelf  was  feifed  of  the  tenements  aforefaid,  with  the  appurte- 
nances in  his  demefneas  of  fee  and  right,  in  the  time  of  peace,  iu 
the  time  of  the  lord  George  the  firft,  late  king  of  Great  Britain, 
by  taking  the  efplees  thereof  to  the  value  *  [of  ten  fhillings,  Efplees. 
and  more,  in  rents,   corn,   and  grafs.]     And  that  fuch  iis  his 
right  he  offers  [fuit  and  good  proof.]     AND  thefaid  Richard  Defence. 
Alien,    by  Peter  Jones  his  attorney,    comes    and  defends  the 
right  of  the  faid  William  Kent,  and  his  feiUn,  when  [and  Avhere 
it  ihali  behove  him,]   and  all    [that  concerns  it,]    and  wliatfo- 
ever   [l"ie  ought   to   defend;]  and   chiefly  the  tenements  afore- 
faid  with  the  appurtenances,  as  of  fee  and  right,    (namely,   one 
melluage   and  twenty  acres  of  land,  with  the  sppurtenances, 
in  Dorchefter.)    AND  this  he  is  ready  to  defend  by  the  body  Wager  of  Bat- 
of  his  free  man  George  Rmnbold  by  name,  who  is  prefent  here  '^^^' 
in  court  ready  to  defend  the  fame  by  his  body,  or  in  what  man- 

*  N.  B.  The  claufes  between  hooks,  in  this  and  the  fubfcqucnt 
jiumbersof  the  appendix,  :vre  ufaally  no  othcivifc  exprelFcJ  ia  the 
records  than,  by  an  <>f. 
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ner  foever  the  court  of  the  lord  the  king  fhall  confider  tliat  he 
ought  to  defend.  And  if  any  mifchance  fliould  befal  the  faid 
George  (which  God  defend)  he  is  ready  to  defend  the  fame  by 
another  man,  who  (is  bounden  and  able  to  defend  it.)  AND  the 
faid  William  Kent  faith,  that  tlie  faid  Richard  Allen  unjufily 
defends  the  right  of  him  the  faid  William  and  his  feifm,  <irc.  and 
all,  ire.  and  whatever,  ire.  and  chiefly  of  the  tenements  afore- 
faid  with  the  appurtenances,  as  of  fee  and  right,  be.  becaufe 
lie  faith,  that  he  himfelf  was  feifed  of  tlie  tenements  aforefaid, 
with  the  appurtenances,  in  his  demefne  as  of  fee  and  right,  in 
the  time  of  peace,  in  the  time  of  the  faid  lord  George  the  firft 
late  king  of  Great  Britain,  by  taking  the  efplees  thereof  to  the 
value,  ire.  AND  that  fuch  is  his  right,  he  is  prepared  to  prove 
by  the  body  of  his  freeman,  Henry  Bronghton  by  name,  who 
is  prefent  here  in  court  ready  to  prove  the  fame  by  his  body  or 
in  \vhat  manner  foever  the  court  of  the  lord  the  king  fhall  con- 
fider tliat  lie  ought  to  prove  ;  and  if  any  mifchance  fliould  befal 
the  faid  Henry  (which  God  defend)  he  is  ready  to  prove  the 
ihme  by  another  man,  who,  <Lre.  And  hereupon  it  is  demand- 
ed of  the  faid  George  and  Henry,  whether  they  are  ready  to 
make  battel,  as  they  before  have  waged  it :  who  fay  that  they 
are.  AND  the  fame  George  Rumbold  giveth  gage  of  defending, 
and  the  faid  Henry  Broughton  giveth  gage  of  proving ;  and  fuch 
engagement  being  given  as  the  manner  is,  it  is  demanded  of 
the  faid  William  Kent  and  Richard  Allen,  if  they  can  fay  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  cale  ; 
who  fay  they  cannot.  WHEREFORE  IT  IS  CONSIDERED, 
that  battel  be  made  thereon,  ire.  AND  the  faid  George  Rum- 
bold  rindcth  pledges  of  battel,  to  wit,  Paul  Jenkins  and  Charles 
Carter  ;  and  the  faid  Henry  Broughton  findeth  alfo  pledges  of 
battel,  to  wit,  Reginald  Read  and  Simon  Taylor.  AND 
THEREUPON  day  is  here  given  as  well  to  the  faid  William 
Kent  as  to  the  faid  Riehard  Allen,  to  wit,  on  the  morrow  of  faint 
Martin  next  coming,  by  the  aflcnt  as  well  of  the  faid  William 
Kent  as  of  the  aforefaid  Richard  Allen.  And  it  is  commanded 
that  each  of  them  then  have  here  his  champion,  fufficiently  fur- 
jiiihed  with  competent  armour  as  becomes  him,  and  ready  to 
make  the  battel  aforefaid  :  and  that  the  bodies  of  them  in  the 
mean  time  be  fafely  kept,  on  peril  that  iliall  fail  thereon.  AT 
which  day  here  come  as  well  the  faid  William  Kent  as  the  faid 
Richard  Allen  hy  their  attorneys  aforefaid,  and  the  faid  George 
Rumbold  and  Henry  Broughton  in  their  proper  perfons  likewife 
come  fufficiently  furnifhed  with  competent  armour  as  becomes 
them,  ready  to  make  thebattel  aforefaid,  as  they  had  before  waged 
it.  AND  hereupon  day  is  further  given  by  the  court  here,  as  well 
to  the  faid  William  Kent  as  to  the  raid  Ricliard  Allen,  at  Tothill 
ne^r  the  city  of  Weftminfter  in  the  county  of  Middlefex,  to  wit, 
on  the  morroAV  of  tlie  purification  of  the  blefled  virgin  Mary  next 
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No.  I. 
Proceedings  on  a  JVrh  of  Right  Patent. 

\.  I.  Writ  of  Right  patent  in  the  Court  Baron. 

GEORGE  the  feeond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth,  to  Willoughby  earl  of  Abingdon,  greeting.  Wli; 
command  you  that  without  delay  you  hold  full  right  to  William 
Kent  efquire,  of  one  melTuage  and  twenty  acres  of  land  with 
the  appurtenances  in  Dorchefter,  which  he  claims  to  hold  of 
you  by  the  free  fervice  of  one  penny  yearly  in  lieu  of  all  fer- 
vices,  of  which  Richard  Allen  deforces  him.  And  unlefs  you 
fo  do,  let  the  fheriiF  of  Oxford  do  it,  that  we  no  longer  hear 
complaint  thereof  for  defeft  of  right.  WITNESS  ourfelf  at 
Weftminfter,  the  twentieth  day  of  Auguft,  in  the  thirtieth  year 
of  our  reign. 

Pledges  of  Profecution,      <  ^.  ^     ?^' 
*=>  '      ^  Richard  Roe. 

\.  2.  Writ  of  ToLT,  to  remove  it  into  the  County  Court, 

CHARLES  MORTON,  efquire,  fherifF  of  Oxfordinire,  to 
John  Long  balliif  errant  of  our  lord  the  king  and  of  myfelf, 
greeting.  BECAUSE  by  the  complaint  of  William  Kent 
efquire,  perfonally  prefent  at  my  county-court,  to  wit,  on 
Monday  the  fixtla  of  September,  in  the  thirtieth  year  of 
the  reign  of  our  lord  George  the  feeond,  by  the  grace  of  God 
of  Great  Britain,  France,  and  Ireland  king,  defender  of  the 
faitli,  and  fo  forth,  at  Oxford  in  the  fhirehoufe  there  holdcn.  I 
am  informed;  that  althoi^sb  he  himfelf  by  writ  of  our  faid  lord 

tlie 
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No.  I.  the  king  of  right  patent  direfted  to  Willoughby  earl  of  Abing- 
V/Tv^-v-  don,  for  this  that  he  fhould  hold  full  right  to  the  faid  William 
Kent  of  one  nieifuage  and  twenty  acres  of  land  with  the  appur- 
tenances in  Dorchelter  within  my  faid  county,  of  which  Richard 
Allen  deforces  him,  hath  been  brought  to  the  faid  Willoughby 
earl  of  Abingdon ;  yet,  for  that  the  faid  Willoughby  carl  of 
Abingdmi  favoureth  the  faid  Richard  Allen  in  this  part,  and 
hath  hitJierto  delayed  to  do  full  right  according  to  the  exigence 
of  the  faid  writ,  I  command  you  on  the  part  of  our  faid  lord  the 
Idng,  firmly  enjoining,  that  in  your  proper  ptrfon  you  go  to  the 
court  baron  of  the  faid  Willoughby  earl  of  Abingdon  at  Dor- 
cheller  afoi-efaid,  and  take  away  the  plaint,  which  there  is  be- 
tween the  faid  William  Kent  and  Richard  Allen  by  the  fiiid 
writ,  into  my  county  court  to  be  next  holden,  and  fummon  by 
tood  fammoners  the  faid  Richard  Allen,  that  he  be  at  my 
county  court  on  Monday  the  fourth  day  of  Oftober  next  com- 
ing, at  Oxford,  in  the  lliirehoufe  there  to  be  holden,  to  anfwer 
to  the  faid  William  Kent  thereof.  And  have  you  there  then 
the  faid  plaint,  the  furamoners,  and  this  precept.  GIVEN  in 
my  county  c;ourt  at  Oxford  in  the  fnirehoufe,  the  fixth  day  of 
iifptember,  in  the  year  aforefaid. 

§.  5.    IVrit  of'  Pone,  to  remove  it  iiito  the  Court  of  Common 

Pleas. 

GEORGE  the  fecond,  by  the  grace  of  God  of  Great  Britain 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
fo  the  iheritFof  OxfordHiire,  greeting.  PUT,  at  the  requefl 
of  William  Kent,  before  our  juflices  at  Weftminfler  on  tlie 
morrow  of  All-Souls,  the  plaint  which  is  in  your  county  court  by 
our  writ  of  right,  between  the  faid  William  Kent  demandant, 
atid  Richard  Allen  tenant,  of  one  mefluage  and  twenty  acres 
of  land  with  the  appurtenances  in  Dorcheller  ;  and  fummon  by 
good  fummoners  the  faid  Ricliard  Allen,  that  he  be  then  there, 
to  anfwer  to  the  faid  William  Kent  thereof.  And  have  you 
there  the  fummoners  and  this  writ.  WITNESS  ourfelf  at 
Weftminfler,  the  tenth  day  of  September,  in  the  thirtieth  year 
ef  our  reign. 

5.  /}.  Writ  of  Right,  quia  Dominus  remifit  Curiam. 

GEORGE  the  fecond,  by  tlie  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
to  the  flieriff  of  Oxfordihire,  greeting.  COMMAND  Richard 
Allen,  that  he  juftly  and  without  delay  render  unto  William 
Kent  one  meffuage  and  twenty  acres  of  land  with  the  a]:!purte- 
nances  In  Dorcheller,  which  he  claims  to  be  his  right  and  in- 
heritance, and  whereupon  he  complains  that  the  aforefaid 
RIehard  unjuflly  deforces  him.     And  unlcfs  he  fliall  fo  do,  and 

if 
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error  from  the  judgment  of  a  court  of  law.  And,  upon  the 
fame  principle,  from  decrees  of  the  chancellor  relating  to  the 
commiffioners  for  the  difTolution  of  chauntries,  <^c.  under  the 
ftatute  37  Hen.  VIII.  c.  4.  (as  well  as  for  charitable  ufes  un- 
der the  Itatute  43  Eliz.  c.  4.)  an  appeal  to  the  king  in  parlia- 
ment was  always  unqueftionably  allowed  (i).  But  no  new  e- 
vidence  is  admitted  in  the  houfe  of  lords  upon  any  account,  for 
this  is  a  diftind  jurifdiclion  (k),  which  differs  it  very  confider- 
ably  from  thofe  inftances,  wherein  the  fame  jurifdidlion  revifes 
and  corrects  its  own  ads,  as  in  rehearings  and  bills  of  review. 
For  it  is  a  praftice  unknown  to  our  law,  (though  conftantly 
followed  inthe  fpiritual  courts)  when  a  fuperior  court  is  review- 
mg  the  fentence  of  an  inferior,  to  examine  the  juftice  of  the 
former  decree  by  evidence  that  was  never  produced  below. 
This  is  the  general  method  of  proceeding  in  the  courts  of  equity. 

(5)  Duke's  char.  ufes.  62.  (k)  Gilb.  Hep.  1  jj.  ij6. 
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N°  II. 
§ .     3 .    The  Rule  of  Court,  K^/^r^J 

ililary  Tervif  in  the  twenty-ninth  Tear  of  King  Czo^qe  the 
fccand. 

Berks,  1  IT  IS  ORDERED  by  the  court,  by  the  aflent  of  Smith  ajrainft 
to  wit,  3  both  parties,  and  their  attorneys,  that  George  Saun-  Stiles;  for  one 
ders,  gentlerxian,  may  be  made  defendant,  in  the  place  of  the  "J^^^^e^'  ^'^^j^ 
now  defendant  William  Stiles,  and  fliall  inimediateJy  appear  to  „aiices  in  Sut- 
the  plaintiff's  action,  and  Ihall  i  eceive  a  declaration  in  a  plea  ton,  on  the 
of  trefpafs  and  ejeAment  of  the  tenements  in  queftion,  and/liall  dcmlleof  John 
immediately  plead  thereto  not  guilty  :  and,  upon  the  trial  of  R-o£er9» 
the  iflbe,  fhall  confefs  leafe,  entry,  and  oufter,  and  infift  upon 
his  title  only.  And  it"  upon  the  trial  or  the  ifTue,  the  faid  George 
do  not  confefs  leafe,  entr) ,   and  oufler,  and  by  reafon  thereof 
the  plaintiff  cannot  profecute  his  writ,  then  the  taxation  of  coll'i 
upon  fuch  non  prof,  fliall  ceafe,  and  the  faid  George  iLall  pay 
fuch  cofts  to  the  plaintilf,  as  by  the  court  of  our  lord  the  king 
here  Ihall  be  taxed  and  adjudged  for  fuch  his  default  in  non- 
performance of  this  rule;  and  judgment  fliall  be  entered  againfi! 
the  faid  William   Stiles,  now  the  cafual  ejector,  by  default. 
And  it  is  further  ordered,  that,  if  upon  the  trial  of  the  faid 
iffue  a  verdiA  ihall  be  given  for  the  defendant,  or  if  the  plain- 
tiff ihall  not  profecute  his  writ,  upon  any  other  caufe,  than  for 
the  not  confeiUng  leafe,  entry,  and  oufter  as  aforefaid,  then  the 
lellbr  of  the  plaintiff  Ihall  pay  cofts,  if  the  plaintiff  himfelf 
doth  not  pay  them. 


By  the  Court* 


Martin,     for  the  plaintiff. 
Newman,  for  the  defendant. 


§.     4.  The  Record, 

PLEAS  before  tlie  lord  the  king  at  Weftminfter,  of  the  term 
of  faint  Hilary,  in  the  twenty-ninth  year  of  the  reio-n  of  the 
lord  George  the  fecond  by  the  grace  of  God  of  Great  Bri- 
tain, France,  and  Ireland  king,  defender  of  the  faith,  ire. 

Berks,  7  GEORGE  SAUNDERS,  late  of  Sutton  in  the  coun- 
to  wit,  5  ty  aforefaid,  gentlen-:an,  was  attached  to  anfwer 
Richard  Sirtith,  of  a  plea,  wherefore  with  force  and  arms  he  en- 
tered into  one  meffuage,  with  the  appurtenances,  in  Suttoii, 
which  Jolm  Rogers,  efqulre,  hath  demifed  to  the  faid  Richard  for 
a  term  which  is  not  yet  expired,  and  ejected  him  from  his  faivl 
farm ,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  faid 
R  ivhard,  and  againft  the  peace  of  the  lorcl  the  king  that  now  h. 
Vol..  Ill,  G  g  AND 
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AND  WHEREUPON  the  faid  Richard,  by  Robert  MaitJn  Jib 
attorney  complains,  that  whereas  the  faid  John  Rogers  on  the 
firfl  day  of  Odober  in  the  twenty-ninth  year  of  the  reign  of  the 
lord  the  king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to 
the  fame  Richard  the  tenement  aforefaid,  with  the  appurte- 
nances, to  have  and  to  hold  the  faid  tenement,  with  the  appur- 
tenances, to  the  faid  Richard  and  his  affigns,  from  the  feaft  of 
faint  Michael  the  archangel  then  laft  paft,  to  the  end  and  term 
of  five  years  from  thence  next  following  and  fully  to  becomplete 
and  ended  ;  by  virtue  of  which  demife  the  faid  Richard  entered 
into  the  faid  tenement,  with  the  appurtenances,  and  was  thereof 
poflefled  :  and,  the  faid  Richard  being  fo  poflefl'ed  thereof,  the' 
laid  George  afterwards,  that  is  to  fay,  on  the  firfl:  day  of  Oc- 
tober in  the  faid  twenty-ninth  year,  with  force  and  arms,  that 
is  to  fay,  with  fwords,  ftaves,  and  knives,  entered  into  the  faid. 
tenement,  with  the  appurtenances,  which  the  faid  John  Rogers 
demifed  to  the  faid  Richard  in  form  aforefaid  for  theterm  afore- 
faid which  is  not  yet  expired,  and  ejefted  the  faid  Richard  out 
of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great  da- 
mage of  the  faid  Richard,  and  againfl:  the  peace  of  the  faid. 
lord  the  king;  whereby  the  faid  Richard  faith  that  he  is  in- 
iared  and  endamaged  to  the  value  of  twenty  pounds  :  and" 
thereupon  he  brings  fuit,  [and  good  proof.]  AND  the  afore- 
faid George  Saunders,  by  Charles  Newman  his  attorney,  comes 
and  defends  the  force  and  injury,  when  [and  where  it  fhall  be- 
hove him  ;]  and  faith  that  he  is  in  no  wife  guilty  of  the  tref- 
pafs  and  ejeftment  aforefaid,  as  the  faid  Richard  above  com-' 
plains  againfl  him ;  and  thereof  he  pats  liimfelf  upon  the  coun- 
try: and  the  faid  Richard  doth  likewife  the  fame:  THERE- 
FORE let  a  jury  come  thereupon  before  the  lord  the  king,  on 
the  o6lave  of  the  purification  of  the  blcfled  virgin  Mary, 
wherefoever  he  fhall  then  be  in  England ;  who  neither  [are  of  kin 
to  the  faiclRichard,  nor  to  the  faid  George ;]  to  recognize  [whe- 
tlier  the  faid  George  be  guilty  of  the  trefpafs  and  cjedment 
aforefaid:]  becaufe  as  well  [the  faid  George,  as  the  faid  Rich' 
ard,  between  whom  the  difference  is,  have  put  themfelves  on 
the  faid  jury.]  The  fame  day  is  there  given  to  the  parties' 
aforefaid.  AFTERWARDS  the  procefs  therein,  being  con- 
tinued between  the  parties  of  the  pica  aforefaid  by  the  jury,  is 
put  between  them  in  refpite,  before  the  lord  the  king,  until 
the  day  of  Eafler  in  fifteen  days,  wherefoever  the  faid  lord  the 
king  fliall  then  be  in  England  ;  unlefs  the  juflices  of  the  lord 
the  king  affigned  to  take  affiles  in  the  county  aforefaid,  fhall 
have  come  before  that  time,  to  wit,  on  Monday  the  eighth  of 
March,  at  Reading  in  the  faid  county,  by  the  form  of  the  fla- 
tiite  [in  that  cafe  provided,]  by  reafon  of  the  default  of  the 
jurors,  [fummonedto  appear  as  aforefaid.]  At  which  day  before 
t!ie  lord  tlie  king,  at  Weftminfler,  come  the  parties  aforefaid 
bv  their  attorneys  aforefaid ;  and  the  aforefaid  juflices  of  afTife, 
before  wliom  [the  jury  aforefaid  came,]  fcnt  here  their  re- 
cord 
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cord  before  them  had  in  thefe  words,  to  wit :  AFTEP».WAR  DS,        ^°  ^^' 
at  the  day  and  plate  within  contained,  before  Hcneage  Legge,    V^y^'V'N-/ 
efquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the  Pojlca. 
king,  and  Sir  John  Eardly  Wilmot,  knight,  one  of  the  juflices 
of  the  faid  lord  the  king,  alfigned  to  hold  pleas  before  the  king 
himfelf,  juflices  of  the  faid  lord  the  king,  ;ifligned  to  take  alhfes 
in  the  county  of  Berks  by  the  form  of  thellatute  [in  that  cafe 
provided,]  come  as  well  the  within  named  Richard  Smith,  as 
the  withih  written  George  Saunders,  by  their  attorneys  within 
contained;  and  the  jurors  of  the  jury  whereof  merit  ion  -s  within 
made  being  called,  certain  of  them,  to  wit,  Charles  Holloway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown, 
and  Francis  Oakley,  come,  and  are  fworn  upon  that  jury  :  and 
becaufe  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
therefore  others  of  the  by-flanders  being  chofen  by  the  IherifF,  Takf  de  cir- 
at  the  requeft  of  the  faid  Richard  Smith,  and  by  the  command  cuwjltwtibust 
of  the  juflices  aforefaid,  are  appointed  a-new,  whofe  names  are 
affixed  to  the  pannel  within  written,  according  to  the  form  of 
the  flatute  in  fuch  cafe  made  and  provided ;  wlnt.h  faid  jurors  fo 
appointed  a-new,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,  Samuel  Roberts,  and  Daniel  Parker, 
being  likewife  called,  come  ;  and,  together  with  the  other  ju~ 
i'ors   aforefaid  before  impanelled  and  fworn,   being  elefted, 
tried,  and  fworn,  to  fpeak  the  truth  of  the  matter  within  con- 
tained, upon  their  oath  fay,  that  the  aforefaid  George  Saunders  VerdicT:  foi- 
ls guilty  of  the  trefpafs  and  ejeftment  within-Written,  in  man-  the  plaintifii 
ner  and  form  as  the  aforefaid  Richard  Smith  within  complains 
ag^inll  him;  and  aflefs  the  damages  of  the  faid  Richard  Smith, 
on  occafiou  of  that  trefpafs  and  ejed;ment,  befides  his  cofts  and 
charges  which  he  hath  been  put  unto  about  his  fuitin  that  be- 
half, to  twelve-pence:  and,  for  thofe  cofts  and  charges,  to  for- 
ty fhillings.    WHEREUPON  the  faid  Richard  Sniith,  by  his 
attorney  aforefaid,    prayeth  judgment  againfl  the  faid  Georgd 
Saunders,  in  and  upon  the  verdirt  aforefaid  by  the  ^rors  afore- 
faid  given  in  the  form  aforefaid  :    and  the  laid  Georp-e  Saun-  Motion  in  ar- 
ders,  by  his  attorney  aforefaid,  faith  that  tlie  court  here  ought  reit  ot"judoe- 
not  to  proceed  to  give  judgment  upon  the  faid  Terdift,   and  'nci^t^^- 
prayetlit]"uit  judgment  againit  him  the  faid  George  Saunders,  in 
and  upon  the  verdifl:  aforefaid  may  beftayed,by  rcafon  that  the 
faidverdift  is  infufficicnt  and  erroneous,  and  that  the  fame  verdit^t 
n:>aybe  quaihed,  and  that  the  iffue  aforefaid  maybe  tried  a- new 
by  other  jurors  to  be  frefli  impanelled.      And,   becaufe  the  Continuance*] 
court  of  the  lord  the  king  here  is  not  yet  advifed  of  giving  their 
judgment  of  and  upon  the  preraifes,  therefore  day  thereof  is  gi- 
ven as  well  to  tlie  faid  Richard  Smith  as  the  faid  George  Saun- 
ders, before  the  lord  the  king,  until  the  morrow  of  the  Afcen- 
fion  of  our  lord,  wherefoever  the  faid  lord  the  kinjr  fhall  then  be 
in  England,  to  hear  their  judgment  of  and  upon  the  premifes, 
for  that  the  court  of  the  lord  tlie  king  is  not  yet  advifed  thereof. 
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TSjo  jj^        At  which  day  before  the  lord  the  king,  at  Weflminfter,  com* 
.    y-^^^  J    the  parties  atbrefaid  by  their  atorneys  aforefaid  •  upon  which, 
'  the  record  and  matters  aforefaid  having  been  feen,  and  by  the 

court  of  the  lord  the  king  now  here  fully  underilood,   and  all 
and  fingular  the  premifes  having  been  exan.ined,   and  mature 
Opintonof  the  deliberation  being  had  thereupon,  for  that  it  feems  to  the  court 
*^^^^  '  of  the  lord  the  king  now  here  that  the  verditt  aforefaid  is  in  no 

wife  infufficient  or  erroneous,  and  that  the  fame  ought  not  to  be 
quafhed    and  that  no  new  trial  ought  to  be  had  of  the  iflue 
Judgment  for  aforefaid,  THEREFORE  IT  IS  CCNSIDER ED,  that  the  faid 
the  plaintiff.     Richard  do  recover  againflthe  faid  George  his  tei-m  yet  to  come, 
of  and  in  the  faid  tenements,  with  the  appurtenances,   and  the 
faid  dara  ^ges  aflelfed  by  the  faid  jury  in  form  aforefaid,  and  al> 
Cofls.  fo  twenty  feven  pounds  fix  fliillings  and  eight  pence  for  his  cofts 

and  charges  aforefaid,   by  the  court  of  the  lord  the  king  here 
awarded  to  the  faid  Richard,  with  his  aflent,  by  way  of  in- 
creafe ;  which  faid  damages  in  thewhole  amount  to  twenty-nine 
Cnb':atur  pro      pounds,    fev^n   fhUlings   and   eight   pence.     And  let  the  faid 
fine.  George  be  taken,   [until  he  rnaketh  fine  to  the  lord  the  king.^ 

Writofpof-     AND   H£REUPON  the  faid  Richard  by  his  attorney  afore- 
icSion.  faid  prayeth  a  writ  of  the  lord  the  king,  to  be  diredied  to  the 

fheritFof  the  county  aforefaid,  to  caufe  him  to  have  poffelilon 
of  his  term  aforefaid  yet  to  come,  ef  and  in  the  tenemenis  a- 
forefaid;  with  the  appurtenances  :  and  it  is  granted  unto  him, 
returnable  before  the  lord  the  king  on  the  morrow  of  the  holy 
Trinity,  wherefoever  he  fhall  then  be  in  England.  At  which 
and  return.  ^^Y  before  the  lord  the  king,  jat  Wellmijifter.  cometh  the  faid 
Richard  by  his  attorney  aforefaid  ;  and  the  fheriflf,  that  is  to 
fay.  Sir  Thomas  Reeve,  knight,  now  fendeth,  that  he  by  vir- 
tue of  the  writ  aforefaid  to  him  directed,  on  the  ninth  day  of 
June  laft  paft,  did  caufe  the  faid  Richard  to  have  his  polfeffion 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements 
aforefeid,  with- the  appuftenances^  as  he  was  commanded. 
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N^TU. 
N^III.  V^^VN-/ 

Proceedings  on  an  Alton  o/DebT,  in  the  Court  tj/Common 
Pleas ;  removed  into  the  King's  Bench  by  IVrlt  0/" Error. 

\.     I.  Original. 

GEORGE  the  fecond  by  the  grace  of  God  of  Great  l?raecip:^ 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth  :  to  the  Iheritf  of  OxfoinJlhire,  greeting.  COM- 
MAND Charles  Long,  late  of  Bjrford,  gentleman,  that  juftly 
and  without  delay  he  render  to  William  Burton  two  hundred 
poimd^,  which  he  owes  him  and  unjoftly  detains,  as  he  faith. 
And  unlefs  he  fliail  fo  do,  and  if  the  faid  William  fiiall  make 
you  fecure  of  profecuting  his  calm,  then  fummon  by  good 
(ummoners  the  aforefaid  Charles,  that  he  be  before  our  jaflices 
at  Weflminfter,  on  the  octave  of  faint  Hilary,  to  fliew  where- 
fore he  hath  not  done  it.  And  have  you  there  then  the  fum- 
moners,  and  this  writ.  WITNESS  ourfelf  at  Weftminfler, 
the  t^venty-foulth  day  of  December,  in  the  twenty-eighth  year 
of -our  reign. 

Pledges  of     C  John  Doe,  Suramoners  of  the  within-  C  R.Morris.  sheriiF's  vz- 
Profecution.  \  Richard  Roe.  named  Charles  Long.  \  H  Johnfon  turn. 

§.     2.  Procefs. 

GEORGE  the  fecond  by  the  grace  of  God  of  Great  Britain,  Attacliment. 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
ta  the  IherifFof  Osfordflaire,  greeting.  PUT  by  gage  andfafe  Pone. 
pledges  Charles  Long,  late  of  Burford,  gentleman,  that  he  be 
before  our  juftices  at  Wellminfter  on  the  oftave  of  the  puri- 
fication of  the  blefTed  Mary,  to  anfwer  to  William  Burton  cf  a 
plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes 
him  and  unjuflly  detains,  as  he  faith  ;  and  to  fliew  wherefore 
he  was  not  before  our  juftices  at  v\  eftminfter  on  the  ocftaveof 
faint  Hilary,  as  he  M^as  fummoned.  And  have  there  then  the 
names  of  the  pledges  and  this  writ.  WITNESS  fir  John  Wii- 
les,  knight,  at  Weftminfter,  the  twenty  third  day  of  January, 
in  the  twenty-eighth  year  of  our  reign. 

The  within  named  Charles  Long  is  C  Edward  Leigh.       siic-riiF's  re- 
attached by  pledges,  \  Rgbert  Tanner,      turn. 
G  2  5  GEORGE 
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N°  III. 

D'J^riiigiis. 


Sheriff's   re- 
turn. 
Nihil. 

Cxpijs    ad   re- 
fbaiidcniiuit. 


Sheriff's   re- 
turn. 

'Non  efl  inven- 
tus. 
Teftatum    ca- 


GEORGE  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
to  the  fherilF  of  Oxfordfliire,  greeting.  WE  command  you 
that  you  diltrein  Charles  Long,  late  of  Burford,  gentleman,  by 
all  his  lands  and  chattels  within  your  bailiwick,  fo  that  neithtr 
be  nor  any  one  through  him  may  lay  hands  on  the  fame,  until 
you  /hall  receive  from  us  another  command  thereupon;  and 
that  you  anfwer  to  us  of  the  iflues  of  the  fame  ;  and  that  you 
have  his  body  before  our  jullices  at  Weflminfter  from  the  day  of 
Ealter  in  fifteen  days,  to  anfwer  to  William  Burton  of  a  plea, 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him 
and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judgment  of 
his  many  defaults.  WITNESS  fir  John  Willes,  knight,  at 
Weftminfter,  the  twelfth  day  of  February  in  the  twenty -eighth 
year  of  our  reign. 

The  within-named  Charles  Long  hath  nothing  in  my  baili-* 
wick,  whereby  he  may  be  diflreined. 

GEOK.GE  the  fecondby  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth; 
to  the  Iheriff  of  Oxfoi-dlliire,  greeting.  W£  command  you,  that 
you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you 
may  have  his  body  before  our  juftices  at  Wcftminfter,  from  the 
day  of  Eafler  in  five  weeks,  to  anfwer  to  William  Burton,  gen- 
tleman, of  a  plea,  that  he  render  to  him  two  hundred  pounds, 
wliich  he  owes  him  and  unjuftly  detains,  as  he  faith  :  and 
whereupon  you  have  returned  to  our  juflices  at  Wellminfler, 
that  the  faid  Charles  hath  nothing  in  your  bailiwick,  whereby 
he  may  be  dillreined.  And  have  you  there  then  this  wrir. 
WITNESS  fir  John  Willes,  knight,  at  Wellminfler,  the  fix- 
tcenth  day  of  April,  in  the  twenty-eighth  year  of  our  reign. 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick. 

GEORGE  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ; 
to  the  flicrifF  of  Bc-rkfliire,  greeting.  W£  command  you,  that 
you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you 
may  have  his  body  before  our  juftices  at  Weftminfter,  on  the 
morrow  of  the  holy  Trinity,  to  anfwer  to  William  Burton, 
gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  to  him  and  unjuftly  detains,  as  he  faith : 
jind  whereupon  our  flieriff  of  Oxfordlhire  hath  made  a  return 
%o  our  juftices  at  Weftminfter^  at  a  certain  day  now  paft,  that 

the 
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tlie  aforcfaid  Charles  is  not  found  in  his  bailiwick  ;  and  tliere-       ^     ^^'' 
upon  it  is  tefbified  in  our  faid  court,  that  the  aforefaid  Charles     V_/^''"X-^ 
lurks,  wanders,  and  runs  about   in  your  county.     And  have 
you  there  then  this  writ.    WITNESS  fir  John  Willes,  knight, 
at  Weflminfter,  the  feventh  day  of  May,  in  the  twenty-eighth 
year  of  our  reign. 

By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body  SheiifF's  re- 
of  the  within  named  Charles  Long ;  wliich  I  have  ready  at  the  turn,  C\// 
day  and  place  within  contained,  according  as  by  this  writ  it  is  '"*"7"♦•'• 
commanded  me. 

**'  Or,  upon  the  Return  of  Non  efl:  inventus  upon  the  fiz-Jl 
*'  Capias,  the  P Lwitiff  7nay  fiie  out  an  Alias  (i?:d  a 
*'  Pluries,  and  thence  proceed  to  Outlawry  ;  thus: 

«  GEORGE  the  fecond  by  the  grace  of  God  of  Great  BrI-  "  -^'w  aphs, 
''  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
*'  fo  forth;  to  the  fheriff  of  Oxford/hire,  greeting.  WE  com- 
''  mand  you,  as  formerly  we  commanded  you,  that  you  take 
"  Charles  Long,  late  of  Burford,  gentleman,  if  he  May  be 
"  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you 
*'  may  have  his  body  before  our  juflices  at  Weftminfter,  on  the 
'^  morrow  of  the  holy  Trinity,  to  anfwer  to  William  Burton, 
**  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
**  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith. 
*'  And  have  you  there  then  this  writ.  WITNESS  fir  John 
'^  Willes,  knight,  at  Weftminfter,  the  feventh  day  of  May, 
*^  in  the  twenty-eighth  year  of  our  reign. 


*'  liwick 


The  within-named  Charles  Lono;  is  not  found  in  my  bai-  "  Sheriff  s  re- 

^.  ■■  °  ^  « turn,    7io,t  t-Ji 


"  GEORGE  the  fecond  by  the  grace  of  God  of  Great.  Bri-  "Pi'^rics  capias 
*'  tain,  France,  and  Ireland  king,  defender  of  the  faitli,  and 
**  fo  forth;  to  the flierifF of  Oxfordfliire,  greeting.  WE  com- 
*'  mand  you,  as  we  have  more  than  once  commanded  you,  that 
*'  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
*'  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
"  that  you  may  have  his  body  before  our  juftices  at  Weftminfter, 
**  from  the  day  of  the  holy  Trinity  in  three  weeks,  to  anfwer 
*'  to  William  Burton,  gentleman,  of  a  plea,  that  he  render  to 
*'  him  two  hundred  pounds,  which  he  owes  him  and  unjuftly 
*'  detains,  as  he  faith.  And  have  you  there  then  this  writ. 
*'  WITNESS  fir  John  Willes,  knight,  at  Weftminfter,  tlie 
*'  thirtieth  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

'^  The  within-named  Charles  Long  is  not  found  in  nu-  baili-  "  ^"'^i''"  s  re- 

«    ,^,V.y,  ^  -"i  u  turn,  ;/^;.  eji 

G  2  4  ^'  GEORGE 
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N"  III.  ,(  GEORGE  the  fecond  by  the  grace  of  God  of  Great  Brl^ 

^-^'^^^^  ''  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  i"o 
^"(igt  facias.  t<  forth ;  to  theflierifFof  Oxfordihire,  greeting.  WE  comman4 
*'  you,  that  you  caufe  Charles  Long,  late  of  Burford,  gentle- 
'^  man,  to  be  required  from  county  court  to  county  court  un- 
'^  til  according  to  the  law  and  cuftom  of  our  reahn  of  England 
'^  he  be  outlawed,  if  he  doth  not  appear.  And  if  he  doth  ap- 
*'  pear,  then  take  liim  and  caufe  him  to  be  fafely  kept,  fo  that 
'^  yqu  have  his  body  before  our  juflices  at  Weftniinfler,  on  the 
'''  morroAV  of  All  Souls,  to  anfwer  to  William  Burton,  gentle^ 
*'  man,  of  a  plea,  that  he  render  to  him  two  hundred  pounds, 
*'  which  he  owes  him  and  unjuftly  detains,  as  he  faith.  And 
'^  whereupon  you  have  returned  to  our  jull ices  at  Weftmmfler, 
'^  from  the  day  of  the  holy  Trinity  in  three  weeks,  that  he  is 
'^  not  found  in  your  bailiwick.  And  have  you  there  then  this 
'^  writ.  WITNESS  fir  John  Willes,  knight,  at  Weflminller, 
*'  the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  oup 
^'  reign. 

SlierlfF's  re-  "  By  virtue  of  this  writ  to  me  dircfled,  at  my  county  court 

\^^^p' .               "  held  at  Oxford  in  the  county  of  Oxford,    on  Thurfday  the 

'tuu    "  ^^"^*  ^'  twenty-firlt  dav  of  Jane  in  the  twenty-ninth  }^  ear  of  the  reign 

*'  of  the  lord  the  king,  -within  written,  the  within  namedCharles 

^^  Long  was  required  the  firll  time,  and  did  not  appear :  and  at 

*^  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday  the 

"  twenty-fourth  day  of  July  in  the  }'ear  aforefaid,  the  faid 

"  S:c'ifH<i  ex-   <<  Charles  Long  was  required  the  fecond  time,  and  did  not  ap- 

"    '"  ■'           "  pf'ar,  and  at  my  countv  court  held  at  Oxford  aforefaid,  on 

''  Th'irfdav  the  twenty-firft  day  of  Augufl  in  the  year  afore- 

Tcrtto  ex.K-  <■(  f-i'id,  t^ie  faid  Charles  Long  was  required  the  third  time,  and 

^'  did  mt  appear  :  and  at  my  county  court  held  at  Oxford 

^                        *^  aforefaid,  on  Thurfday  the  eip^litecnth  day  of  September  ^n 

'  Omenta  ex.K-  a  ^^^q  year  aforefaid,  the  faid  Charles  Long  was  required  the 

"  fourth  time,  and  did  not  appear  :  and  at  my  county  court 

^'  held  at  Oxford  aforefaid,  on  Thurfday  the  fixteenth  day  of 

f'  Quntto  exac-  <(  Ofiober  in  the  year  aforefaid,  the  faid  Charles  Long  was  re-? 

*'  quired  the  fifth  time,  and  did  not  aj^pear :  therefore  the  faid 

•'   T'eoutl.iya-   ''  Charles  Long,  by  the  judgment  of  the  coroners  of  the  faid 

*^^'                ''  lord  the  king,  of  the  county  uforefiiid,  according  to  the  I?.w 

''  of  the  kingdom  of  England,  is  outlawed. 

clamatfon'^'"  "  GEORGE  the  fecond  by  the  grace  of  God  of  Great  BrU 
"  tain,  France,  and-  Ireland  king,  defender  of  the  faith,  and  fo 
*'  forth;  to  the  fherifF  of  OxfLU-dfliire,  greeting.  WHKREAS 
**  by  our  writ  Ave  have  lately  commanded  yon  that  you  fhould 
*'  caufe  Charles  Long,  late  of  Burford,  gentleman,  to  be  requir- 
**■  ed  from  county  court  to  county  court,  until  according  to  the 
**  law  and  cuflom  of  our.  realm  of  England  he  ihould  be  out- 

"  lawed 
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"  lowed  If  he  did  not  appear:  anri  if  he  did  appear,  then  that       N*^  III. 

*'  you  fliould  take  him  and  caufe  Lini  to  be  faiely  kept,  i'o  that     V/~VXy 

"  you  might  have  his  body  before  our  julliccs  at  Wcftnjinftcr, 

"  on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton, 

*'  gentleman,  of  a  plea^  that  he  render  to  him  two  hun^'red 

*'  ]50unds,  wliieh  he  owes  him  and  unjulHy  detains,    as  he 

*'  faith:    THEREFORE  we  command  you,  by  virtue  of  tjic 

'*  ftatute  in  the  thirty-firft  year  of  the  lady  Elizabeth    late 

**  cjiieen  of  England  made  and  provided,  that  yon  cajfc  the 

"  faid  Charles  Long  to  be  proclahned  upon  three  feveral  days 

"  according  to  that  form  of  the  llatutc ;   (whereof  one  prn- 

"  clamation  Ihall  be  made  at  or  near  the  moll  ufual  door  of 

*'  the  church  of  the  parifh  wherein  he  inhabits)  that  he  rcn- 

"  dcr  himfelf  unto  you  ;  fo  that  you  may  ha\e  his  body  be- 

**  fore  our  jullices  at  Weftminfter  at  the  day  aforefaid,  to  an- 

*'  fvrer  the  faid  William  Burton  of  the  plea  aforefaid.     And 

*'  have  you  there  then  this  writ.    WITNESS  fir  John  Willfs, 

*'  knight,  at  Weftminfter,  the  eighteenth  day  of  June,  in  the 

*'  twenty-eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  direfted,  at  my  county  cOurt  "SlierifF'sre- 
"  held  at  Oxford  in  the  county  of  Oxford^   on  Thr-rfday  the  "turn.    Pro- 
*'  twenty  fixlh  day  of  June  in  the  twenty -ninth  year  of  the  reign  "  cJamari  feci. 
*'  of  the  lord  the  king  within- written,  I  caufed  tg  be  proclaim- 
*'  cd  the  firft  time;  and  at  the  general  quarter  feffions  of  the 
**  peace,  held  at  Oxford  aforefaid  on  Tuefday  the  fifteenth  day 
*'  of  July  in  the  year  aforefaid,  I  caufed  to  be  proclaimed  the 
"  fecund  time;  and  at  the  moft  ufual  door  of  the  church  of 
"  Eurford  within-written  on  Sunday  the  third  day  of  Auguft  in 
*'  the    year    aforefaid,    immediately  after  divine  fervice    one 
*'  month  at  the  leafl  before  the  within-named  Charles  Long, 
*'  was  required  the  fifth  time.  I  caufed  to  be  proclaimed  the 
''  third  time,  that  tlie  faid  Charles  Long  fhould  render  himfelf 
**  unto  me,  as  within  it  is  commanded  me. 

"GEORGE  the  fecond  by  the  grace  of  God  of  Great  Brl-  «  c.,phis  utlth 
'^  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  "^./^«/«. 
*' fo  forth;  to  the  flieriff  of  Berkfhire,  greeting.  WE  com- 
"  mand  you,  that  you  omit  not  by  reafon  of  anv  liberty  of 
*'  your  county,  but  that  you  take  Charles  Long,  late  of  Bur- 
"  ford  in  the  county  of  Oxford,  gentleman,  (being  out-lawed  in 
*'  the  {-lid  county  of  Or.ford,  on  Thurfday  the  lixteenth  daj-  of 
*'  Oclober  laftpaO,  at  thefuit  of  William  Burton  gentleman, 
"  of  a  plea  of  debt,  as  the  {lieriff  of  OxfordJhire  aforefaid  re- 
"  turned  to  our  jufticcs  at  Weftminfter  on  the  morrow  of  All- 
*^  Souls  then  next  enfuing)  ifthelliicl  Charles  Long  maybe 
'■^  found  in  your  bailiwick;  and  him  lafely  keep,  fo  that  you 
"  may  have  liis  body  before  our  juftices  at  W^cftminfter  from 
*'  the  day  of  faint  Martin  in  fifteen  days,  to  do  and  receive 
"  wliat  our  court  lliall  conhder  concerning  him  in  this  behalf. 

''  WITiNESS 
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*'  SJherifF's  rc- 
*'  turn.  Ccpi 
"  corpus. 


'^  WITNESS  fir  John  WiUes,   knight,  at  Wcftmuifter,  the 
*'  fixth  day  of  November  in  the  28th  year  of  our  reign. 

*'  By  virtue  of  the  writ  to.  me  direfted,  I  have  taken  the 
"  body  of  the  within-named  Charles  Long  ;  which  I  have  rea- 
*'  dy  at  the  day  and  place  within-contained,  according  as  by 
*'  this  writ  it  is  commanded  me. 

'M.  3.  f  Bill  of  Middlefex,   and  Latitat,   thereupon^  in  ths 
"  Court  of  King's  Bench. 


BUI  of  l\lld 
dlefcx  for 
trcl'pafs ; 


ac  etiam  jn 
debt. 


^'  L.itiint. 


«  Middlefex,  ■>  "  THE  SHERIFF  is  commanded  that  he 
'^  to  wit.  5"  take  Charles  Long,  late  of  Burford  in  the 
*^  county  of  Oxford,  if  he  may  be  found  in  his  bailiwick,  and 
**  him  fafely  keep,  fo  that  he  may  have  his  body  before  the 
"  lord  the  king  at  Weflminfter,  on  Wedncfday  next  after  fif- 
"  teen  days  of  £after,  to  anfwer  William  Burton,  gentleman, 
"  of  a  plea  of  trefpafs  ;  [AND  ALSO  to  a  bill  of  the  faid 
"  William  againfl  the  aforefaid  Charles,  for  two  hundred 
'*  pounds  of  debt,  according  to  the  cuftom  of  the  court  of  the 
"  faid  lord  the  king,  before  the  king  himfelf  to  be  exhibited  {] 
*'  and  that  he  have  there  then  this  precept. 

*'  Sheriff's  re-      a  The  within-iiamed  Charles  Long  is  not  found  in  my 

''Uxvn.^oncjl  «  bailiwick. 

''  GEORGE  the  fecond  by  the  grace  of  God  of  Great  Brl- 
''  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
''  fo  forth  ;  to  the  fheriflFof  Berkfliire,  greeting.  WHEREAS 
*"  we  lately  commanded  our  flieriff  of  Middlefex  that  he  fliould 
"  take  Charles  Long,  late  of  Burford  in  the  county  of  Oxford, 
''  if  he  might  be  found  in  his  bailiwick,  and  him  fafely  keep, 
"  fo  that  he  might  be  before  us  at  Weflminfter,  at  a  certain 
*'  day  now  paft,  to  anfwer  unto  William  Burton,  gentleman, 
*'  of  a  plea  of  trefpafs  ;  [AND  ALSO  to  a  bill  of  the  faid  Wil- 
"  liam  againft  the  aforefaid  Charles,  for  two  hundred  pounds 
^'  of  debt,  according  to  the  cuftom  of  our  court,  before  us  to 
"  be  exhibited  ;]  and  our  faid  flieriff  of  Middlefex  at  that  day 
''  returned  to  us  that  the  aforefaid  Charles  was  not  found  in  his 
''  bailiwick  ;  whereupon  on  the  behalf  of  the  aforefaid  William 
''  in  our  court  before  us  it  is  fufficiently  attefted,  that  the  afore- 
'*  faid  Charles  lurks  and  runs  about  in  your  county  :  THERE- 
"  FORE  we  comm.and  you,  that  you  take  him,  if  he  may  be 
"  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may 
"  have  his  body  before  us  at  Weftminfter  on  Tuefday  next  after 

fNotc,  that  §3,  and  §.4.  are  the  nfnal  method  of  procefs,  to  com- 
pel an  appearance,  in  the  conrts  oi  ki fig's  \hench,  and  exchequer ;  in 
>j  hich  the  pratitice  of  thofe  certs  does  principally  differ  from  that 
of  t'lie  court  of  coynrnoti  pleas  :  the  fubfccjucnt  llagcs  of  proceeding 
beine;  nearly  alike  ir.  them  all. 

«  five 


**  Ac  ettaw. 
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"  five  weeks  of  Eafter,  to  anfwer  to  the  aforefaid  William  of 

*'  tlic  plea  [and  bill]  aforefaid  :  and  have  you  there  then  this    ^.-/"Y''^^ 

*'  writ.  ,  WITNESS  fir  Dudley  Ryder,  knight,  atWeflmin- 

**  fter,  the  eighteenth  day  of  April,  in  the  twenty-eighth  year 

*'  of  our  reign. 

*'  By  virtue  of  this  writ  to  me  direfled,  I  have  taken  the  u  slier'ifT's  rc- 
*'  body  of  the  withiu-named  Charles  Long;  which  I  have  rea-  "  turn,  Cepi 
**  dy  at  the  day  and  place  within  contained,  according  as  by  " 
*'  this  writ  it  is  commanded  me. 


corpus. 


\.    4.  JVrit  of  Qno  minus  in  th:  Exchequer. 

,  "  GEORGE  the  fecond  by  the  grace  of  God  of  Great  Bri- 
^'  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
*'  fo  forth ;  to  the  fhcriflf  of  Berkfhire,  greeting.  WE  con> 
*'  mand  you,  that  you  omit  not  by  reafon  of  any  liberty  of 
*'  your  county,  but  that  you  enter  the  fame,  and  take  Charles 
*'  Long,  late  of  Bui-ford  in  the  county  of  Oxford,  gentleman, 
*'  wherefoevcr  he  fliall  be  found  in  your  bailiwick,  and  him 
*'  fafely  keep,  fo  that  you  may  have  his  body  before  the  barons 
*'  of  our  exchequer  at  Weflminflcr,  on  the  morrow  of  the  holy 
*'  Trinity,  to  anfwer  William  Burton  our  debtor  of  a  plea,  that 
*'  he  render  to  him  two  hundred  pounds  which  he  owes  him 
*'  and  unjullly  detains,  whereby  he  is  the  lefs  able  to  fatisfy  us 
*'  the  debts  which  he  owes  us  at  our  faid  exchequer,  as  he 
*'  faith  he  can  reafonably  fhew  that  the  fame  he  ought  to  ren- 
*'  der  :  and  have  you  there  this  writ.  WITNESS  fir  Thomas 
*'  Parker,  knight,  at  Weftminfler,  the  fixth  day  of  May,  in 
"  the  twenty -eighth  year  of  our  reign. 

*'  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  "  Sheriff's  re- 
*'  body  of  the  within-named  Charles  Long  ;  which  I  have  rea-  "  ^'^^^>   ^'/'^ 
**  dy  before  the  barons  within-written,  according  as  within  it     "'?'^•'• 
**  is  commanded  me." 

\.  5.   Special  Ball ;   on  the  .'^rrsft  of  the  Defendant^  purfiiant 
to  the  Teftatum  Capias,  /"/;  page  xiv. 

KNOW  ALL  MEN  by  thefe  prefents,  that  we  Charles  Bail  bond  t« 
Long  of  Burford  in  the  county  of  Oxford,  gentleman,  Peter  the  Ihci-iff. 
Hamond  of  Bix  in  the  faid  county,  yeoman,  and  Edward 
Thomlinfon  of  Woodflock  in  the  fame  county,  innholder,  are 
lield  and  firmly  bound  to  Chriflopher  Jones,  efquire,  iheriff  of 
the  county  of  Berks,  in  four  hundred  pounds  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  faid  fheriff,  or  his  certain 
attorney,  executors,  adminillrators,  or  affigns,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourfelves  and  each 
of  us  by  himfclf  for  the  whole  and  in  grofs,  our  and  e^  ery  of 

our 
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TSTQ  jTT  our  heirs,  executors,  and  adminiflrators,  finiily  by  thcfe  pre- 
fents,  fealed  with  our  feals.  Dated  the  fifteenth  day  of  May, 
^-'^''"'^  in  the  twenty  eighth  }  ear  of  the  reign  cf  our  fovereign  lord 
George  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 
France,  and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in 
the  year  of  our  Lord  one  thoufand,  feven  hundred,  and  fifty -five. 

THE  CONDITION  of  this  obligation  is  fuch,  that  if  the 
above-bounden  Charles  Long  do  appear  before  the  juftices  of 
our  fovereign  lord  the  king  at  Weftminfler  on  the  morrow  of 
the  holy  Trinity^  to  anfwer  William  Burton  gentlemen,  of  a 
plea  of  debt  of  two  hundred  pounds,  then  thife  obligation fhall 
be  void  and  of  none  effect,  or  elfe  fhall  be  and  remain  in  full 
force  and  virtue. 

Sealed,  and  delivered,  being     Charles  Long.     (L.  S.) 
firfl  duly  {lamped,  in  the     Peter  fiamond.      (L.  S.) 
prefence  of  Edwai'd  Thomlinfon.  (L.  S.) 

Henry  Shaw. 

Timothy  Griffith. 

Recoo-nizance  "^'°"  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiff 
©f  bafi,  before  fo^i^  hundred  pounds,  and  you  John  Rofe  and  Peter  Hamond 
the  commifli-  do  feverally  acknowledge  to  owe  unto  the  fame  perfonthefum 
oner.  of  two  hundred  pounds  a  piece,  to  be  levied  upon  yourfcveral 

goods  and  chattels,  lands  and  tenements,  UPON  CONDITI- 
ON, that  if  the  defendant  be  condemned  in  this  aftion.  he  fhall 
pay  the  condemnation,  or  render  himfelf  a  prifoner  in  the  Fleet 
for  the  fame  ;  and  if  he  fail  fo  to  do,  you  John  Rofe  and  Peter 
Hamond  do  undertake  to  do  it  for  him. 

BaiLpicce.        Trinity  Term,  28  Geo.  IT. 

Berks,  ")  ON  ^Teftatum  capias  againfl  Charles  Long,  late  of 
to  wit,  5Burford  in  the  county  of  Oxford,  gentleman,  re- 
turnable on  the  morrow  of  the  holy  Trinity,  at  the  fuit  of  Wil- 
liam Barton,  of  a  plea  of  debt  of  two  hundred  pounds  ; 

THE  BAIL  are,  John  Rofe,  of  Witney  in  the  county  of 
Oxford,  efquire. 

Peter  Hamond,  of  Bix  in  the  faid  county,  yeoman. 
Richard  Price,  attorney  7 
for  the  defendant.        3 

The  party  himfelf  in  /400. 
Each  of  the  bail  in  /"200. 
Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand,  feven  hmidred,  and  fifty-five,  de 
hem  ejfe,  before  me, 

Robert  Grove, 
©ne  of  the  commiffioners. 

§.  6.  Thi 


i 
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f.  6.  T^e  Record,  as  removed  by  Writ  0/ Err  or.  V./'V'V-/ 

THE  LORD  the  kirtg  hath  given  in  charge  to  his  trufty  and  ^y^it  of  error. 
l)clovedfir  John  Willes,  knight,  his  writ  doled  in  thefe words; 
GEORGj^  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth; 
to  our  trufty  and  beloved  fir  John  Willes,  knight,  greeting. 
BECAUSE  in  the  record,  and  procefs,  and  alfo  in  the  giving 
of  judgment,  of  the  plaint  which  was  in  our  court  before  you, 
and  your  fellows,  our  juftices  of  the  bench,  by  our  writ  be- 
tween William  Burton,  gentleman,  and  Charles  Long,  late  ot* 
Burford  in  the  county  of  Oxford,  gentleman,  of  a  certain  debt 
of  two  hundred  pounds,  which  the  faid  William  demands  of 
the  faid  Charles,  manifeft  error  hath  intervened,  to  the  great 
damage  of  him  the  faid  William,  as  we  from  his  complaint  are 
informed  :  we  being  willing  that  the  error,  if  any  there  be, 
Ihould  be  corretled  in  due  manner,  and  that  full  and  fpeedy 
juftice  fhould  be  done  to  the  jiarties  aforefaid  in  this  behalf,  Ak^ 
command  you,  that,  if  judgment  thereof  be  given,  then  under 
your  feal  you  do  diftinttly  and  openly  fend  the  record  and  pro- 
eefs  of  the  plaint  aforefaid,  with  all  things  concerning  them, 
and  this  writ ;  fo  that  we  may  have  them  from  the  day  of  Eafter 
in  fifteen  days,  wherefoever  we  Ihallthenbe  in  England:  that, 
the  record  and  procefs  aforefaid  being  infpefted,  we  may  caule 
to  be  done  thereupon,  for  correfting  that  error,  what  of  right 
and  according  to  the  law  and  cuflom  of  our  realm  of  England 
ought  to  be  done.  WITNESS  ourfelf  at  Weftminfter,  the  Chief  juftice's 
twelfth  day  of  February  in  the  twenty-ninth  year  of  our  reign,  return.    , 

THE  RECOR^D  and  procefs,  whereof  in  the  faid  writ,  men- 
tion above  is  made,  follow  in  thefe  words,  to  wit: 

PLEAS  at  Weftminfter  before  fir  John  Willes,  knight,  and  his  The  recoii. 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Weft- 
minfter, of  the  term  of  the  holy  Trinity,  in  the  twenty-eight 
year  of  the  reign  of  the  lord  Geo  kg  e  the  fecond  by  the 
grace  of  God  of  Great  Britain,  France,  and  Ireland  king, 
defender  of  the  faith.   Sec. 

Oxon.  7    CHARLES  LONG,  late  of  Burford  in  the  county  Wric. 

to  wit.  3    aforefaid,   gentleman,  was  fummoncd  to  anfwer 
William  Burton  of  Yarnton  in  the  faid  county,  -gentleman,  of 
a  plea,  that  he  render  unto  him  two  hundred  pounds,  which  he 
owes  him  and  unjuftly  detains,   [as  he  faith]  AND  WHERE-  Declaration, 
UPON  the  faid  William,   by  Thomas  Gough  his  attorney,  or  count,  on- a 
complains,  that  whereas  on  the  firft  day  of  December,  in  the  ^^^-^' 
year  of  our  Lord  one  thoufand,  feven  hundred,  and  fifty-four, 
at  Banbury  in  this  county,  the  laid  Charles  by  his  writing  ob- 
ligatory 
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N^  III.  llgatory  did  acknowledge  himfelf  to  be  bound  to  the  faid  W'lU 
K,y^~\'"\J  liam  in  the  faid  fum  of  two  hundred  pounds  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  faid  William,  whenever  after 
the  faid  Charles  fhould  be  thereto  required ;  neverthclcfs  the 
faid  Charles  (although  often  required)  hath  not  paid  to  the 
faid  William  the  faid  fum  of  two  hundred  pounds,  nor  any  part 
thereof,  but  hitherto  altogether  hath  refufed,  and  doth  ftill  re- 
fufe,  to  render  the  fame  ;  wherefore  he  faith  that  he  is  injured, 
and  hath  damage,  to  the  value  of  ten  pounds :  and  thereupon 

frofcrt  In  c:i-  he  brings  fuit,  [and  good  proof.]     AND  he  brings  here  into 

*'''*•  court  the  writing  obligatory  aforefaid;  which  teftifies  the  debt 

aforefaidin  form  aforefaid;    the  date  whereof  is  the  day  and 

Defence.  year  before  mentioned.  AND  the  aforefaid  Charles,  by  Richard 

Price  his  attorney,  comes  and  defends  the  force  and  injury  when 

Ojer  prayed  of  [and  where  it  fhall  behove  him,]  and  craves  oyer  of  the  faid 

the  bond,  and  •writinp;  obligatory,  and  it  is  read  unto  him  fin  the  form  afore- 
condition, VIZ.  ^.,    -.^       ,.,^      ,/  ^    ,  , .  .  r     i        ,>  •  i 

to  perfbrm  an  *"*^  '-1  "^  likewile  craves  oyer  or  the  condition  or  the  laid 
award.  "  writing,  and  it  is  read  unto  him  in  thefe  words  ;  "  The  con- 
"  dition  of  this  obligation  is  fuch,  that  if  the  above  bounden 
**  Charles  Long,  his  heirs,  executors,  and  adminiftrators,  and 
"  every  of  them,  fliall  and  do  from  time  to  time,  and  at  all  times 
'*  hereafter,  well  and  truly  {land  to,  obey,  obfcrve,  fulfil,  and 
^^  keep,  the  award,  arbitrament,  order,  rule,  judgment,  final 
*'  end,  and  determination,  of  David  Stiles,  ofWoodilock  in  the 
**  faid  county,  clerk,  and  Henry  Bacon,  of  Woodftock  afore- 
**  faid,  gentleman,  (arbitrators  indifferently  nominated  and 
**  chofen  by  and  between  the  faid  Charles  Long  and  the  above- 
*'  named  William  Barton,  to  arbitrate,  award,  order,  rule, 
*'  judge,  and  determine,  of  all  and  all  manner  of  aftions,  caufe 
*'  or  caufes  of  aftlon,  fults,  plaints,  debts,  duties,  reckonings, 
*<  accounts,  controverfies,  trefpafles,  and  demands  whatfoever 
*'  had,  moved,  or  depending,  or  which  might  have  been  had, 
**  moved,  or  depending,  by  and  between  the  faid  parties,  for 
*^  any  matter,  caufe,  or  thing,  from  the  bf  ginning  of  the  world 
*'  until  the  day  of  the  date  hereof)  which  the  faid  arbitrators 
*'  fliall  make  and  ]>nblini,  of  or  in  the  premifes,  in  wTiting  under 
"  their  hands  and  feals,  or  otherwifc  by  word  of  mouth,  in  the 
*'  prefence  of  two  credible  witnefics,  on  or  before  the  firft  day 
*'  of  January  next  enfuing  the  date  hereof;  then  this  obligation 
*'  to  be  void  and  of  none  effeft,  or  elfe  to  be  and  remain  in  full 
"  force  and  virtue."  WHICH  being  read  and  heard,  the  faid 
Imparlance.  Charles  prays  leave  to  imparl  therein  here  until  theodave  of  the 
holy  Trinity  ;  audit  is  granted  unto  hlni.  The  fame  day  is  given 
Continuance,  to  the  faid  William  Burton  here,  ire.  At  which  day,  to  wit,  on 
the  otlave  of  the  holv  Trinity,  here  come  as  well  the  faid  Wil- 
liam Burton  as  the  faid  Charles  Long,  by  their  attorneys  afore- 
faid: and  hereupon  the  faid  William  prays  that  the  faid  Charles 
Plea.  may  anfwer  to  liis  writ  and  count  aforefaid.  AND  the  aforefaid 

No  fuch  a-      Charles  defends  the  force  and  injury,  when.  ire.  and  faith,  that 
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the  faid  William  ought  not  to  have  or  maintain  his  faid  adion  N"  III. 
againft  him;  becauie  he  faith,  that  the  laid  David  Stiles  and  i  x->^^  i 
Henry  Bacon,  the  arbitrators  before  named  in  the  faid  condi- 
tion,  did  not  make  any  fuch  award,  arbitrament,  order,  rule, 
judgment,  final  end,  or  determination,  of  or  in  the  premifes 
above  fpecitied  in  the  faid  condition,  on  or  before  the  firll  day 
of  January,  in  the  condition  aforefaid  abovenientioned,  accord- 
ing to  the  form  and  eiFed  of  the  faid  condition  :  and  this  he  is 
ready  to  verify.  Wherefore  he  prays  judgment,  whether  the 
faid  William  ought  to  have  or  maintain  his  faid  adlion  thereof 
*againft  him ;  [and  that  he  may  go  thereof  without  a  day. J 
AND  the  aforefaid  William  faith,  that,  for  any  thing  above  al-  j^epijcatioii 
ledged  by  the  faid  Charles  in  pleading,  he  ought  not  to  be  pre-  fetting  lortk 
eluded  from  having  his  faid  adtion  thereof  againll  him ;  becaufe  an  award, 
he  faith,  that  after  the  making  of  the  faid  writing  obligatory, 
and  before  the  faid  firft  day  of  January,  to  wit,  on  the  twenty- 
fixth  day  of  December  in  the  year  aforefaid,  at  Banbury  afore- 
faid, in  the  prefence  of  two  credible  witneU'es,  namely  John 
Dew  of  Charlbui-y,  in  the  county  aforefaid,  and  Richard  5lor- 
ris  of  Wytham,  in  the  county  of  Berks,  the  faid  aybitrators 
undertook  the  charge  of  the  award,  arbitrament,  order,  rule, 
judgment,  final  end,  and  determination  aforefaid,  of  and  in 
the  premifes  fpecified  in  the  condition  aforefaid  ;  and  then  and 
there  made  and  publifhed  their  award  by  word  of  mouth  in 
manner  and  form  following,  that  is  to  fay  ;  The  faid  arbitrators 
did  award,  order,  and  adjudge,  that  he  the  faid  Charles  Long 
fliould  forthwith  pay  to  the  faid  William  Burton  the  fum  of 
feventy-five  pounds,  and  that  thereupon  all  differences  between 
them  at  the  time  of  the  making  the  laid  writing  obligatory 
fliould  finally  ceafe  and  determine.  And  the  faid  William  fur- 
ther faith,  that  although  he  afterwards,  to  wit,  on  the  fixth  day 
of  January,  in  the  year  of  our  Lord  one  thoufand,  feven  hun- 
dred, and  fifty-five,  at  Banbury  aforefaid,  requeftcd  the  faid 
Charles  to  pAy  to  him  the  faid  William  the  faid  feventy-five 
pounds,  yet  (by  proteftation  that  the  faid  Charles  hath  not  Prsicjla7ida. 
flood  to,  obeyed,  obferved,  fulfilled  or  kept  any  part  of  the 
faid  award,  which  by  him  the  faid  Charles  ought  to  have  been 
ilood  to,  obeved,  obferved,  fulfilled  and  kept)  for  further  plea 
therein  he  failh,  that  the  faid  Charles  the  faid  feventv-fivc 
pounds  to  the  faid  William  hath  not  hitherto  paid :  and  this 
he  is  ready  to  verify.  Wherefore  he  prays  judgment,  and  his 
debt  aforefiiid,  together  with  his  damages  occafioned  bv  the  Demurrer. 
detention  of  the  faid  debt,  to  be  adjudged  unto  him,  ire. 
AND  the  aforefaid  Charles  faith,  that  the  plea  aforefaid,  by 
him  the  faid  William  in  manner  and  form  aforefaid  above  in  his 
replication  pleaded,  and  the  matter  in  the  fame  contained,  are 
in  no  wife  fufificient  in  law  for  the  faid  W'illiam  to  have  or  main- 
tain his  aftion  aforefaid  thereupon  againft  him  the  faid  Charles  ; 
to  which  the  faid  Charles  hath  no  neccffit}-,  neither  is  he  obli- 
ged by  the  law  of  the  land,  in  anv  manner  to  anfwcr  :  and  thi% 

he 


xx!v 


A     P    P     E     N     tD     I     X. 


N°  III. 

Cai'.f^s  of  de- 
murrer. 


Joinder  in  de- 
Hiurrer. 


Continuances. 


Opiiilon  of  tlie 
tuurt. 


Replication 
iulufficicnt. 


he  is  ready  to  verify.  Wherefore,  for  want  of  a  fufficient  rt' 
plication  in  this  behalf,  the  i'aid  Charles,  as  aforefaid,  prays 
judgment,  and  that  the  aforefaid  \V  illiam  may  be  precluded 
from  having  his  adtion  aforefaid  thereupon  againfl  him,  irt". 
And  the  faid  Charles  according  to  the  form  of  the  ftatute  In  that 
cafe  made  and  provided,  Ihews  to  the  court  here  the  caiifes  of 
demurrer  following ;  to  wit,  that  it  doth  not  appear,  by  the 
replication  aforefaid,  that  the  faid  arbitrators  made  the  fame 
award  in  the  prefence  of  two  credible  Vvitnefles  on  or  before 
the  faid  firft  day  of  January,  as  they  ought  to  have  done,  ac- 
cording to  the  form  and  effett  of  the  condition  aforefaid ;  ami 
that  the  replication  aforefaid  is  uncertain,  infufhcient  and  wants 
form.  And  the  aforefaid  William  faith,  that  the  plea  aforefaid 
by  him  the  faid  William  in  manner  and  form  aforefaid  above 
in  his  replication  pleaded,  and  the  matter  in  the  fame  contain- 
ed are  good  and  fuficient  in  law  for  the  faid  William  to  have 
and  maintain  the  faid  aftion  of  him  the  faid  William  thereup- 
on againil  the  faid  Charles  ;  which  faid  plea,  and  the  matter 
therein  contained,  the  faid  William  is  ready  to  verify  and  pro\e 
as  the  court  Oiali  award  :  andbecaufe  the  aforefaid  Charles  hath 
not  anfwered  to  th.p.t  plea,  nor  hath  he  hitherto  in  any  mannef 
denied  the  fame,  the  faid  William  as  before  prays  judgment, 
and  his  debt  aforefaid,  together  with  his  damages  occafioned 
by  the  detention  of  that  debt,  to  be  adjudged  unto  him,  &c. 
AND  BECAUSE  the  juiUces  here  will  advife  themfelves  of 
and  upon  the  premifes  before  they  give  judgment  thereupon,  a 
day  is  thereupon  given  to  the  parties  aforefaid  here,  until  the 
morrow  of  All  Souls,  to  hear  their  judgment  thereupon,  for 
that  the  faid  juflices  here  are  not  yet  advifed  thereof.  At  which 
day  here  come  as  well  the  faid  Charles  as  the  faid  William  by 
their  faid  attorneys  ;  and  becaufe  the  faid  juftices  here  will 
farther  advife  then.ifelves  of  and  upon  the  premifes  before  they 
give  judgment  thereupon,  a  day  is  farther  given  to  the  parties 
aforefaid  here  until  the  oftave  of  faint  Hilary,  to  hear  their 
judgment  thereupon,  for  that  the  faid  juftices  here  arc  not  yet, 
advifed  thereof.  At  which  day  liere  come  as  well  the  fuid  Wil- 
liam Burton  as  tlie  f;id  Charles  Long,  by  their  faid  attorneys. 
WHEREFORE,  tl'.e  record  and  matters  aforefaid  having  been 
fecn,  and  by  the  juftices  here  fully  uuderftood,  and  all  and  fin- 
gvdar  the  premifes  being  examined,  and  mature  dclibei-ation  be^ 
ing  had  tliereupon ;  for  that  it  fcems  to  the  faid  juftices  here, 
that  the  faid  plea  of  the  faid  William  Burton  before  in  his  re- 
plication pleaded,  and  the  matter  therein  contained,  are  not 
fufficient  in  law,  to  have  and  ma-ntain  the  at^ticn  of  the  afore- 
faid William  againft  the  aforefaid  Charles  ;  THEREFORE  IT 
IS  CONSIDEREL\  that  the  aforefaid  William  take  nothing 
by  his  writ  aforefaid,  but  that  he  and  his  pledges  of  profecuting, 
to  wir,  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  i'alfc 
tomplaint ;  and  that  the  aforefaid  Charles  go  thereof  without 
a  dav,  &c, 

AFTER 
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AFTERWARDS,  to  wit,  on  Wcdnefday  next  after  fifteen       N'  III. 
.^Says  of  Eafter  in  this  fame  term,  before  the  lord  the  king,  at     V^>^>/'X>' 
Weftminfter,   comes  the  aforefaid  William  Ijiirton,  by  Peter  General  error 
Manwaring  his  attorney,  and  faith,  that  in  the  record  and  pro-  alligncd. 
•oefs   aforefaid,   and  alfo  in  the  giving  of  the  judgment  in  the 
plaint  aforefud,  it  is  raanifellly  erred  in  this;  to  wit,  that  the 
judgement  aforefaid  was  giving  in  form  aforefaid  for  the  faid 
Charles  Loiig  againll:  tlie  aforefaid  William  Burton,  where,  Iry 
tlie  law  of  the  land,  jndgment  fliould  liave  been  given  for  the 
faid  William  Burton  againft  the  faid  Charles  Long;  and  this  he 
is  ready  to  verlf}-.     AND  the  faid  William  prays  the  writ  of  "^Vrlt  oC Scire 
the  faid  lord  tlie  king,  to  warn  the  faid  Charles  Long  to  be  be-  /•■^'''^>  to  hear 
fore  the  faid  lord  tlie  king,  to  hear  tlie  record  and  procefs  a- 
forefaid :   and  it  is  granted  unto  him  :    by  which  the  UieriiF 
aforefaid  Is  commanded  that  by  good  [and  lav.  ful  men  of  his 
bailiwick]  he  caufe  tlie  forefaid  Charles  Long  to  know,  that 
he  be  before  the  lord  tlie  kins:  from  the  dav  of  Ealler  in  five 
weeks,  wherefoever  [he  fliali  then  be  in  England,]  to  hear  the 
record  and  procefs;  aforefaid,  if  [it  fliall  have  happenc-d  that  in 
the  fame  any  error  fliall  have  intervened  ;]  aird  farther  [to  do 
and  receive  Avhat  the  court  of  the  lord  the  king  fliall  confider  in 
this  belialf.]     The  fame  day  is  given  to  the  Eiforefaid  William 
Surtop.  AT  WHICH  DAY  before  the  lord  the  king,  at  Weft-  Sheriff's  rc- 
minftcr,  conies  the  aforefaid  William  Burton,  by  his  attorney  turn.     S:i;-e 
aforefaid  :  and  the  flierifF  returns,  that  by  virtue  of  the  writ  a-  J^"' 
forefaid  to  him  directed  he  had  caiifed  the  faid  Charles  Long  to 
know  that  he  be  before  the  lord  the  king  ?.t  th'  l  i'lie  aforefaid 
In  the  faid  writ  contained,  by  John  Den  and  R.icbard  Fen,  good, 
*rc.  as  by  tlie  fame  writ  was  commanded  iiim:  whichfaid  Charles 
Long,    according  to  the  warning   given   him   in  tliis  beha]!-", 
here  comctli  by  Thomas  Webb  his  attorney.   WHEREUPON  Error  afilgned 
the  faid  William  faith,  that  in  the  record  and  procefs  afbrcfaid,  afieili. 
and  alfo  in  the  giving  of  the  judginent  aforefaid,  it  is  manifeftly 
erred,  alleging  the  error  aforciuid  by  him  in  the  form  aforefaid 
alleged,  and  prays  that  the  Judgment  aforefaid  for  the  error 
aforefaid,  and  others,  in  the  record  and  procefs  aforefaid  being, 
may  be  reverfed,  annulled,  and  entirely  for  nothing  el>cemed, 
and  that  the  faid  Charles  may  rejoin,  to  the  errors  aforefaid,  Rejoinder, 
and  that  the  court  of  thefaid  lordthckingheremay  proceed  to 
th'-  examination  as  well  of  the  record  and  procefs  n forefaid,  as 
of  the  matter  aforefaid  above  for  error  affigned.  AND  thefaid  //.-  «,v//o  cjl 
C-  larles  fith,  that  neither  in  the  record  and  proce's  aforefaid,  ffnitnm. 
nor  in  the  giving  of  the  judgment  aforefaid,  in  any  thing  is  there 
erred:   and  he  prays  in  like  manner  tliat  the  court  orthe  faid 
lord  the  king  here  may  proceed  to  the  examination  as  well  of 
the  i-ecord  and  procefs  aforefaid,  as  of  the  matters  aforefaid  a-  ' 

"bove  for  error  alligned.  AND  BECAUSE  the  court  of  thHord  r     .•         ^ 
tlie  king  here  is  not  yet  advifed  what  judgment  to  give  of  and  up- 
on the  premifes,  a  day  is  thereof  given  to  the  piunles  aforefaid 
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J^^  III.       until  the  morrow  of  the  holy  Trinity,  before  the  lord  the  king, 
,V/-w->^    wherefoever  he  Ihall  then  be  in  England,  to  hear  their  judg- 
ment of  and  upon  the  premifes,  for  that  the  court  of  the  lord 
the  king  here  is  not  yet  advifed  thereof.  At  which  day  before 
the  lord  the  king,  at  Weftminfter,  come  the  parties  aforefaid 
Opinion  of  the  by  their  attorneys  aforefaid:  WHEREUPON,  as  well  the  re- 
coiirt.  cord  and  procefs  aforefaid,  and  the  judgment  thereupon  given, 

as  the  matters  aforefaid  by  the  faid  William  above  for  error  af- 
figned,  being  feen,  and  by  the  court  of  the  lord  the  king  here 
being  fully  underftood,  and  mature  deliberation  being  thereup- 
on had,  for  that  it  appears  to  the  court  of  the  lord  the  king 
here,  that  in  the  record  and  procefs  aforefaid,  and  alfo  in  the 
giving   of  the   judgment    aforefaid,  it   is   manifeftly    erred. 
Judgment  of     THEKEFORE    IT  IS    CONSIDERED,    that  the  judgment 
aforef  lid,  for  the  error   aforefaid,  and  others,  in  the  record 
and   procefs  aforefaid,  be  reverfed,  annulled,  and  entirely  for 
Indgment  for  nothing  efteemed ;    and  that    the  aforefaid  William   recover 
the  plaintiff,    againll  the  aforefaid  Chai'les  his  debt  aforefaid,   and  alfo  fifty 
(•gf^j_  pounds  for  his  damages  which  he  hath  fullained,  as  v/ell  on  , 

occafion  of  the  detention  of  the  faid  debt,  as  for  his  cofts  and 
charges  unto  which  he  hath  been  put  about  his   fuit  Jn  this 
Defendant  a-    behalf,  to  the  faid  William  with  his  confent  by  the  court  of 
inci-ced.  ^Ij^,  j^j.^^  j-j^g  king  here  adjudged.     And  the  faid  Charles  in 

ipercy. 

5.3.  Procefs  of  Execution. 

'Wv\to^c.i^''as  GEOI>GE  the  fecond  by  the  grace  of  God  of  Great  Bri- 
"■'  T'tt'S  fiaeu-  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth;  to  the  fheriiF  of  Oxfordfliire,  greeting  WE  command 
you,  that  you  take  Oiarles  Long,  late  of  Burford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep, 
fo  that  you  may  have  iiis  body  before  us  in  three  weeks  from 
the  day  of  the  halv  1  rinity,  wherefoever  we  ihall  then  be  in 
England,  to  fatisfy  Wihiam  Burton  for  two  hundred  pounds 
debt,  which  the  faid  William  Burton  hath  lately  recovered 
againffc  him  in  oar  court  before  us,  and  alfo  fifty  pounds, 
which  were  adjudged  in  our  faid. court  before  us,  to  the  faid 
V/illiain  B'lrton,  for  his  damages  which  he  hath  fuftained,  as 
well  by  occalion  of  the  detention  of  the  faid  debt,  as  fpr  his 
coRs  and  cliarges  to  which  he  hath  been  put  about  his  fuit  in 
this  behalf,  whereof  (he  faid  Charles  Long  is  convifted,  as  it 
appears  to  us  of  record  :  and  have  you  there  then  this  writ. 
WITNESS  hr  Thomas  Denifon  *,  knight,  at  Wellminfter,  the 
nineteenth  day  of  June,  in  the  twenty-ninth  year  of  our 
reign. 

*  Thcrcnio»-pi;irn"  ji-.fi-ce  :  there  bein^  no  chiefjiitlice  that  term. 


APPENDIX.  xxvli 

By  virtue  of  this  writ  to  me  direfted,  I  have  taken  the  body        N®  III. 
of  the  within-named  Charles  Long ;  which  I  have  ready  be-     V^/^V~\^ 
fore  the  lord  the  king,  at  Weftniinller,  at  the  day  within-  sheriff's  re- 
written, as  within  it  is  commanded  me.  turn. 

Cepi  corpus, 

GEORGE  the  fecondby  the  grace  of  God  of  Great  Britain,  "wTrk  q£  Fieri 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  faciei, 
to  the  fherilF  of  Oxfordlhire,  greeting.  WE  command  you, 
that  of  the  goods  and  chattels  within  your  bailiwick,  of  Charles 
Long,  late  of  Burford,  gentleman,  you  caufe  to  be  made  two 
hundred  pounds  debt,  which  William  Burton  lately  in  our  court 
before  us  at  Wedminfter  hath  i-ecovered  againft  him,  and  alfo 
fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damages  which  he  hath  fuflained,  as 
well  by  occafiou  of  the  detention  of  his  faid  debt,  as  for  his 
cofts  and  charges  to  which  he  hath  been  put  about  his  fuit  in 
this  behalf,  whereof  the  faid  Charles  Long  is  convifted,  as  it 
appears  to  us  of  record  :  and  have  that  money  before  us  in 
three  weeks  from  the  day  of  the  holy  Trinity,  wherefoever 
we  fliall  then  be  in  England,  to  render  to  the  faid  William  of 
his  debt  and  damages  aforefaid  :  and  have  there  then  this  writ. 
WITNESS  fir  Thomas  Denifon,  knight,  at  Weflminiler,  the 
nineteenth  day  of  June,  in  the  twenty -ninth  year  of  our 
reign. 

By  virtue  of  this  writ  to  me  diredled,  I  have  caufed  to  be  Sheriff's  re^ 
made  of  the  goods  and  chattels  of  the  within-written  Charles  ^".^■": 
Long  two  hundred  and  fifty  pounds  ;  which  I  have  ready  be-  ^''^^^  J^^*' 
fore  the  lord  the  king  at  Wellminfter,  at  the  day  within-writ- 
ten, as  it  is  within  commanded  me. 


THE     END. 


--^    ,-?//v^<)f; 
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